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CIVIL  JUDGMENTS, 
1899, 


Corrigenda. 

Punjab  Record,  October  1899, 
Page  267-laafc  Hue  bnfc  one  :— 
For  «  plaintiff's  agents"  read  «  plaintiff,  agent.3 
Page  269,  7th  line:— 
For  "  his  "  read  "  their." 
Page  269,  lOthline:— 
For  "  from  "  read  "  form." 
Page  280,  line  29:- 
For  "  power  it,"  read  "  power." 
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No 
A 

Abadi. — Sale  by  non-proprietor  of  residential   site   in    abadi. — See    Custom — II. 
Alienation)  No»  7. 

Account -Books,  Relevancy  of. — See  Hindu  Law — Joint  Family. 

Accounts,  Suit  by  Agent  for  adjustment  of. — See  Principal  and  Agent,  No.  1. 

Acts  :  — 

Act  X  of  1865. — See  Succession  Act,  1865. 
Act  VII  of  1870.— See  Court  Fees  Act,  1870. 
Ad  I  of  1872.— See  Evidence  Act,  1872. 
Act  IV  of  1872.— See  Punjab  Laws  Act,  1872. 
Act  IX  of  1872.— See  Contract  Act,  1872. 
Act  I  of  1877.— See  Specific  Relief  Act,  1877. 
Act  XV  of  1877.— See  Limitation  Act,  1877. 
Act  VII  of  1878.— See  Forests  Act,  1878. 
Act  Fo/1881. — See  Probate  and  Administration  Act.  1881. 
Act  X  of  1882.— See  Criminal  Procedure  Code,  1882. 
Ad  XIV  of  1882.— See  Civil  Procedure  Cede,  1882. 
Act  XVUI  of  1884.— See  Punjab  Courts  Act,  1884. 
Act  VII  of  1887.— See  Suits  Valuation  Act,  1887. 
Act  XVII  of  1887.— See  Punjab  Land  Revenue  Act,  1887. 
Act  VII  of  1889.— See  Succession  Certificate  Act,  1889. 
Adhlapi  Tenure. — See  Construction,  No.  5. 
Adverse  Possession  of  co-sharer. — See  Custom — III.     Inheritance,  No.  '3. 

„  .,  Acquisition  of  easement  by.— See  Easement. 

Agent. — See  Principal  and  Agent. 

Antecedent  Just  Debts. — See  Custom — II.     Alienation,  Nos.  o,  4  and  6. 
Apostacy,  Effect  of,  upon   Muhammadan  Marriage. — See    Muhummadan   Law--' 
Marriage. 
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Appeal  in  Civil  Cases.— C  toil  Procedure  Code,  1882,  Sections  28,  44,  53,  588  (G; 
— Misjoinder  of  causes  of  action— Plaint  returned  for  amendment — 
Appeal-—  See  Civil  Procedure  Code,  1882,  Section  44, 

,,  Sufficient  cause  for  not  filing  appeal  in  proper  time — Pro- 
secution  of  application  for  leave  to  sue  as  a  pauper. — See  Limitation  Act, 
1877,  Section  5. 

M  .,         Probate    and    Administration    Act:    1881,     Section     $6 — 

Appeal  from  order  reducing  amount  of  security. — See  Probate  and  Admin- 
istration Act,  1881,  Section  B6. 

Plea  of  outta  on 

ippcal—  See  Punjab  Courts  Act.  1884,  Section  40. 

Application  for  Leave  to  appeal  in  forma  pauperis  filed 
without  schedule  of  pauper  8  property  — Application  filed  by  Manager  of 
estate  of  an  idiot  plaintiff — Limitation — Civil  Procedure  Code,  1882, 
Sections  403,  404,  411,463,  592,  640.— See  Succession,  No.  2. 

M         Punjab    Courts   Act,    Section  9— -Appeal    from    decrt 
Judge  in  Chambers  refusing  probate  of  will- An  appeal  lies  under    Sec- 
tion 9  of  the  Pnujab  Courts  Act,  1884,  from  the  decree  of  a  Judge    in 
Chambers  refusing  probate  of  a  will  

Apportionment. — Consolidation  of  mortgages  —Right  of  redemption— Apportionment 
of  charges.— See  Mortgage,  No.  4. 

Arbitration. — Civil  Procedure  C>ide,  L832,  Sections  9R,  510 — Dismissal  of  suit  pend- 
ing reference  to  arbitration. — Held,  that  an  order  dismissing  a  suit 
under  Section  98  of  the  Civil  Procedure  Code  cauuot  properly  be  made 
when  the  suit  has  b*en  referred  ta  au  arbitration  which  is  still 
pending  at  the  date  of  the  order  of  dismissal,  unless  au  express  order 
superseding  the  arbitration  for  sufficient  reasons  under  Section  510  of 
the  Code  has  first  been  passed. 

Held,  further,  on  the  facts  of  the  case,  that  the  order  of  the  lo  wet- 
Court  simply  dismissing  fcha  suit  under  Section  98  of  the  Code  could 
not  by  itself  be  construed  into  an  order  superseding  the  arbitration 
uuder  Section  510  of  the  Code 

„  Arbitration,  reference  of  case  to — Award  of  arbitrators— Acceptance  of 

award  on  date  of  delivery  bg  both  ptrtiet  —  Subsequent  objection*  to  award 
bg  both  p  irties —Coin/  netting  aside  award  and  adjudicating  on  OQ 
Bitoppel,— To  a  suit  by  plaintiffs,  who  were  the  collaterals  of  one  H.  K.. 
deceased,  for  possession  of  four  houses  and  one  shop  belonging  to  the 
latter,  the  defendant  pleaded  thai  he  was  the  adopted  sou  of  E.  K  , 
aud  as  such  excluded  the  plaintiffs.  On  the  day  fixed  for  hearing  evi- 
dence both  parties  agreed  to  refer  the  case  to  the  decision  of  arbitra- 
tors who  were  present  to  Court,  and  preferred  ;i  request  that  the 
arbitrators  might  be  asked  to  file  their  award  that  day.  A  referring 
order  was  accordingly  drawn  up  to  this  effect,  it  bciug  further  recited 
that  tho  arbitrators  had  already  made  inquiries.  The  arbitrators  filed 
their  award  the  same  day,  finding  all  issues  in  favour  of  defendant,  but 
nevertheless  giving  one  of  the  houses  and  R;  175  to  plaintiffs.  The 
parties  were  examined  by  the  Court,  and  t^presaed  their  acceptance  of 


No, 


TNDEX  TO  CIVIL  JUDGMENTS. 


The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record." 


No. 


the  award,  but  the  Court,  instead  of  passing  a  decree  in  termsfof  ithe 
award,  adjourned  the  hearing  for  objections  to  be  filed.  On  the  2nd 
June  the  defendant  objected  to  the  effect  that,  as  all  the  issues  had 
been  found  in  his  favour,  the  award  of  the  honse  and  cash  to  plaintiffs 
was  proof  of  the  arbitrators'  partiality  towards  plaintiffs.  He  there- 
fore prayed  that  the  award  might  be  set  aside  or  amended.  On  the 
4th  June  plaintiffs  also  filed  objections  to  the  award,  and  charged  the 
arbitrators  with  misconduct  in  that  they  had  decided  the  case  without 
inquiry.  On  the  10th  June  both  parties  were  examined  and  stated 
that  they  wished  the  award  to  be  set  aside,  whereupon  the  Court, 
after  questioning  the  arbitrators,  set  aside  the  award  on  the  ground, 
inter  alia,  that  both  parties  were  agreed  that  the  arbitrators  had 
decided  the  case  without  inquiry  and  wished  the  award  to  be  cancelled. 
The  Court  then  proceeded  to  inquire  into  the  case,  and  on  the  merits 
held  that  plaintiffs'  claim  should  be  decreed  as  defendant's  adoption 
had  not  been  proved.  On  appeal  the  Divisional  Judge  agreed  with 
the  first  Court  on  the  facts,  and  held  further  that  defendant  was  not 
competent,  after  his  objections  to  the  award  and  in  the  face  of  his 
prayer  to  have  it  set  aside,  to  ask  the  Court  of  Appeal  to  pass  a 
decree  in  terms  of,  the  award.  Defendant  appealed  to  the  Chief  Court, 
and  contended,  inter  alia,  (1)  that  when  on  the  date  of  award  both 
parties  accepted  it,  the  case  should  not  have  been  adjourned  in  order 
to  enable  objections  to  be  filed,  but  a  decree  should  forthwith  have 
been  passed  in  accordance  with  it,  and  (2)  that  the  Court  erred  in 
setting  aside  the  award  on  the  ground  of  the  arbitrators'  misconduct 
in  deciding  it  without  inquiry,  the  parties  having  expressly  asked  for 
the  award  to  be  filed  the  same  day. 

Held,  that  the  Court,  had  committed  an  irregularity  in  adjourning 
the  case  for  objections  when  both  parties  expressed  their  acceptance 
of  the  award. 

Held,  further,  on  the  facts  of  the  case,  that  the  arbitrators  had  not 
been  <*uilty  of  the  misconduct  attributed  to  them. 

But  held,  that  the  Court,  both  in  adjourning  the  case  and  in  finding 
misconduct  on  the  part  of  the  arbitrators,  had  acted  within  its  juris- 
diction, though  erroneously,  and  that  the  error  which  it  had  commit- 
ted amounted  merely  to  an  irregularity  of  procedure  from  which  no 
■ubstantial  injustice  on  the  merits  had  been  proved  to  result. 

Held,  also,  that  though  the  proceedings  had  been  irregular,  the  de- 
fendant was  estopped  by  his  conduct  from  taking  exception  to  them 
after  their  conclusion  merely  on  the  ground  of  an  irregularity  which 
had  been  committed  at  his  instance  

[rbiiration. — Beference  and  award — Construction—  Validity  ofaivard — Abstract  filed 
with  award— Setting  aside  award.  —One  B.,  a  contractor,  sued  the 
Municipal  Committee  of  Lahore  for  Rs.  43,201  for  work  done  by  him 
on  a  certain  public  building,  and  in  his  plaint  admitted  that  he  had 
been  paid  a  sum  of  Rs.  56,810. 

The  matters  in  dispute  had  previously  been  referred  to  private 
arbitration,  the  parties  agreeing  that  "  arbitration  be  resorted  to  for 
"  a  settlement  of  the  dispute  so   far  as  it  relates  to  measurements  of 
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"  work  done  and  to  the  rates  to  be  paid  for  the  same,  where  such 
"  rates  have  not  been  agreed  npon  between  the  Committee  and  the 
"  contractor."  The  two  arbitrators  appointed  subsequently  delivered 
their  award  which  was  to  the  effect  that  "  after  having  duly  weighed 
"  and  considered,  &c,  &c,  they  award  and  adjudge  that  the  Municipal 
44  Committee  do  pay  to  B.,  the  contractor,  the  sum  of  Rs.  58,876  as  the 
"  total  value  of  the  work  done."  With  this  award  the  arbitrators  gave 
in  a  statement,  headed  "  Abstract  of  Cost "  of  the  building  in  question. 
This  abstract  appeared  to  be  the  foundation  of  the  award,  and  repre- 
sented the  results  of  the  arbitrators'  inquiries. 

The  District  Judge  held  that  the  said  award  was  invalid  because 
(a)  it  directed  a  specified  sum  to  be  paid  by  defendant  to  plaintiff,  and 
(6)  the  arbitrators  had  omitted  to  allow  for  certain  portions  of  the 
work. 

The  District  Judge  thereupon  proceeded  himself  to  adjudicate  in 
the  matter,  and  gave  plaintiff  a  decree  for  Rs.  13,779  with  costs  in 
proportion  and  interest  on  the  amount  decreed.  Both  parties  appealed 
to  the  Chief  Court,  and  on  behalf  of  plaintiff  it  was  contended  that 
the  award  was  also  invalid  because  his  arbitrator  had  absented  him- 
self from  the  proceedings  and  made  the  work  over  to  his  son.  It  was 
further  urged  that  if  the  award  was  to  be  maintained,  it  must  be 
interpreted  strictly,  and  that  uuder  its  literal  terms  plaintiff  was  en- 
titled to  receive  the  full  sum  therein  awarded  to  him,  viz.,  Rs.  58,876. 

Eeld,  (i)  that  according  to  the  terms  of  the  agreement  to  refer,  the 
scope  of  the  arbitration  was  limited  to  an  inquiry  as  to  (a)  the  quanti- 
ties of  the  work  done  by  the  plaintiff,  and  (6)  the  rates  where  none 
were  provided  for  by  the  original  contract ;  and  that  though  in  certain 
particulars  the  arbitrators  had  exceeded  their  authority,  it  was  pos- 
sible to  separate  from  their  finding  and  award  that  which  was  in 
excess  of  their  authority  ; 

(ii)  that  it  had  not  been  proved  that  plaintiff's  arbitrator  had 
absented  himself  from  the  proceedings  or  that  his  son  had  acted  in  the 
matter  otherwise  than  in  a  purely  ministerial  capacity  ; 

(iii)  that  the  abstract  given  with  the  award  was  the  basis  of  the 
award,  and  must  be  read  with  it ; 

(iv)  that  the  mistake  made  by  the  arbitrators  in  awarding  a 
specified  sum  to  be  paid  by  the  defendant  did  not  vitiate  the  award  ; 

(v)  that  the  meaning  of  the  award  was  clearly  that  after  due  inquiry 
the  arbitrators  were  of  opinion  that  the  sum  of  Rs.  58,876  represented 
the  total  value  of  the  work  done  by  the  plaintiff  for  defendant,  and 
that  the  meaning  of  the  award  being  clear,  the  literal  wording 
thereof  was  not  to  be  interpreted  with  too  great  strictness  ; 

(vi)  that  in  order  to  make  the  award  invalid  on  account  of  the 
alleged  omissions  to  mako  allowance  for  certain  work  done  by  the 
plaintiff  it  would  be  necessary  to  find  that  the  arbitrators  had  wilfully 
or  negligently  omitted  to  make  the  requisite  measurements,  Ac,  and 
include  them  in  their  award,  and  that  there  was  no  evidence  of  any 
such  wilful  or  negligent  omission 
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Where  the  parties  to  a  dispute  have  deliberately  referred  it  to 
arbitration  and  bound  themselves  to  abide  by  the  decision  of  the 
arbitrators,  the  award  of  the  arbitrators  should  not  be  set  aside  lightly 
or  for  a  merely  formal  defect         ...         ...         ...         ...         •••         •••         65 

Arbitration. — Bate  fixed  for  filing  award  a  Court  holiday— Award  filed  on  following 
day—  Civil  Procedure  Code,  1882,    Section   521-— Where  an  award  was 

■  directed  to  be  filed  on  the  9th  August  1898,  but  was  actually  filed  on 
the  10th  August,  and  it  appeared  that  the  9th  August  was  a  Court 
holiday  and  that  the  Court  was  closed  on  that  date,  held,  that  the 
award  was  filed  within  time  ...         ...         ...         ...         78 

Arrest  cf  judgment-debtor  in  execution  of  decree. — See  Civil  Procedure  Cods, 
1882,  Section  235. 

Attachment  in  execution  of  decree. — See  Civil  Procedure  Code,  1882,  Section  235. 

Award. — See  Arbitration. 

B. 

Bail  Bond. — Bail  bond  given  for  appearance  of  accused — Non-appearance  of  accused 
and  forfeiture  of  bond — Suit  by  surety  against  principal  to  recover  amount 
of  bond— "  Public  policy"— Contract  Act,  1872,  Sections  23,  70— Criminal 
Procedure  Code,  1882,  Section  513— See  Principal  and  Surety. 

Bond. — Bail  bond,  forfeiture  of — Suit  by  surety  to  recover  amount  of  bond  from 
Principal. — See  Principal  and  Surety. 

„  Joinder  of  parties—  Succession  Certificate  Act,  1889,  Section  16— Suit  by 
certificate  holders  for  half  of  sum  due  on  a  bond"  Certificate  confined  to 
half  of  deceased's  property — Beirs  toother  half  refusing  to  join  as  co- 
plaintiffs.— See  Succession  Certificate  Act,  1889,  Section  16. 


"  Case  "     Meaning  of.— See  Civil  Procedure  Code,  1882,  Section  622. 

Cause  of  action. — Civil  Procedure  Code,  1882,  Sections  28,  44,  53,  588  (6) — Mis- 
joinder of  causes  of  action — Plaint  returned  for  amendment — Appeal— 
Date  of  cause  of  action  in  suit  for  partition — Suit  against  several  persons 
each  interested  in  part  of  the  property. — See  Civil  Procedure  Code,  1882, 
Section  44. 

„  „         Suit  for  pre-emption  on   sale — Decree  for  possession — Subsequent 

suit  by  rival  pre-emptor  against  original  vendor  and  former  plaintiff — 
Cause  of  action — Limitation  Act,  1877,  2nd  Schedule,  Article  120 — See 
Limitation  Act,  1877,  2nd  Schedule,  Article  120. 

„  ,,         Suit  by  reversioner  on  death  of  widow — Joint  suit  against  various 

defendants  who  raised  different  defences— Suit  based  on  allegation  that 
on  the  death  of  the  widow  the  right  to  possession  vested  in  plaintiff  who 
was  entitled  to  eject  all  defendants  as  trespassers — Misjoinder  of  causes  of 
action — Civil  Procedure  Code,  1882,  Sections  31,  578. — Plaintiff  sued 
on  the  allegations  that  the  property  in  suit  belonged  to  one  H.  S.,  who 
died  without  male  issue,  plaintiff  being  his  reversionary  heir :  that 
on  the  death  of  H.  S.,  his  widow   took   possession  of  the  property  at 
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a  life-tenant,  and  that  on  the  death  of  H.  S.'s  widow,  on  the  20th 
July  1897,  the  defendants  took  possessien  of  the  property  unlawfully, 
and  through  repeatedly  asked  fco  give  up  the  property,  definitely 
refused  to  do  so  one  month  before  suit.  Plaintiff  further  alleged  that 
if  defendants  claimed  to  be  in  possession  in  virtue  of  any  deed,  such 
deed  was  inoperative  as  against  him.  The  defendants  advanced 
various  claims  to  the  property,  and  two  of  them  raised  a  plea  of 
misjoinder,  which  was  put  in  issue  and  decided  against  them  in  the 
first  Court.  On  the  merits  the  first  Court  found  that  plantiff  was 
entitled  to  get  possession  of  the  land  ar-d  hoiise,  provided  that  he  paid 
off  three  mortgages  which  affected  a  portion  of  the  land  and  the 
house,  viz.,  a  mortgage  of  Rs.  300  in  favour  of  one  defendant,  another 
of  Rs.  99  in  favour  of  a  second  defendant  and  another  of  Rs.  99  in  favour 
of  a  third  defendant  as  regards  the  house.  Plaintiff  appealed  to  the 
Divisional  Jndge,  who  held  that  he  was  entitled  to  get  the  whole  of  the 
property  without  any  payment,  the  mortgages  being  held  to  be  either 
fictitious  or  not  for  necessity.  Defendants  in  that  appeal  took  no  cress- 
objections  on  the  point  of  misjonder,  nor  did  they  appeal  against  the 
first  Court's  finding  thereon.  On  appeal  to  the  Chief  Court,  one  defend- 
ant raised  the  question  of  misjoinder  in  the  written  grounds  of  appeal, 
while  the  other  defendants  in  their  appeals  did  not  raise  the  question 
in  their  written  grounds. 

Held,  that  (here  had  been  no  misjoinder  of  causes  of  action.  Only 
one  cause  of  action  was  disclosed  in  the  plaint,  the  meaning  of  which 
was  clearly  that  on  the  demise  of  the  widow  the  right  to  possession 
of  the  property  vested  in  the  plaintiff,  who  was  entitled  to  eject 
certain  trespassers,  and  the  fact  that  the  various  defendants  raised 
different  defences  to  the  plaintiff's  allegation,  was  immaterial. 

Held,  further,  that  even  if  there  were  a  misjoinder  of  parties,  the 
defect  would  be  covered  by  Section  31  of  the  Civil  Procedure  Code, 
while  Section  578  of  the  Code  would  preclude  the  Chief  Court  from 
interfering  as  the  merits  of  the  case  had  not  been  affected  and  the 
objection  as  to  misjoinder  had  not  been  taken  in  the  lower  Appellate 
Court  24 

"  Chundavand"  or  "  Pagvand.v  —  See  Custom  III.— Inheritance,  Nos.  3.  4. 

Civil   Procedure    Code,  1882,    Section    2 — Order   of  Appellate   Court  returning 
plaint  for  amendment — "  Decree."— See  Plaint. 

„         ,,  „         „  Section  13— And  Section  14 — Decree  of   Foreign 

Court — Kabul  Court— Compromise. —See  Civil  Procedure  Code,  1882, 
Section  14. 

„         „  „         „  Civil  Procedure  Code,  1882,  Section  13,  Explana- 

tion 11—  Res  judicata. — In  1882,  one  K.  L.  and  his  brother,  sued  for 
possession  by  redemption  cf  a  shop  mortgaged  by  H.  u!.,  and  founded 
their  right  to  sue  on  the  ground  that  they  were  the  grandsons  of 
H.  M.,  who  had,  as  they  alleged,  adopted  their  father.  Defendants  plead- 
ed that  H.  M.  had  not  adopted  plaintiff's  father,  but  that  H.  M.  wag 
equally  related  to  both  defendants  and  plaintiff,  and  that  the  shop  had 
fallen  to  defendants  on  partition.  The  Court,  without  considering  any 
other  issue,  dismissed  the  suit  on  the  first  issue,  on  the  ground  that 
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plaintiffs  had  failed  to  prove  that  they  were  the  sons  of  an  adopted  son 
of  H.  M.,  and  as  such  entitled  to  the  whole  of  the  latter's  property. 
In  this  suit,  however,  it  was  admitted  by  defendants  and  found  by  the 
Court  that  the  plaintiffs  were  collaterals  of  H.  M.,  and  entitled  to 
one-eighth  of  his  property,  but  plaintiff  put  forward  no  alternative 
claim  on  this  basis.  Subsequently  K.  L.,  one  of  the  former  plaintiffs, 
sold  his  rights  to  the  present  plaintiff,  who  thereupon  sued  for 
possession  by  redemption  of  half  the  said  shop,  basing  his  claim  on 
the  ground  that  K,  L.,  his  vendor,  was  one  of  the  heirs  of  H.  M.,  the 
mortgagor.  The  defendants,  who  were  the  same  as  in  the  former 
suit,  pleaded  that  the  plaintiff's  claim  was  barred  under  Section  13, 
Explanation  II,  of  the  Civil  Procedure  Code. 

Held,  that  inasmuch  as  it  was  open  to  K.  L.  and  his  brother,  when 
they  sued  in  1882,  alternatively  to  their  exclusive  title  as  grandsons 
by  adoption,  to  have  made  their  title  by  inheritance  through  collateral 
relationship  a  ground  of  attack  and  to  have  obtained  a  decree  for  posses- 
sion of  the  whole  shop  (subject  to  the  rights  of  other  heirs)  as  some  of 
several  heirs  of  H.  M.,  their  omission  to  put  forward  such  alternative 
ground  of  attack  was  fatal  to  the  present  suit,  which  was  based  on 
that  very  ground  (Section  13,  Explanation  II,  of  the  Civil  Procedure 
Code)  ...         

Civil  Procediors  Code,  1882,  Section  13 — Previous  suit  dismissed  on  merits  as  well 
as  on  ground  of  limitation — "  Matter  directly  and  substaritially  in  issue  "— 
Effect  of  former  suit  as  regards  one  of  several  joint  brothers  who  was  no 
party  to  the  suit  brought  by  the  latter — Pro  forma  defendant. — Held,  that 
when  a  suit  is  dismissed  after  a  full  consideration  of  the  facts  and  meriti 
of  the  case,  a  finding  being  given  adversely  to  the  plaintiffs  on  each 
of  the  issues  framed,  the  decision  on  such  findings  is  none  the  less  res- 
judicata  because  the  suit  was  also  dismissed  on  the  ground  that  it  was 
barred  by  limitation. 

A  practical  test  for  determining  whether  a  matter  has  been  directly 
and  substantially  in  issue  in  a  previous  suit  is  furnished  by  effecting  a 
separation  of  the  discussions  and  findings  on  the  various  groups  of 
issues  dealt  with  in  the  judgment.  If,  after  the  elimination  of  all  but 
one  such  group,  the  judgment  still  remains  intelligible  and  in  itself 
sufficient  for  the  adjudication  of  the  suit,  and  the  decree  is  in  entire 
harmony  with  it,  then  the  matter  so  dealt  with  has  been  directly  and 
substantially  in  issue. 

Where  the  elder  brother  of  one  B.  R.  brought  a  suit,  in  conjunc- 
tion with  other  reversioners,  for  possession  of  certain  land  which 
formed  part  of  a  joint  holding,  but  in  such  suit  no  mention  was  made 
of  B.  R.,  or  any  hint  given  even  of  his  existence,  the  plaint  not  profess- 
ing to  claim  anything  for  bim  and  it  not  being  shown  that  he  had 
any  knowledge  of  the  litigation,  held,  that  though  the  land  claimed 
might  be  part  of  a  joint  holding,  as  each  claimant  in  the  suit,  had  he 
been  successful,  would  have  acquired  separate  rights  in  the  land,  the 
plaintiffs  could  not  be  regarded  as  claiming  anything  for  B.  R.  within 
the  meaning  of  Explanation  V,  of  Section  13  of  the  Code,  merely 
because  some  of  them  happened  to  be  his  elder  brothers. 

Held,  therefore,  that  as  against  B.  R.,  the  decision  in  the  said  suit 
was  not  res-judicata. 
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A  pro  forma  defendant  in  a  suit,  who  neither  pnt  in  an  appearance 
nor  defended  it,  and  from  whom  no  relief  was  asked,  no  decree  being 
given  either  for  or  against  him,  held  not  debarred  from  subsequently 
bringing  a  suit  as  plaintiff,  although  the  matter  in  issue  in  the  second 
suit  had  also  been  in  issue  and  formally  determined  in  the  suit  in 
which  he  was  a  pro  forma  defendant 

Civil  Procedure  Code,  1882,  Section  13 — Res-judieata — "  Matter  directly  and  sub- 
stantially in\  issue"—  Unnecessary  finding. — In  1893,  after  some  previous 
litigation,  one  H.  A.,  the  present  defendant,  sued  a  widow  and  her 
reversioners  for  possession  of  certain  land  -which  he  alleged  had  been 
sold  to  him  by, the  former.  The  suit  was  dismissed  in  the  first  Court 
and  also  by  the  Divisional  Judge  on  appeal,  but  while  dismissing  H. 
A's  appeal,  the  Divisional  Judge  found  that  though  no  sale  had  been 
effected  by  the  widow,  "  the  reversioners  had  sold  their  contingent 
"  interests  to  the  plaintiff  and  had  received  full  consideration  for  the 
sale."  The  reversioners,  after  the  death  of  the  said  widow,  sued  for  a 
declaration  that  the  land  had  not  been  sold  to  H.  A.,  and  that  they 
were  proprietors.  It  was  contended  on  behalf  of  H.  A.,  (and  so  held 
by  the  Divisional  Judge  on  appeal)  that  the  Appellate  Court's  finding 
in  the  previous  litigation  was  r  es- judicata . 

Held,  that  the  only  finding  that  was  necessary  for  the  decision  of 
the  appeal  in  the  former  litigation  was  that  H.  A.  was  not  entitled 
to  the  remedy  for  which  he  prayed,  viz.,  possession  of  the  land,  there 
having  been  no  sale  by  the  widow,  and  her  life  estate  still  subsisting, 
and  that  the  farther  finding  with  regard  to  the  reversioners  was 
unnecessary,  and  must  be  regarded  as  mere  obiter  dictum,  in  no  way 
binding  on  them  in  subsequent  litigation 

f>  w  M         „         Section   14. — Civil  Procedure   Code,   1882,   Sections 

13,  14 — Decree  of  Foreign  Court — Kabul  Court — Compromise.— Plain- 
tiff sued  on  the  allegations  that  defendant  had  entered  into  a  sort 
of  partnership  with  His  Highness  the  Amir  of  Kabul  in  regard  to 
the  tolls  to  be  levied  on  fruit  leaving  Kabul  territory,  one  of  the  terms 
of  snch  agreement  being  that  defendant  was  to  receive  one-third  share 
arid  His  Highness  the  Amir  the  remaining  two- thirds  share  of  the 
said  dues  ;  that  defendant  had  sold  his  one-third  share  to  plaintiff, 
and  that  the  said  transaction  had  resulted  in  a  profit.  Plaintiff, 
therefore,  claimed  a  settlement  of  accounts,  and  a  sum  of  Rs.  17,500 
to  be  due  to  him.  Defendant  in  reply  pleaded  that  there  was  a  loss 
and  not  a  profit  on  the  transaction,  that  nothing  was  due  to  plaintiff, 
and  that  the  plaintiff  had  already  sued  him  in  the  Kabul  Court,  which 
had  found  that  a  certain  sum  was  due  to  defendant,  that  this  claim  had 
been  settled,  and  that  plaintiff's  present  claim  was  barred  by  the  decision 
of  the  Kabul  Court.  Defendant  further  pleaded  that  as  plaintiff  had 
affixed  his  seal  to  the  said  decision  and  as  it  had  been  acted  upon,  it 
should  be  regarded  as  a  mutual  settlement  and  should  stand  as  a  bar 
to  the  plaintiff's  suit.  It  was  alleged  that  plaintiff,  in  December  1894, 
filed  a  petition  praying  His  Highness  the  Amir  to  have  plaintiff's  ac- 
counts with  defendant  settled,  and  that  this  petition  was  referred  by 
His  Highness  to  the  officer  in  charge  of  the  Panthayat-khana  at 
Kabul  "  to  be  directed  to  decide  according  to  the  principals  of  equity 
"  and  juitice  the  case  relating  to  partnership  business  between  plaintiff 
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"  and  defendant."  It  appeared  that  some  of  defendant's  witnesses 
were  examined  by  the  said  Panchayat-khana,  but  on  plaintiff  asking 
for  time  to  produce  his  witnesses  from  Peshawar,  the  Court  rejected 
his  application  on  the  ground  that  if  plaintiff  could  produce  proof  from 
Peshawar  he  might  bring  this  fact  to  the  notice  of  His  Highness,  "  so 
"  that  His  Highness  may  pass  orders  on  his  behalf."  On  the  20th 
January  1895  the  Panchayat-khana  submitted  its  findings  to  His 
Highness,  and  on  the  receipt  of  his  orders  upon  them,  the  Court,  on 
the  3rd  February  1895,  passed  its  judgment,  whereby  plaintiff  was 
directed  to  pay  defendant  Rs.  3,213  of  Kabuli  coin,  and  defendant  was 
mulct  in  Rs,  1,150  Queen's  coin.  The  seal  of  plaintiff  and  the  signa- 
ture of  defendant  were  then  taken  upon  the  said  judgment. 

The  lower  Court  held  that  though  the  order  of  the  Kabul  Court, 
considered  as  the  judgment  of  a  Foreign  Court,  could  not  be  pleaded 
as  a  bar  to  the  present  suit,  it  amounted  to  a  compromise  binding  on 
the  plaintiff,  and  therefore  dismissed  the  suit. 

Held,  on  the  facts  of  the  case,  that  the  said  order  did  not  amount 
to  a  compromise  binding  on  plaintiff. 

Held,  further,  that  the  judgment  pleaded  in  bar  to  plaintiff's  suit 
had  not  been  shown  to  be  the  order  of  a  regularly  constituted  tribunal 
having  jurisdiction  to  pass  final  orders  in  this  case,  and  that  it  had 
not  in  fact  passed  any  such  final  orders,  the  fact  that  the  Panchayat- 
khana  did  not  pass  orders  on  its  own  authority,  but  before  giving 
judgment  referred  the  case  for  the  opinion  of  His  Highness,  clearly 
showing  that  the  Court  was  not  one  of  independent  jurisdiction  cap- 
able of  finally  deciding  the  matter  before  it. 

When  the  judgment  of  a  Foreign  Court  is  pleaded  in  bar,  under 
Sections  13  and  14  of  the  Civil  Procedure  Code,  it  must  be  shown  that 
the  judgment  so  relied  on  is  the  judgment  of  a  duly  and  regularly 
constituted  Court  of  law,  having  independent  jurisdiction  to  decide 
the  matter  in  dispute,  and,  so  far  as  the  Court  itself  is  concerned,  to 
decide  it  finally        ...         ...         ...  ...  ...  ...         ...  ...  2 

Oivil  Procedure  Code,  1882,  Section  25 — Case  remanded  to  Small  Cause  Court — 
transfer  to  Subordinate  Judge. —  Certain  issues  in  a  small  cause  suit 
were  remanded  to  the  Small  Cause  Court,  Umballa,  for  decision  As 
the  Judge  of  the  Small  Cause  Court  who  originally  tried  the  suit  had 
been  replaced  by  a  Judge  whose  pecuniary  jurisdiction  did  not  extend 
to  the  value  of  the  suit,  the  District  Judge  transferred  the  issues 
remanded  to  the  Court  of  the  Subordinate  Judge,  Umballa. 

Held,  that  it  was  competent  to  the  District  Judge  to  make  the 
transfer  in  question 69 

„  „  „     Section  28. — See  Civil  Procedure  Code,  1882,   Section 

44. 

5>  n  „     Sectional. — See  Cause  of  Action,  No.  3. 

„  „  „     Section  44 — And  Sections  28,  53,  588  (6) — Misjoinder 

of  causes  of  action — Plaint    returned  for  amendment — Appeal  —  Date   of 
cause  of  action  in  suit  for  partition — Suit  against  several  persons  each 
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interested  in  part  of  the  property, —Held,  that  an  order  returning  a 
plaint  for  amendment  on  the  ground  that  it  violated  the  rules  con- 
tained in  Section  44  of  the  Civil  Procedure  Code,  1882,  is  appealable 
under  Section  588  (6). 

Plaintiff  instituted  a  suit  against  one  S.  M.,  the  husband  of  defend- 
ant No.  1,  defendants  Nos.  2 — 5  and  the  father  of  defendants  Nos. 
6  and  7  for  partition  of  a  house  alleged  to  be  the  joint  property  of 
all,  but  on  the  objection  of  certain  of  the  defendants  his  plaint  was 
returned  for  amendment  by  including  the  whole  joint  property.  Sub- 
sequently S.  M.  died,  and  thereafter  plaintiff  came  into  Court  alleging 
that  defendant  No.  1,  S.  M.'s  widow,  had  taken  possession  of  her  hus- 
band's estate  to  one-third  of  which  he  was  entitled  as  heir,  defend- 
ants Nos.  2  and  3  being  entitled  to  the  remaining  two-thirds.  He 
therefore  prayed  for  possession  by  partition  of  the  share  to  which  he 
was  entitled  in  the  whole  estate,  including  that  which  had  descended 
to  him  from  S.  M. 

The  lower  Court  returned  the  plaint  for  amendment,  on  the  ground 
that  there  was  a  misjoinder  of  causes  of  action,  the  rule  contained  in 
Section  44  (b)  of  the  Code  having  been  violated,  and  the  causes  of 
action  for  the  share  of  S.  M.'s  property  and  partition  of  the  original 
share  of  the  appellant  having  accrued  on  different  dates. 

Eeld,  (i)  that  appellant  was  barred  neither  by  Rule  (b)  of  Section 
44  nor  by  any  other  rule  of  law  from  seeking  an  adjudication  in  the 
suit  for  partition  of  his  right  to  a  share  of  the  share  to  which  S.  M. 
would  have  been  entitled  on  partition  had  .  he  been  alive  ;  and  (ii) 
that  the  date  of  the  cause  of  action  in  a  suit  for  partition  is,  as  a  rule, 
fixed  arbitrarily,  partition  being  a  continuing  right  which  can  ordina- 
rily be  enforced  whenever  a  co-sharer  finds  the  joint  enjoyment  irk- 
some, there  being  no  distinction  in  a  suit  for  partition  between  claims 
for  a  share  to  which  the  plaintiff  has  been  entitled  for  a  long  time  and 
for  a  share  to  which  he  has  only  recently  become  entitled 

Civil   Procedure  Code,    1882,  Section   53.— See  Civil    Procedure  Code,  1882,  Sec- 
tion  44. 

,,  „  „  „  Civil   Procedure    Code,  1882,  Section  53 — Plaint 

filei  by  unauthorised  person — Rejection  of  plaint — Revision.— -Held,  that  a 
person  acting  under  a  general  power-of- attorney  is  not  competent  un- 
less specially  authorized  to  prosecute  a  suit  on  behalf  of  a  principal 
who  is  permanently  resident  within  the  jurisdiction  of  the  Court,  and 
that  the  temporary  absence  of  such  principal  from  the  district  does 
not  excuse  him  from  the  obligation  of  having  to  appoint  a  specially 
authorized  agent  to  file  suits  during  such  period. 

Where  a  Court  rejected  a  plaint,  filed  under  Section  9  of  the  Speci- 
fic Relief  Act,  1877,  by  a  person  who  held  merely  a  general  power-of- 
attorney  from  a  principal  who,  though  at  the  time  temporarily  absent, 
was  a  permanent  resident  within  the  jurisdiction  of  the  Court. 

Eeld,  that  the  Chief  Court  should  not  interfere  on  the  revision  side, 
both  on  the  ground  that  the  suit  had  been  rightly  dismissed  and  also 
because  the  suit  being  one  under  Section  9  of  the  Specific  Relief  Act, 
the  plaintiff  had  not  been  deprived  of  his  remedy         


No. 
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Civil  Procedure  Code,  1882,  Section  98. — Dismissal  of  suit    pending  reference  to 
arbitration.— See  Arbitration t  No.  1. 

„  „         „  „         Sections    157,  158. — Order  dismissing  suit — Subse- 

quent suit  between  same  parties — Res-jadicata. — On  the  date  fixed  for 
settlement  of  issues,  defendant  was  not  present  and  an  adjournment 
was  necessary  under  all  circumstances  as  no  evidence  had  been  called 
for,  and  accordingly  an  adjournment  was  made,  a  date  being  fixed  for 
the  production  by  plaintiff  of  a  certain  deed  and  for  the  bearing  of 
the  evidence  ex-par te.  On  the  date  specified  the  deed  called  for  was 
put  in,  and  a  further  adjournment  was  asked  for  and  granted.  On 
the  second  date  fixed  for  plaintiff  to  produce  his  evidence  he  was  not 
present,  but  sent  a  pleader  to  ask  for  a  further  adjournment.  This 
was  refused  and  the  suit  dismissed,  but  it  was  not  clearly  recorded 
that  the  dismissal  was  under  Section  158  of  the  Civil  Procedure  Code. 
A  review  of  judgment  having  been  applied  for  and  refused  plaintiff 
subsequently  instituted  the  present  suit  which  was  dismissed  as  bar- 
red by  reason  of  the  former  suit  having  been  dismissed  under  Section 
158  of  the  Code. 

Held,  that  though  it  may  not  be  necessary  in  order  to  take  action 
under  Section  158  of  the  Code  to  give  specific  warning:  to  the  party 
concerned  that  action  under  that  section  will  be  taken,  there  must  be 
something  on  the  record  to  show  clearly  that  the  adjournment  is  one 
which  brings  the  case  within  the  purriew  of  that  section,  and  also  to 
make  it  plain  that  the  order  itself  is  one  under  that  section  and  not 
under  Section  157,  and  that  this  was  not  the  case  in  the  present  in- 
stance. 

Section  158  of  the  Code  is  a  very  stringent  one,  and  is  only  to  be 
applied  when  the  facts  do  not  admit  of  the  application  of  any  other...         80 

„  „         „  „         Section  235. — Civil  Procedure  Code,  1882,  Sections 

235,  245,  269,  325 — Execution  of  decree — Application  for  attachmtnt  and 
sale  of  property — Subsequent  application  for  arrest  of  Judgment-debtor — 
Form  of  application — Property  duly  attached  and  deposited  with  care- 
taker— Disappearance  of  attached  property — Richt  of  decree-holder  to 
proceed  against  person  of  judgment-debtor.  — Held,  that  where  a  formal 
and  legal  application  for  execution  of  a  decree  has  been  made  within 
time  in  accordance  with  the  requirements  of  Section  235  of  the  Civil 
Procedure  Code  and  has  been  registered  in  Court  under  Section  245 
of  the  Code,  and  such  application  was  for  attachment  and  sale  of  spe- 
cific property,  the  decree-holder,  if  such  attachment  has  been  duly 
effected,  bub  the  decree  has  not  been  satisfied  by  sale  of  the  property 
attached  must,  if  he  wishes  to  apply  for  satisfaction  by  the  arrest  of 
the  judgment-debtor,  apply  in  accordance  with  the  provisions  of  Sec- 
tion 235  of  the  Code. 

Held,  further,  that  if  movable  property  of  the  judgment-debtor, 
amply  sufficient  to  satisfy  the  decree,  is  attached  and  made  over  by 
the  attaching  officer  to  a  care-taker,  nnder  the  rules  framed  under 
Section  269  of  the  Code,  and  is  subsequently  not  forthcoming  from 
the  custody  of  the  care-taker,  who  is  himself  missing,  the  decree-holder 
cannot  further  execute  his  decree  against  the  person  or  property  of 
the  judgment-debtor,  other  than  that  attached  and  made  over  to  the 
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care-taker,  unless  it  be  proved  that  the  judgment-debtor  was  a  party 
to  the  disappearance  of  the  property  attached 

Civil  Procedure  Code,  1882,  Section  245. — See  Civil   Procedure  Code,  1882,   Sec- 
tion 235. 


Hon  235. 


tion  3 LI. 


5>  1) 

Hon  311. 


j>  i 

Hon  3 LI. 


Section  269. — See  Civil  Procedure  Code,  1882,  Sec- 
Section  287. — See  Civil  Procedure  Code,  1882,  Sec- 
Section  295.— See  Civil  Procedure  Code,  1882,  Sac- 
Section  306.— See  Civil  Procedure  Code,  1882,   Sec- 


„  ,,         ,,       Section  311. — Ot'vi'Z  Procedure   Code,   1882,   Secfo'ons 

287,  295,  306,  -311  —  Sale  in  execution  of  decree — Sale  in  favour  of  decree- 
holder —  Objections  to  confirmation  of  sale — "  Substantial  injury" — 
Appellants  executed  a  mortgage  of  certain  house  property  of  which 
they  were  in  possession  in  favour  of  respondent,  whereupon  certain 
alleged  reversioners  filed  a  suit  for  a  declaration  that  the  mortgage 
would  not  affect  their  reversionary  interests.  Pending  this  suit  the 
mortgagee  obtained  a  decree  for  realization  of  the  mortgage-money  by 
sale  of  the  mortgaged  property,  and  in  execution  of  his  decree,  obtain- 
ed an  order  for  sale  of  the  property  free  from  the  mortgage.  The 
property  was  thereupon  put  up  for  saJe  on  the  9th,  12th,  13th,  14th, 
15th  and  16th  October  1897,  and  on  the  last  day  the  mortgagee,  to 
whom  express  permission  to  bid  had   been  given,  bid  Rs.  70,000. 

Subsequently  the  property  was  again  put  up  for  auction,  but  as  no 
advance  on  the  mortgagee's  bid  was  made,  the  Court  fixed  the  20th 
December  for  continuation  of  the  sale.  The  mortgagors  appealed 
from  this  order,  but  their  appeal  was  dismissed,  whereupon  the  execut- 
ing Court  ordered  the  sale  to  be  continued  on  the  25th  March  1898 
starting  from  the  mortgagee's  bid  of  Rs.  70,000.  The  latter  objected 
to  this  order  on  the  ground  that  starting  at  such  a  figure  would  spoil 
the  sale,  but  his  objection  was  over-ruled.  The  sale  was  conducted  on 
the  spot  by  the  bailiff  of  the  Court,  who  deposed  that  he  commenced 
the  sale  at  10  a.m.,  with  the  bid  of  Rs.  70,000,  and  remained  on  the  spot 
till  11-30  a.m.,  when  he  returned  to  the  Court  leaving  a  chapassi 
and  the  usual  drum-beater  on  the  spot ;  that  he  came  back  at  3-30 
p.m.  and  at  4  p.m.,  as  no  advance  on  the  Rs.  70,000  had  been  made,  he 
terminated  the  sale  in  favour  of  the  mortgagee,  obtained  the  signa- 
tures of  the  mortgagee's  agent  and  of  those  present,  including  a  servant 
of  the  mortgagors,  and  received  from  the  mortgagee's  asfent  Rs.  575, 
the  ad  valorem  fee  to  cover  sale  expenses,  calculated  on  the 
Rs.  70,000.  The  purchase  money  almost  exactly  equalled  the  amount 
of  the  decree  and  was  set  off  against  it.  The  mortgagors  objected  to 
the  confirmation  of  the  sale  under  Section  311  of  the  Civil  Procedure 
Code,  and  on  their  objections  being  overruled,  appealed  to  the  Chief 
Court.  It  was  urged  on  their  behalf  (I)  that  there  was  no  sale  on  the 
25th  March  as  there  was  no  bid  on  that  date  ;  (2)  that  the  sale  procla- 
mation did  not  state  that  the  property  was  sold  free  from  the  mortgage 
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or  that  a  suit  relating  to  it  was  pending  ;  (3)  that  in  the  column 
of  the  proclamation  devoted  to  specification  of  charges  on  the  property 
was  written  koi  deriaft  nahin  hua ;  (4)  that  the  mortgagee  had 
colluded  with  the  reversioners  to  keep  down  the  price  of  the  pro- 
perty ;  (5)  that  the  failure  to  deposit  25  per  cent,  of  the  purchase 
money  immediately  after  the  sale,  vitiated  the  latter ;  and  (6)  that  the 
procedure  adopted  by  the  bailiff  was  irregular,  and  that  there  was 
consequently  no  sale,  or,  in  any  case,  that  the  interests  of  the  mortga- 
gors had  been  prejudiced. 

Held,  overruling  the  said  contentions,  (1)  that  the  conduct  of  the 
mortgagee  and  his  agent  during  the  sale  was  incompatible  with  the 
contention  that  the  bid  of  Rs.  70,000  had  been  withdrawn,  or  that  the 
sale  had  not  been  duly  completed ;  (2)  that  the  sale  proclamation 
could  not  be  said  to  have  caused  substantial  injury  to  the  mortgagors, 
within  the  meaning  of  Section  311  of  the  Code,  by  reason  of  the  words 
hoi  deriaft  nahin  hua,  or  the  omission  to  mention  the  mortgage  or 
suit ;  (3)  that  it  was  unnecessary  to  specify  in  the  sale  proclamation 
a  charge  to  which  the  property  would  not  be  subject  in  the  hands 
of  a  purchaser  after  sale ;  (4)  that  as  the  purchase  money  almost 
exactly  equalled  the  amount  of  the  decree  and  as  the  mortgage  lien 
was  transferred  from  the  property  to  the  purchase  money,  and  was  a 
first  charge  on  the  latter  under  Section  295  (6)  of  the  Code,  the  deposit 
made  on  account  of  fees  satisfied  the  provisions  of  the  law,  the  obliga- 
tion to  deposit  the  full  25  per  cent,  arising  in  such  cases  only  in  the 
event  of  the  mortgage  lien  being  less  than  the  purchase  money  ;  and 
(5)  that  in  the  absence  of  evidence  to  prove  that  a  possible  bidder  was 
prevented  by  the  absence  of  the  bailiff  from  bidding,  the  procedure 
adopted  by  the  bailiff  could  not  be  held  to  have  vitiated  the  sale  or 
prejudiced  the  interests  of  the  mortgagors  ...         ...         ...         ...         30 

Civil  Procedure  Code,  1882,  Sections  320— 326.— See  Givil  Procedure  Code,  1882, 
Section  235. 

5,  „  „         „         Incompetency  of  judgment-debtor  to  charge  land  farm- 

ed out  by  Collector — Contract  Act,  1872,  Section  11. — Under  Section  325 
A,  read  in  conjunction  with  Sections  322 — 325,  the  incompetency  of 
the  judgment-debtor  to  charge  his  land,  which  has  been  farmed  out  by 
the  Collector  under  a  scheme  for  the  liquidation  of  the  money  decree, 
continues  so  long  as  the  scheme  subsists  and  not  merely  until  the  Col- 
lector has  inaugurated  the  scheme. 

Where,  therefore,  the  Collector  had  farmed  out  the  judgment-debt- 
or's land  for  a  period  of  15  years,  and  while  the  farm  still  subsisted, 
the  judgment-debtor  without  the  permission  of  the  Collector  entered 
into  an  agreement  with  the  plaintiff  to  mortgage  the  land  to  him,  held, 
that  the  judgment-debtor  was  disqualified  from  contracting  in  respect 
of  the  land  within  the  meaning  of  Section  1 L  of  the  Contract  Act, 
1872,  and  the  agreement  was,  therefore,  void 42 

„  „  „        „         Sections  403, 404. — See  Succession. 

„  „  „         „         Section  441 . — See  Succession. 

„  „  „        „        Sections  443,  444. — See  Civil  Procedure  Code,  1882, 

Section  562, 
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Civil  Procedure  Code,  1882,  Section  462. — Minor— Compromise  of  suit — Sanction 
of  Court — Civil  Procedure  Code,  L882,  Section  462 — Statement  of  minor  at 
mutation  proceedings — Estoppel. — In  March  1893,  one  G.  R.  sued  for 
foreclosure  of  a  mortgage  by  way  of  conditional  sale,  the  defendants 
impleaded  being  M.  S-,  S.  S.,  and  Mit  Singh,  the  present  plaintiff, 
who  was  at  the  time  a  minor  and  represented  by  S.  S.,  his  uncle,  who, 
however,  had  not  been  appointed  guardian  ad  litem  by  the  Court. 
M.  S.  and  S.  S.  (the  latter  for  himself  and  Mit  Singh)  confessed  judg- 
ment, and  a  decree  was  passed  in  favour  of  G.  R.  for  foreclosure  un- 
less the  amount  due  under  the  mortgage  were  paid  by  a  speci- 
fied time.  This  amount  was  not  paid  and  the  decree  became  absolute. 
Thereupon  one  B.  S.  sued  all  the  above-mentioned  parties,  claiming 
pre-emption,  Mit  Singh  being  again  represented  by  S.  S.  In  this  suit 
also  a  compromise  was  filed,  and  on  the  back  of  it  the  Court  endorsed 
an  order  in  English  accepting  it  and  decreeing  in  accordance  with  its 
terms,  it  being  also  recorded  in  this  order  that  Mit  Singh  was  a  minor 
and  that  S.  S.  had  been  appointed  his  guardian  ad  litem.  B.  S.  subse- 
quently sold  part  of  the  land  and  mortgaged  the  rest.  The  present 
suit  was  instituted  by  plaintiff,  Mit  Singh,  for  the  whole  of  the  land, 
and  the  first  issue  framed  was  whether  the  foreclosure  decree  and  the 
decree  in  the  pre-emption  suit  were  void  and  not  binding  on  plaintiff. 
The  first  Court  held  that  the  irregularities  in  the  foreclosure  proceed- 
ings were  sufficient  to  vitiate  the  former  decree  as  against  plaintiff, 
but  held  that  this  could  not  affect  the  pre-emption  decree  (No.  56, 
Punjab  Record,  1896).  It  further  held  that  plaintiff's  admission  at 
mutation  in  1895  of  both  transactions  acted  as  an  estoppel.  The  Di- 
visional Judge,  on  appeal,  held  that,  as  no  guardian  ad  litem  had  been 
appointed  in  the  foreclosure  proceedings  and  as  the  express  sanction 
of  the  Court  had  not  been  obtained  to  the  compromise  in  those  proceed- 
ings or  to  that  in  the  pre-emption  suit,  the  decrees  in  neither  case  were 
binding  on  the  plaintiff.  He  further  held  that  No.  56,  Punjab  Record, 
1896,  was  distinguishable,  and  that  plaintiff's  statement  at  mutation 
could  not  act  as  an  estoppel.  The  appeal  was  therefore  accepted,  and 
the  case  remanded  under  Section  562  of  the  Civil  Procedure  Code. 

Held,  that,  as  there  was  a  good  defence  in  the  foreclosure  proceed- 
ings on  account  of  the  irregularities  and  as  it  could  not  be  held  that 
the  compromise  agreed  to  by  S.  S.  was  to  the  benefit  of  the  minor 
to  whom  no  guardian  ad  litem  had  been  appointed,  while  the  require- 
ments of  Section  462  ofthe  Civil  Procedure  Code  had  not  been  com- 
plied with,  the  decree  in  the  foreclosure  proceedings  was  not  binding 
on  plaintiff. 

Held,  further,  as  regards  the  decree  in  the  pre-emption  suit,  that  as 
there  was  nothing  to  show  that  the  Court  satisfied  itself  after  due  in- 
quiry that  the  compromise  was  one  such  as  in  the  interests  of  the 
minor  ought  to  be  accepted,  and  as  the  compromise  had  not  been  ex- 
pressly sanctioned  by  the  Court  as  required  by  Section  462  of  the 
Codei  the  decree  in  that  suit  also  was  not  binding  on  the  plaintiff. 

Held,  also,  that  B.  S.,  though  he  was  a  bond  fide  purchaser  under  the 
pre-emption  decree,  could  not  obtain  a  good  title  under  a  decree  which 
was  in  itself  a  bad  decree  as  against  plaintiff,  and  from  a  person,  G.  R,. 
whose  titlo  under  the  foreclosure  decree  was  bad  as  against  plaintiff. 
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Held,  finally,  that  plaintiff's  admission  at  mutation,  even  if  made 
by  plaintiff  individually,  was  at  most  an  admission  of  facts  which 
were  not  denied,  and  as  it  was  not  necessary  that  plaintiff  should  on 
that  occasion  have  asserted  his  rights,  such  statement,  made  with  a  . 
view  to  the  correction  of  the  revenue  papers,  could  not  affect  plaintiff's 
rights  by  estoppel  or  otherwise    ...         ...         ...         ...         ...         ...         17 

Civil  Procedure  Code,  1882,   Section  463. — See  Succession. 

„  „  „  „       Section  510. — See  Arbitration,  No.  i. 

„  „  „  „       Section  521. — See  Arbitration,  No.  4. 

„  „  „  „       Section  525. — See     Civil     Procedure    Code,    1882, 

Section  622. 

„  „  „         „       Section  562 — Preliminary  issue  as  to  whether  defendant 

was  a  minor  at  time  of  suit — Issue  decided  against  defendant  by  first  Court, 
but  suit  dismissed  on  the  merits— Finding  by  lower  Appellate  Court  that 
defendant  ivas  a  minor — Case  remanded  for  trial  after  appointment  of 
guardian  ad  litem — Procedure — Civil  Procedure  Code,  1882,  Sections 
443,  444,  562,  582. — On  the  objection  by  the  mother  of  the  defendant 
that  the  latter  was  a  minor,  and  that  a  guardian  ad  litem  should  be 
appointed  for  him,  the  Court  of  first  instance  framed  a  preliminary 
issue  as  to  defendant's  age,  and,  finding  that  he  was  not  a  minor, 
framed  other  issues  on  the  merits  and  eventually  dismissed  the  suit. 
Plaintiff  appealed  to  the  Divisional  Court,  and  the  defendant  filed 
cross-objections,  based  on  the  ground  that  he  was  a  minor  at  the  date 
of  suit.  The  Divisional  Court  found  that  defendant  was  a  minor  as 
alleged,  and  remanded  the  case,  under  Section  562  of  the  Civil  Proce- 
dure Code,  for  trial,  after  appointment  of  a  guardian  ad  litem.  From 
this  order  plaintiff  appealed  to  the  Chief  Court,  and  it  was  contended 
on  his  behalf  that  as  the  suit  had  not  been  decided  on  a  preliminary 
point,  the  order  of  remand  under  Section  562  was  illegal. 

"Held,  that  Section  562  of  the  Code  was  not  a  bar  to  the  exercise  by 
an  Appellate  Court  of  the  jurisdiction   conferred   by   Sections  443»  ***» 

682 

under  which  the  proper  course  to  be  adopted  in  the  present  case  was 
to  set  aside  all  the  proceedings  subsequent  to  the  filing  of  the  plaint, 
inasmuch  as,  on  the  finding  of  the  lower  Appellate  Court,  that  defend- 
ant was  a  minor  at  date  of  suit,  they  were  void  as  being  coram  non 
judice.  The  Court  so  far  modified  the  order  of  the  Divisional  Court 
as  to  substitute  Sections  **&>  444»  for  Section  562  23 

582 

>i  ,,  „         „         Section  578. — See  Cause  of  Action,  No.  3. 

5j  „  „         „         Section    582. — See    Civil    Procedure   Code,     1S82, 

Section  562  —  Plaint. 

>,  „  „         „        Section    588. — See    Civil    Procedure    Code,    1882, 

Section  44 — Plaint. 

„  „  „         „         Section  589. — See  Plaint. 

„  „  „        „        Section  592.— See  Succession. 
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Civil  Procedure  Code,  1882,  Section  622. — Civil  Procedure  Code,  1882,  Section 
622 — Revision — "  Material  irregularity" — Where  a  suit  was  dismissed 
as  barred,  according  to  the  first  Court  under  Section  43,  Civil  Proce- 
dure Code,  and  according  to  the  lower  Appellate  Court  under  Section  13 
of  the  Code,  and  it  appeared  that  the  lower  Appellate  Court  was  fully 
aware  of  the  nature  of  the  question  at  issue  between  the  parties  and 
had  adequately  considered  the  reasons  for  its  decision  on  that  ques- 
tion. 

Held,  that  whether  such  decision  was  right  or  wrong,  there  had 
been  no  irregularity  either  in  the  Court's  conception  of  the  facts  or  in 
its  method  of  reasoning  entitling  the  plaintiff  to  a  revision  of  the 
order  under  Section  622  of  the  Code        

„  ,,         ,,         ,,         Question    of  jurisdiction — Power  of   Chief  Court    to 

consider  lower  Appellate  Court's  findings  on  facts  relative  t*  question  of 
jurisdiction.  Semble :  Upon  an  application  for  revision  under  Sec- 
tion 622  of  the  Civil  Procedure  Code  on  the  ground  that  the  lower 
Courts  had  no  jurisdiction  to  entertain  the  suit,  it  is  competent  to  the 
Chief  Court  to  consider  the  correctness  of  the  lower  Appellate  Court's 
finding  on  the  facts  relative  to  the  question  of  jurisdiction     ... 

„  „  „  And  Section  525. — Interlocutory  order — Revision — "Case," 
meaning  of. — On  an  application  to  file  an  award  of  arbitrators, 
the  pleader  for  defendants  pleaded  orally  to  the  effect  that  the  refer- 
ence to  the  arbitration  was  admitted,  but  that  there  was  no  award. 
After  some  adjournments  defendant's  pleader  filed  written  objections, 
the  substance  of  which  was  that  the  reference  to  arbitration,  the 
meeting  of  the  arbitrators  and  an  award  by  them  were  denied.  The 
Court  drew  certain  issues,  cf  which  the  second  was,  whether  in  point 
of  fact  there  had  been  a  reference,  and  the  remainder  whether  the 
reference  and  award  were  valid.  The  evidence  for  the  defence  having 
been  duly  recorded,  the  defendant's  pleader  some  time  thereafter 
pleaded  that  the  Court  had  no  jurisdiction  to  inquire  into  the  matter. 
(No.  21,  Punjab  Record,  1898,  F.  B.).  The  Court  held  that  the  objec- 
tion as  to  jurisdiction  taken  at  so  late  a  stage  was  not  tenable,  and 
overruled  it,  directing  plaintiff  to  produce  his  evidence  as  defendant 
had  closed  his  case.  Defendant  having  applied  for  revision  of  this 
order. 

Held,  that  the  refusal  of  the  Court  to  accept  the  objection  as  to 
jurisdiction  on  the  ground  that  the  allegation  upon  which  it  was 
founded  had  not  been  made  at  an  earlier  stage,  and  was  inconsistent 
with  the  oral  pleas  of  the  defendant  was,  even  if  erroneous,  not  one 
calling  for  immediate  interference  by  way  of  revision  at  the  present 
stage. 

From  the  absence  of  any  provision  in  the  Code  for  appeals  from  in- 
terlocutory orders,  except  certain  specified  ones  in  which  a  speedy 
decision  is  considered  necessary,  the  inference  is  that  there  is  to  be  no 
interference  with  the  prccedure  of  the  lower  Courts  as  long  as  a 
"  case  "  is  being  decided,  except  on  specified  grounds,  and  though  the 
word  "  case  "  in  Section  622  of  the  Code  does  not  necessarily  and  in 
every  instance  mean  the  whole  case,  it  must  at  least  mean  a  particular 
branch  of  a  case  for  which  an  independen  i  remedy  or  different  pro- 
cedure is  provided  by  the  Code    ...        ... 
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Civil  Procedure  Code,  1882,  Section  640. — See  Succession. 

Collector,  Land  farmed  out  by,— See  Civil  Procedure  Code,  1882,  Sections  320—326. 

Compromise. — Civil  Procedure  Code,  1882,  Sections  13,  14 — Decree  of  Foreign 
Court — Kabul  Court — Compromise. — See  Civil  Procedure  Code,  1882,  See- 
£  ton  14. 

„  Minor — Compromise  of  Suit — Sanction  of  Court.  —See  Civil  Procedure 

Code,  )882,  Section  462. 

Consolidation  of  mortgages.—  See  Mortgage,  No.  4. 

Construction.—  Reference  and  award—  Consi ruction — Validity  of  award. — See  Arbi- 
tration, No.  3. 

.,  Custom— Kid ht   to   take   water-course    through     another     village — 

Construction  of  Wajib-ul-arz. — See  Custom,  No.  3. 

,,  Construction  of  document  —Mortgage  or  sale — "  Question  of  law  in- 

volved.7'— See  Pre-emption,  No.  3,   and   Punjab    Courts  Act,    1884,    Sec- 
tion 40. 

„  Construction  of  document — S^le  or  contract  to  sell. — See  Sale. 

,,  Deed   of    gr>nt,     construction     <f — Adhlapi     tenure — Declaratory 

dscvee — Specific  R-lief  Act,  1877,  Seitimi  42. — According  to  the  terms 
of  certain  deeds  of  grant,  executed  more  than  40  years  before  suit  by 
the  father  of  defendant  in  favour  of  plaintiff's  ancestors,  portions  of 
a  large  tract  of  waste  land  were  conveyed  to  the  grantees  on  condition 
of  their  breaking  up  the  waste,  bringing  it  under  cultivation  and 
constructing  embankments  for  storage  of  water,  it  being  provided 
that  on  fulfilment  of  these  conditions  one-half  of  the  area  in  each  case 
was  to  become  the  property  of  the  grantees.  In  the  Revenue  pa- 
pers the  latter  were  in  each  instance  shown  as  proprietors,  half-and- 
half,  of  the  land.  Plaintiffs,  descendants  of  the  original  grantees,  sued 
for  declaratory  decrees  on  the  allegations  that  they  were,  respectively, 
full  proprietors  of  the  lands  shown  as  their  properties  in  the  Revenue 
papers,  but  that  they  had  hitherto  paid  to  the  defendant  mahsul  or 
batai  in  respect  thereof,  and  that  these  payments  were  purely  voluntary 
and  were  made  simply  because  the  defendant  was  their  hereditary 
chief.  It  appeared  that  by  arrangement  between  the  parties,  the 
defendant  paid  the  Government  demand  in  respect  of  lands  in  cash 
and  realised  from  plaintiffs  in  kind.  The  declarations  prayed  for  were 
to  the  effect  that  plaintiffs  were  not  bound  to  make  such  payments  in 
future. 

Held,  that  according  to  the  terms  of  the  deeds  of  grant  and  the 
entries  in  the  Revenue  papers,  plaintiffs  were  adhlapidars  and  full 
proprietors  of  the  lands  concerned. 

Held,  further,  that  as  plaintiffs  were  full  proprietors  of  the  said 
lands,  the  arrangement  whereby  they  allowed  the  defendant  to  come 
between  them  and  Government,  realizing  from  them  in  kind  and  pay- 
ing the  Government  demand  in  cash,  was  a  purely  voluntary  one, 
terminable  by  plaintiffs  at  their  pleasure. 


No. 
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Held,  finally,  that  as  plaintiffs'  liability  to  pay  mahsul  or  batai  was 
in  dispute,  and  as  defendant  alleged  bis  right  to  levy  it  and  to  continue 
the  existing  practice,  defendant  was  "interested  to  deny"  plaintiffs* 
right  to  terminate  these  payments,  and  that  as  circamstances  prior 
to  the  institution  of  the  suit  clearly  proved  defendant's  intentiou  to 
enforce  his  claim  to  them  by  some  means  or  other,  plaintiffs  were  en- 
titled to  sue  for  declarations  under  Section  42  of  the  Specific  Relief 
Act,  1877       

Continuing  breach  of  contract. — See  Parent  Act,  1878,  Section  67. 

Contract  Act,  1872,  Section  11.— See  Civil  Procedure  Code,  1882,   Sections  320— 
326. 

„  „  „  Section  23. — Bad  bond  given  for  appearance  of  accused  pe7SvU 
— Non-appearance  of  accused  and  forfeiture  of  bend — Suit  by  surety  against 
principal  to  reenter  amount  of  bond.  -See  Principal  and   Surety. 

„  „  „  Section     25. — See  Voluntary  Conveyance. 

„  „  „            „            70. — See  Principal  and  Surety. 

„  „  „            „          213.  —  See  Princ>pal  and  Agent. 

„  „  „          „        237.— See  Fared  Act,  1878,  Section  67. 

ii  u  ,,           ,,         251. — See  Hinda  Law  — Joint  Hindu  Family. 

Co-Sharer. — Custom  —  Inheritance — Pagvand  or  Chundavand — Kataiia  Juts  of 
maaza  Mokkrtn,  Rahtak  tahsil — Suit  by  ro  shaier  for  facia wtipn  of  right 
to  half  share  of  joint  undivided  holding — jjVo  claim  for  partition — Punjab 
Land  Revenue  Act,  1887,  Section  158 — Adverse  possession  by  co-sharer. — 
See  Custom — ///.   Inheritance,  No.  3. 

Court  Fees  Act,  1870.— Section  7  (r)  («),— Swtfr  possession  of  houses—  Value  of 
suit.  — See  Suits  Valuation   Art,  1887, 

Criminal  Procedure  Code,  1882,  Section  513.— See  Principal  and  Surety. 

Custom.— "  Question  of  law  or  custom  invoiced"— Funjab  Courts  Ac,  1884, 
Section  40  -  PLa  of  custom  raised  f>r  first  time  in  Chinf  Court.— See 
Put.jab  Courts  Act,  1884,  Section  40. 

„  Suit  alleged  to  he  based  on  eiseme»t  and  decreed  on  custom  — Inconsistent 
right —  Uight  ta  stack  graiu  in  front  of  shop  -(Jm-tom'try  right  V<diditg 
of  custom—  Plaintiff,  a  grain-den  let-,  filed  a  suit  against  defendants 
for  theissae  <»f  a  perpehinl  injunction  restraining  defendants  and 
their  servants  from  the  use  of  the  site,  of  which  the  area  whs  specified, 
in  front  of  his  shop  which  w».s  situate  in  a  rectangular  collection  of 
shops  to  which  access  was  obtained  by  opening?  at  the  four  corners. 
The  use  was  stacking  or  spreading  grain.  The  Divisional  Judge  re- 
manded the  case,  on  appeal,  for  inquiry  na  to  (i)  "  whether  defend- 
ants or  any  of  them  had  prevented  plat n tiff  from  exercising  over  the 
land  in  dispute  the  lights  which  he  had  been  exercising,  and  (ii) 
whether  such  rights  were  justified  by  the  practice  and  usage  of  the 
chink?"  A  return  having  been  made  to  the  order  of  remand,  the 
OivisionalJudge  decreed  the  claim  on  the  irronnd  that  a  custom  was 
proved  to  exist  in  the  bazar  entitling  each  shop  keeper  therein  to  use 
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the  land  in  front  of  bis  shop  for  stacking  grain,  &c.  Defendants  ap- 
pealed to  the  Chief  Conrt,  and  it  was  contended,  on  their  behalf,  that 
(«)  the  snit  was  based  on  easement  and  was  decreed  on  custom,  an 
inconsistent  right  not.  set  np  or  disclosed  by  plaintiff;  (h)  the  site  was 
public  property  and  that,  a  prescriptive  or  customary  right  conld  not 
be  asserted  in  respect,  of  such  property;  (r)  that  plaintiff  had  exercised., 
the  alleged  right  merely  on  suffiance;  and  (d)  that  the  alleged 
custom  conld  not  be  maintained  as  it  was  variable  and  uncertain. 

Beld%  overruling  the  said  contentions,  that  (a)  the  recital  in  the 
plaint  of  some  of  the  elements  of  an  easement,  as  defined  in  the  Limi- 
tation Act,  did  not  alter  the  fact  that  the  claim  was  for  maintenance 
of  the  right  which  had  been  maintained  and  that  in  any  event  the 
defendant  had  an  opportunity  of  meeting  the  case,  founded  on  custom, 
in  remand  ;  (b)  ihat  the  site  had  not  been  proved  to  have  been  dedi- 
cated to  the  public  or  u*ed  by  the  public  except  for  the  purpose  of 
access  to  the  shop  of  plaintiff  and  possibly  to  the  shops  of  others  in 
this  bazar,  the  soil  of  the  btzar  being  entered  in  the  official  papers  as 
occupied  by  the  owners  or  the  residents,  and  (e)  that  the  custom  al- 
leged by  the  plaintiff  was  neither  unreasonable  nor  uncertain,  nor 
opposed  to  public  policy,  the  fact  that  the  precise  amount  of  grain  to 
be  stacked  was  not  settled  not  introducing  an  element  of  uncertainty. 

Nos.  2  and  4,  Pur, jab  Rerord,  1896,  and  No.  49,  Punjab  ft  f  end,  1897, 
and  J.  L.1L,  XX  All,  200,  distinguished;  L  L.  U.,  IX  All. ,  434,  fol- 
lowed ...         ...         ...         ...         ...         ...         ... 

Outtom.— Custom — Right  to  tnJct >  water- cnurse  through  another  village — Cmsiruc- 
tion  of  Wajib-ul-arz — Mauza  Kakki,  hannu  IHstrict. — Defendant,  with 
the  previous  permission  of  the  Collector  of  the  District,  made  a  canal 
through  the  lands  of  mauza  Kakki,  and  in  that  village  through  some 
lands  belonging  to  plaintiff,  who  thereupon  sued  for  an  injunction  to 
restrain  defendant  from  using  the  said  canal  and  for  possession  of  the 
land  taken  up  by  it.  The  entry  in  the  Wojib-ul-arz  of  the  village  was 
to  the  following  effect : — "  Agar  kisi  dusra  gaun  ke  malik  hamare  rakh 
"  men  vial  jadid  nikalca  chahen  to  nn^e  ivzanah  liya  jawega,  aur  Sar- 
"  kar  ko  harwakt  ikhtivar  hai  ke  jahan  chahe  hamare  rakh  men  vial 
"  jadid  nikale,  basharte  ke  hamko  ivzanah  mile." 

Held,  that  the  meaning  of  the  entry,  upon  its  proper  construction, 
was  that  the  Collector  of  the  District,  as  representing  the  Government, 
had  power  to  give  permission  to  the  owners  of  another  village  to  take 
a  water-course  through  mauza  Kakki,  the  owners  of  the  latter  being 
entitled  to  claim  compensation  for  such  user  from  the  owners  of  the 
former,  and,  found,  that  the  said  &n try  embodied  the  custom  subsisting 
in  the  district. 

Held,  therefore,  that  defendant  having  obtained  the  consent  of  the 
Collector  was  entitled  to  construct  the  water-course  in  question,  plain- 
tiff being  entitled  to  claim  compensation  therefor  but  not  to  stop  the 
user  of  the  water-course,  of  which  the  construction  had  been  already 
completed,  until  payment  of  such  compensation. 

Held,  further,  that  the  agreement  embodied  in  the  said  entry  was 
reasonable  and  probably  the  only  one  which  could  effectually  secure 
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the  engagement  of  the  customary  rights  of  irrigation  under  the  cir- 
cumstances of  the  tract  in  question,  and  none  the  less  so  because  the 
Collector  was  therein  made  the  arbiter  in  such  matters  ...         ...         37 

Cuitom. — Custom — Forfeiture  of  life  estate  by  widow  by  reason  of  unchastity — Sikh 
Jats  of  Amritsar  District. — Found,  that  plaintiff  had  established  the 
existence  of  a  custom  among  Sikh  Jats  of  the  Amritsar  District,  where- 
by a  widow,  who  abandons  her  deceased  husband's  household  and  con- 
tracts an  irregular  but  more  or  less  permanent  union  with  another 
man,  forfeits  her  life  estate  in  her  late  husband's  land  ...         ...         40 

5,  Right   of  proprietors   of  site  to   eject   non-prcprietor  from  house   built 

by  the  latter— Agreement — Mauza  Ali  Beg,  Nowshera  tahsil,  Peshawar 
District.— Plaintiffs,  proprietors  in  the  village  of  Ali  Beg,  Nowshera 
tahsil,  Peshawar  District,  sued  to  eject  defendants,  non-proprietors 
and  dyers,  from  a  house  in  the  village  on  the  allegations  that  the 
house  was  their  ancestral  property,  that  defendants  had  been  put 
in  possession  thereof  twenty  years  previously,  and  had  occupied  it 
bataur  haraidar  on  condition  that  they  paid  certain  dues  and  dyed 
plaintiffs'  clothes  when  required,  and  that  defendants  had  failed  to 
observe  the  said  conditions.  The  lower  Courts  found  that  there  was 
no  proof  that  the  defendants  had  taken  possession  on  the  agree- 
ment that  they  might  be  ejected  at  will  ;  that  defendants  had  cither 
themselves  built  the  house  or  greatly  enlarged  it,  and  that,  in  the 
absence  of  any  proof  of  special  custom,  they  must  be  held  to  occupy  it 
on  the  ordinary  village  custom.  The  lower  Courts  further  found  that 
no  such  special  custom  had  been  proved,  and  dismissed  the  suit.  On 
appeal  to  the  Chief  Court, 

Eeld,  accepting  the  facts  as  found  by  the  lower  Courts,  that  plain- 
tiffs had  failed  to  prove  a  special  custom  whereby  they,  as  village  pro- 
prietors and  original  owners  of  the  site,  were  entitled  at  their  pleasure 
or  on  the  failure  of  defendants  to  pay  dues,  to  eject  the  latter  who 
were  non-proprietors  with  a  right  of  residence,  and  to  whom  the 
building  belonged 62 

Custom — I.  Adoption. — Custom — Adoption  if  the  daughters  s<n—Jats  of  mauza 
Thaona,  Hupar  tahsil,  Umballa  District.— Found,  that  among  Jats  of  the 
Eupar  tahsil,  Umballa  District,  the  adoption  of  a  daughter's  son  is 
invalid  by  custom  18 

.  ,,  Ctistom — Adoption  of  daughter's  son — LehlJats  of  Hoshiarpur 

District — Riwaj-i-am  —  Acquiescence  in  adoption. — Found,  that  by 
custom  among  Lehl  Jats  of  the  Hoshiarpur  District,  the  adoption  by 
a  sonless  man  of  his  daughter's  son  is  valid. 

The  Court  also  found,  on  the  evidence,  that  the  reversioners  had 
acquiesced  in  the  adoption  both  at  the  time  when  it  was  made  and 
subsequently  at  the  time  of  the  adoptive  father's  death  34 

Custom— II.  Alienation- — Collateral  Succession — Whole  and  half  blood — Power  to 
transfer  by  will—Awans  of  Talagang  tahsil,  Jhclum  District. — See 
Custom — III.  Inheritance,  No.  4. 

M  (  usiom — Alienation — Uift  by   sonless  proprietor— A  wans    of 

Khushub    tahsil,    Shahpur  District™ Surrender   of  her  life  interest  by 
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widow  in  favour  of  next  reversioner,  effect  of. — Found,  that  by  custom 
among  A  wans  of  Khushab  tahsil  in  the  Shahpur  Distinct,  in  the 
absence  of  lineal  male  descendants  a  male  proprietor  has  an  unrestricted 
power  of  gifting  his  immovable  property,  whether  ancestral  or  acquir- 
ed, to  his  daughter,  daughter's  son,  sister,  sister's  son,  son-in-law,  or  to 
one  of  his  agnates  to  the  exclusion  of  the  rest  and  without  their 
consent. 

Held,  that  under  customary  law  it  is  open  to  a  widow,  who  is  entitled 
to  a  life  interest  in  her  husband's  property  for  her  maintenance,  to 
elect  not  to  take  possession  of  such  property,  but  to  take  maintenance 
from  her  husband's  male  heir,  and  that  in  such  an  event  the  latter  at 
once  becomes  invested  with  th3  right  of  ownership  over  such  property, 
the  same  result  following  if  the  widow,  after  taking  possession,  elects 
to  surrender  her  life  interest  in  favour  of  the  next  reversioner  and  to 
take  maintenance  in  lieu  thereof  from  the  latter. 

The  nature  of  a  widow's  life  estate  under  Customary  law  considered 
and  compared    with  a  widow's    life  estate   under   Hindu  law 

-II.  Alienation. —  Custom — Alienation  by  proprietor — "  Necessity  " — "  An- 
tecedent just  debts  " — Sale  to  pay  off  previous  debts  due  to  vendee — Burden 
of  proof — Distinction  between  a  male  oivner  and  a  widow  in  p>ossess\on  as 
regards  necessity. — Though  there  is  some  similarity  between  the  tenures 
of  a  male  proprietor  and  a  widow  in  possession  in  that  both  are  liable 
to  be  controlled,  under  Customary  law,  in  their  powers  of  alienation 
by  the  next  agnatic  heirs,  the  analogy  cannot  be  carried  further,  and 
the  criteria  of  necessity  in  the  case  of  the  widow  do  not  apply  to  the 
male  proprietor  whose  antecedent  just  debts  are  a  sufficient  necessity  to 
justify  the  alienation  of  land  by  him. 

A  "  just  debt  "  of  a  male  proprietor  is  one  which  is  (1)  really  doe 
and  (2)  has  been  contracted  for  a  purpose  other  than  one  that  is  im- 
moral or  forbidden  by  law,  or  opposed  to  pnblic  policy,  and  (3)  can 
be  recovered  from  his  person  or  property  generally.  It  need  not  be 
one  incurred  for  necessity  such  as  would  be  binding  on  the  heirs  in 
any  case,  but  if  it  amounts,  on  the  face  of  it,  to  an  act  of  sheer  reck- 
lessness and  waste  it  cannot  be  treated  as  a  just  debt  even  though 
it  is  not  immoral  or  illegal,  or  opposed  to  public  policy.  A  "just 
debt "  is  none  the  less  so  merely  because  it  is  one  due  to  the 
same  person  to  whom  the  alienation  for  the  purpose  of  paying  off  the 
debt  is  made,  the  word  "  just  "  having  reference  to  the  nature  of  the 
debt  and  not  to  the  person  by  whom  the  money  has  been  advanced. 
The  only  difference  in  the  relative  position  of  creditors  of  the  two 
classes  is  that  the  person  with  whom  the  original  dealings  took  place 
is  ordinarily  fixed  with  knowledge  of  the  character  of  the  debts,  and 
if  he  has  knowingly  advanced  money  for  an  immoral  or  an  illegal 
purpose,  or  one  opposed  to  public  policy,  or  for  acts  of  wilful  and 
wanton  waste  and  reckless  extravagance  or  for  ruining  the  estate  for 
the  reversioners,  the  debt  due  to  him  cannot  be  called  a  just  debt 
of  the  owner  so  as  to  bind  the  reversioners  if  the  land  is  alienated  to 
him  in  order  to  satisfy  the  said  debt.  An  outsider,  on  the  other  hand 
is  protected  if  he  acts  in  good  faith  when  accepting  a  transfer  of  the 
land  for  payment  of  the  owner's  antecedent  liabilities, 
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A  debt,  incurred  without,  valid  necessity  and  which  would  not  have 
justified  a  transfer  of  ancestral  land  does  not  become  "a  jnRt  antece- 
dent debt "  merely  by  its  colorable  inclusion  in  a  subsequent  trans- 
action ...  ...  ...  ...  ...  ...         ...  ...  tM 

Custom — It.  Alienation. — Custom — Alienation  by  «o»  le<s  prop* ietor —  "  ftetesntij  " — 
"  Antecedent  just  debt"  — Hindu  ami  Gnstmnary  la>v. — The  principle 
applied  to  antecedent  debts  as  constituting  necessity  for  a  sale  under 
Hindu  law,  tiz.,  that  the  purchaser  when  he  i*-  himself  the  antecedent 
creditor  must  prove  more  than  would  be  required  from  one  whose  pur- 
chase money  was  to  be  devoted  to  debts  due  to  others,  is  applicable  to 
suit  by  collaterals  under  Punjab  Customary  Law  to  content  alienations 
by  childless  proprietors.  A  debt,  therefore,  which  is  not  for  necessity 
and  cannot,  bind  the  estate  in  the  hands  of  the  reversioners,  does  not 
become  one  for  necessity  and  binding  because  a  fresh  document  is  sub- 
stituted for  the  original  document  in  respect  of  it 
}j         Jy  „  Custom  -  Alienation  by    widxv — Subsequent  surrender  of 

her  life  estate  by  widow  in  favour  of  reversioners  — Hi  jht  of  reversioner  to 
ou*t  alienee  — Suvcessi'tn  if  daughter's  son — Irikha  hr  hmans  of  Jhang 
District — Limitation  Act,  1877,  2nd  schedule,  Article  14>l.—  Held,  that  a 
transterree  from  a  widow,  who  would  ordinal ily  ret?*in  possession  till 
the  death  of  the  widow,  cannot  be  ousted  before  her  death  by  a  rever- 
sioner in  whose  favonr  she  has  surrendered  her  life  estate,  and  that, 
therefore,  the  reversioner's  cause  of  aotion  for  a  suit  for  possession 
does  not  arise  until  the  death  of  the  widow. 

Found,  further,  that  the  parties,  who  were  Trikha  Brahmans  of  the 
Jhang  District,  were  governed  by  custom  and  nob  by  Hindu  law,  and 
that  among  them  a  daughter  or  a  daughter's  son  was  not  entitled  to 
succeed  in  the  presence  of  the  first  cousin  once  removed  of  the  deceased 
sonless  proprietor  ... 
•    yy  „  Custom—  Aliens > ion    by    male    proprietor  — " Antecedent 

ju*t  debts. — He  Id,  that  as  regards  antecedent  just  debts  constituting 
necessity  for  an  alienation  of  ancestral  land  by  a  male  proprietor,  a 
clear  distinction,  in  respect  at  all  events  of  the  strictness  of  proof  re- 
quired, is  to  be  drawn  between  oases  where  the  antecedent  debts  were 
due  to  the  alienee  himself,  and  cases  where  they  were  due  to  third  per- 
sons, the  alienee  having  stepped  in  and  paid  them  off.  In  the  former 
class  of  cases  it  is  neeessary  to  prove  the  actual  receipt  of  considera- 
tion in  respect  of  each  item  of  the  former  debts,  and  that  they  were  in- 
curred for  necessary  purposes 

„  Custom — Sale  by  non-proprietor  of  residential  site  in  abadi 

— Purchase  of  plot  of  land  to  make  a  tank,  effect  «/,  as  regards  status  of 
non-iroprieior— Suit  by  some  only  of  proprietary  body  —  Manza  Motor , 
Guijn*  Khan. —  h'owd,  that  defendants  upon  whom  the  onus  rested, 
had  failed  to  prove  a  special  custom  whereby  a  non-proprietor  in 
mauza  Mator,  Gujjar  Khan,  is  competent  to  sell  his  residential  site  in 
the  ahadi  without  the  permission  of  the  proprietary  body,  and  that  it 
is  immaterial  whether  the  sale  be  in  favour  of  one  of  the  latter  body 
or  not. 

Held)  that  tkf  more  purchase  by  a  non-proprietor  jointly  with  others 
of  a  plot  of  laucl  to  make  a  tank  cannot  alter  his  status  so  as  to  make 
him  a  member  of  the  proprietary  body. 
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Held,  farther,  that  plaintiffs,  who  were  some  only  of  the  proprietors, 
were  entitled  to  sue  on  behalf  of  the  whole  body  ...         48 

Custom — If.  Alienation. — Custom  —  Alienation  by  sonl°ss  proprietor  — Gift  of -land 
and  right*  of  occupancy  in  favour  of  daughter—  Arains  0/mauza  Gujarwal, 
Ludhiana  tahsil  ant  district. —  Found,  that  by  custom  among  Arains  of 
the  Ludhiana  tahsil  and  district  a  sonless  proprietor  is  not  competent 
to  gift  his  land  in  favonr  of  his  daughter  in  the  presence  of  near  col- 
laterals, and,  held,  following  No.  89,  Pw-jab  Record,  1898,  that  in 
the  absence  of  any  proof  to  the  contrary,  the  custom  foand  to 
exist  in  respect  of  the  land  was  equally  applicable  as  regards  a  gift 
of  rights  of  occupancy  in  favour  of  the  same  donee       ...  ...  ...         49 

„  „  „  Custom — Alienation — Sale  by  childless  proprietor — Awans 
of  Mianwili  tahsil,  Hannu  District.-  bound,  that  by  custom  among 
Awans  of  the  Mianwali  tnhsil  of  the  Bannu  District,  a  childless  pro- 
prietor has  an  unrestricted  power  of  disposing  by  sale  of  his  ances- 
tral land        ...  ...  ...         ...         ...         ...         ,..         53 

„         „  „  Power  of  female  heir  to  alienite— Mortgage  on  immovable 

property,  tub-mortgage  <f  "  immovable  property ."  —  Held,  that  a  mortgage 
debt  as  long  as  it  is  charged  on  immovable  property  is  itself  "  immov- 
able property." 

Held,  further,  that  under  Customary  law  no  less  than  under  Hindu 
law  a  female  has  merely  a  limited  ri^ht  of  alienation  in  respect  of 
inherited  property  whether  movable  or  immovable       ...         ...         ...         5$ 

.,  Unequal  distrib'dion   by  father  among    som—Alpials  of 

Rawalpindi  District  — Found,  after  a  remand  for  further  inquiry  that 
among  Alpials  of  the  Rawalpindi  District,  a  father  is  entitled 
by  custom  to  distribute  his  estate  atit-qnallv  among  his  sons,  provided 
that  the  preference  shown  must  not  be  such  as  to  practically  disin- 
herit the  other  sous  ...  ...  ...  c± 

„         „  „  Power  of  daughter  who  has  succeeded  to  alienate  in  presence 

of  her  s'ster's  sons  Respective,  rights  of  husband1  s  brother  and  sister's  sons 
— Sarsut  B  ahm  >ns  owning  land  in  Tarn  Varan  tahsil,  Amrihar  District— 
Succession. — In  a  case  in  which  the  parties  were  Sarsut  Brahmans 
owning  land  in  Tain  Taran  tahsil  Amritsar  District,  found,  after  s 
remand  for  further  inquiry,  (t)  that  a  daughter  who  has  succeeded 
in  the  absence  of  male  lineal  descendants,  to  her  father's  property 
is  not  competent,  bv  custom  to  alienate  the  said  property  in  favour  of 
her  deceased  husband's  brother  in  the  presence  of  her  sister's  sons  • 
and  (it)  that  by  custom  the  sister's  sons  are  entitled  to  succeed 
to  such  daughter  in  preference  to  the  brother  of  her  deceased 
husband  ...  ...  ...  ...  ...         .  k         ... 


Custom — If  I.  Inheritance.  -Sucres<ion  of  daughters  son — Trikha    Brahmans  of 
Jhang  Disttict. — See  Cu  torn, —  //.  Attenati»nt  So.  5. 

,,         »,  „         „         Custom— Succession— Respective  rights    of   husband's 

draiher  and  sister's  son. —  Sarsut  Urahmm*  owning  land  in   Tarn    Taran 
fcahsU,  Anxritsar  District. — See  Custom— 1 1.  Alienation,  No.  12, 
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The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record,' 


Cuttom — 111.  Inheritance. — Custom— Inheritance — Pagvand  or  Chundavand — 
Kataria  Juts  <  f  raauza  Mokhra,  Rohtak  fcahsil  —  Suit  for  declaration  of 
right  to  half  share  of  joint  undivided  holding— Suit  by  co-shwer —  A0 
claim  for  partition — Punjab  Land  Revenue  Act,  1887,  Section  158-  Pro- 
cedure  — Adverse  possession  by  co-sharer — Entries  in  revenue  papers. — In 
a  case  the  parties  to  which  were  Kataria  Jats  of  m<iuza  Mokhra  in  the 
tahsil  and  district  of  Rohtak,  found,  that  plaintiffs  had  failed  to  prove 
that  the  custom  of  chundavand  succession  prevails  universally  among 
the  Kataria  got  of  Jats  of  Rohtak  generally  or  in  the  family  to  -which 
the  patries  belonged. 

In  the  present  case  it  appeared  that  on  the  death  of  one  R.  S.,  the 
common  ancestor  of  the  parties,  in  L870,  his  land  was  entered  as  the 
property  of  his  four  sons  in  equal  shares  of  one-fourth  each,  the  same 
entry  being  repeated  in  the  settlement  papers  of  1879,  and  that  sub- 
sequently, on  deaths  of  the  various  sons  of  R.  S.,  entries  m  respect  of 
each  of  such  son's  shares  were  made  in  the  names  of  the  respective 
sons  of  the  latter.  All  these  entries  were  in  accordance  with  the  pag- 
rand  principle,  and  were  not  contested  until  the  present  suit  was  filed 
by  plaintiffs.  It  further  appeared  that  plaintiffs  had  originally  ap- 
plied to  the  Revenue  authorities  for  partition  of  their  share  in  the 
holding  which  was  joint  and  undivided,  claiming  one-half  of  the  en- 
tire estate  on  the  allegation  that  their  family  was  governed  by  the 
chundavand  rule.  Partition  having  been  refused  by  the  said  authori- 
ties on  the  ground  that  the  partition  sought  was  not  in  accordance 
with  the  shares  entered  in  the  Revenue  records,  and  plaintiffs  having 
been  referred  to  a  civil  suit  to  establish  their  right  to  one-half  instead 
of  one-fourth  the  property,  the  present  suit  was  filed  to  obtain  a  de- 
claration that  plaintiffs  were  entitled  to  one-half  the  holding  on  the 
chundavand  rule.  In  appeal  it  was  contended  on  behalf  of  defendants 
(by  way  of  preliminary  objections)  that  no  declaratory  decree  should 
be  granted  in  this  case  because  plaintiffs  could  sue  for  further  relief, 
t.  e.,  partition  under  Section  265  of  the  Civil  Procedure  Code,  and 
that  the  claim  was  barred  by  limitation  as  defendants  had  been  in 
adverse  possession  for  more  than  twelve  years. 

Held,  that  the  procedure  that  had  been  adopted  by  plaintiffs  in  this 
case  was  in  accordance  with  law,  and  that  inasmuch  as  a  claim  for 
partition  of  a  revenue-paying  estate  cannot,  under  Section  158  of  the 
Punjab  Land  Revenue  Act,  1887,  be  entertained  in  a  Civil  Court, 
there  was  no  further  relief  which  plaintiffs  could  have  sought  in  the 
causes  of  action  disclosed  in  the  plaint,  which  is  the  kind  of  further 
relief  contemplated  in  Section  42  of  the  Specific  Relief  Act,  1877. 

I.  L.  R.,  XI  Mad.,  116,  and  /.  L.  B.,  X  All,  5,  referred  to. 

Held,  further,  on  the  facts  of  the  case,  that  no  adverse  possession 
on  the  part  of  defendants  was  proved  as  against  plaintiffs,  who  had 
always  been  in  joint  possession  with  defendant  of  a  common  holding, 
the  profits  and  produce  of  which  had  been  jointly  collected  and  distri- 
buted among  the  sharers  according  to  their  shares. 

To  establish  a  title  by  adverse  possession  over  a  share  of  joint 
property,  jointly  held  if  a  title  can  be  so  established  at  all,  the  title 
must  be  asserted  adversely  in  the  clearest  and  most  unequivocal  and 
unmistakable  manner „,         ...        'i„- 
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No. 
Custom — 777.  Inheritance.— Custom — Collateral  succession — Wlwle  and  half  bl>od 
•—Tower  to  transfer  by  will-  Riwaj-i-ara— "  Sons  by  w-nian  of  ^  inferior 
tribe" — Bilochi  woman — Awans  of  Talagang  tahsil,  Jhelum  District. — 
Found,  that  among  Awans  of  the  J helnra  District  the  tribal  rule  of 
succession  is  that  of  pagvand,  and  that  defendant,  npon  whom  the 
burden  of  proof  rested,  had  failed  to  prove  a  special  family  custom  of 
chundavand  at  variance  therewith. 

The  chundavand  and  pagvand  rules  of  succession  are  not  on  an 
equality,  and  it  is  for  the  party  alleging  the  applicability  of  such  a 
custom  as  that  of  chundavand  to  establish  it  clearly. 

Held,  on  the  facts  of  the  case,  that  defendants,  who  were  the 
descendants  by  one  wife,  had  failed  to  prove  that  on  the  death  of 
their  father  they  had  formed  themselves  into  a  separate  family  so  as 
to  exclude  from  collateral  saccession  the  other  branches  of  the  family. 

The  Riicaj-i-am  contained  a  clause  to  the  effect  that  sons  by  a 
woman  of  an  inferior  tribe  do  not  take  a  fall  share  of  an  inheritance, 
but  are  merely  allowed  some  land  by  way  of  maintenance.  It 
appeared  that  certain  of  the  plaintiffs  were  descendants  of  N.  K.,  the 
common  ancestor  of  the  parties,  by  a  Bilochi  woman,  and  that  on  the 
distribution  of  N.  K.'s  estate  these  plaintiffs,  who  were  then  minors, 
received  only  one  share  between  them  instead  of  two. 

Held,  that  (even  if  effect  were  to  be  given  to  the  provision  in  the 
Riwaj~i-am)  it  had  not  been  proved  that  the  mother  of  these  plaintiffs 
was  a  woman  of  "  an  inferior  tribe,  "  and  it  was  probably  because  these 
plaintiffs  were  not  then  in  a  position  to  assert  their  rights  that  they 
had  been  put  off  with  less  than  their  rightful  share  on  the  original 
distribution. 

Sembte :  Among  Awans  of  the  Talagang  tahsil  of  the  Jhelum 
District,  the  power  to  transfer  ancestral  property  by  will  does  not 
exist 22 

„         ,,  ,,  Custom — Marriage — Inheritance — Sons  by    a    Khatrani 

widow  who  lived  with  a  Khatri  as  his  dharel — Invalid  rus'nm  — Khatris 
of  qasba  Majitha,  Amritsar  District. — Hell,  that  the  offspring  of  a 
union  between  a  Khatri  and  a  Khatrani  widow,  where  there  had 
been  no  marriage,  bat  the  latter  lived  with  the  former  as  his  dharel, 
were  illegitimate. 

Held,  also,  that  no  amount  of  recognition  could  alter  the  character 
of  the  anion,  or  give  a  higher  status  to  the  offspring  than  that  of 
illegitimate  children. 

Held,  farther,  that  a  custom  entitling:  such  children  to  succeed  to 
their  natural  father's  property  after  the  death  of  his  lawful  widow 
and  to  the  exclusion  of  his  brother's  sons  would  be  invalid,  as  con- 
founding concubinage  with  the  trae  marriage  relation,  and  conferring 
on  illegitimate  offspring:  the  status  and  rights  of  ligitimate  children.  52 

„         „  „  Custom— Inherit  i  nee — Widow -Life    estate     or    m*in~ 

tenmce.—  Found,  that  defendants,  upon  whom  the  onus  rested,  had 
failed  to  prove  a  special  custom  whereby  the  karewa  widow  of  a 
sonless  proprietor  coald  be  compelled  to  accept  a  fixed  maintenance 
instead  of  succeeding  to  the  family  holding  for  life      ...        ......        54 
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Custom  -  111.  Inheritance. — Succession  '-Unmarried  daughters  rf  smless  proprietor 
-  Life  estate  or  maintenance — Khots  of  M.  Udharwal,  tahsil  Chahwal, 
Jhelum  District. — Found,  after  remand  for  farther  inquiry,  that  by 
custom  among  Khots  (Kahuts)  of  the  village  of  Udharwal,  tahsil 
Chakwal  in  the  Jhelam  District,  unmarried  brotherless  daughters  are 
entitled  to  possession  of  tho  lands  of  their  father  for  life,  or  so  long 
as  they  remain  unmarried  ...         ...         ..  ...         ...         56 

Custom — IV.  Marriage,— See  Custom— III.   Inheritance,  No,  5. 

Custom— V.  Pre-emption.— See  Pre-emption. 

D. 

Declaratory  Decree. — Deed  of  grant,  construction  of — Adblapi  tenure — Declaratory 
decree— Specific  Belief  Act,  1877,  Section  42.— According  to  the  terms 
of  certain  deeds  of  grant,  executed  more  than  forty  years  before  suit 
by  the  father  of  defendant  in  favour  of  plaintiffs'  ancestors,  portions 
of  a  large  tract  of  waste  land  were  conveyed  to  the  grantees  on  con- 
dition of  their  breaking  up  the  waste,  bringing  it  under  cultivation 
and  constructing  embankments  for  storage  of  water,  it  being  provided 
that  on  fulfilment  of  these  conditions  one-half  of  the  area  in  each  case 
was  to  become  the  property  of  the  grantees.  In  the  Revenue  papers 
the  latter  were  in  each  instance  shown  as  proprietors,  half-and-half, 
of  the  land.  Plaintiffs,  descendants  of  the  original  grantee,  sued  for 
declaratory  decrees  on  the  allegations  that  they  were  respectively  full 
proprietors  of  the  lands  shown  as  their  properties  in  the  Revenue 
papers,  but  that  they  had  hitherto  paid  to  the  defendant  mahsul  or 
bataiin  respect  thereof,  and  that  these  payments  were  purely  volun- 
tary and  were  made  simply  because  the  defendant  was  their  heredi- 
tary chief.  It  appeared  that  by  arrangement  between  the  parties, 
the  defendant  paid  the  Government  demand  in  respect  of  the  lands  in 
cash  and  realized  from  plaintiffs  in  kind.  The  declarations  prayed 
for  were  to  the  effect  that  plaintiffs  were  not  bound  to  make  such  pay- 
ments in  future. 

Held,  that  according  to  the  terms  of  the  deeds  of  grant  and  the 
entries  in  the  Revenue  papers,  plaintiffs  were  adhlapidars  and  full 
proprietors  of  the  lands  concerned. 

Held,  further,  that  as  plaintiffs  were  full  proprietors  of  the  said 
lands,  the  arrangement  whereby  thoy  allowed  the  defendant  to  come 
between  them  and  Government,  realizing  from  them  in  kind  and  pay- 
ing the  Government  demand  in  cash,  was  a  purely  voluntary  one, 
terminable  by  plaintiffs  at  their  pleasure. 

Held,  finally,  that  as  plaintiffs'  liability  to  pay  mahsul  or  bntai  was 
in  dispute,  and  as  defendant  alleged  his  right  to  levy  it  and  to  continue 
the  existing  practice,  defendant  was  "  interested  to  deny  "  plaintiffs' 
light  to  terminate  these  payments,  and  that  as  circumstances  prior 
to  the  institution  of  tho  suit  clearly  proved  defendant's  intention  to 
enforce  his  claim  to  them  by  some  means  or  other,  plaintiffs  were  en- 
titled to  sue  for  declarations  under  Section  42  of  the  Specific  Relief 
Act,  1877      ,.         ...        27 
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No. 


The  references  arc  to  the  Nos.  given  to  the  cases  in  the  "  Record." 

Decree. — See  Declaratory  Decree — Execution  of  Decree — Plaint. 

"  Dharel  "  wife. — See  Custom  —111.     Inheritance,  No.  5. 

Dismissal  of  suit. — (a)  Pending  reference  to  arbitration — See  Arbitration,  No.  !.• 

;J         .,  (b)  Order    dismissing    suit — Subsequent    suit    between    same 

parties — Res  judicata. — See  Civil  Procedure  Code,  1SS2,  Sections  157, 158. 

Divisional  Court,  Certificate  granted  by. — Power  of  Chief  Court  to  reject  on  ground 
that  no  question  of  Law  was  involved-Sec  P  mi  jab  Coxirts  Act,  1884,  Sec- 
tion 40,  #o.  2. 

Document,  Construction  o/.—See  Construction. 

E. 

Easement. — Suit  alleged  to  be  based  on  easement  and  decreed  on  custom — Inconsis- 
tent rights— Right  to  stack  grain  in  front  of  shop — Validity  of  custom. — 
See  Custom,  No.  2. 

j,  Limitation — Adverse  user  of  land  for   more    than   twelve  years. — Jleld, 

that  the  nser  by  plaintiffs  of  a  certain  ladder,  one  end  of  which  rested 
on  defendant's  land,  and  of  a  platform  -which  projected  over  the  said 
land,  even  if  such  user  were  adverse  and  had  extended  over  a  period 
of  twelve  but  less  than  twenty  years,  neither  extinguished  the  right  of 
defendant  in  the  said  land  nor  gave  plaintiffs  a  right  of  easement  in 
respect  thereof. 

I.  L.  R.,  III  Bom.,  174,  not  followed. 

On  tho  evidence,  fo und,  that  plaintiffs  had  failed  to  establish  adverse 
possession      ,,,        ...         ...        ...         ...         ...        ...         ...        ...        08 

Ejectment. — Right  of  proprietors  of  site  to  eject  non-proprietor  from  house  built  by 
the  latter, — See  Custom,  No.  5. 

Endowment — Suit  by  person  interested  in  endowed  properly  for  dispossession  of 
assign  of  last  manager.— See  Limitation  Act,  1877,  2nd  Schedule, 
Article  120. 

Estoppel.— See  Arbitration,  No.  2— Civil  Procedure  Code,  1882,  Section  4G2. 

Evidence. — Evidence  of  pre-emption. — See  Pre-emption,  No.  7. 

Evidence  Act,  1872,  Section  34.-— Account  boohs,  relevancy  o/.— See  Hindu  Law, 
Joint  Family. 

„        ,,        „        Sections  92,  99. — Pre-emption — Mortgage  or  sale—Colorable 
transaction. — See  Preemption,  No.  3. 

Execution  of  Decree. — Application  for  attachment  and  sale  of  pn pert  y—Suh sequent 
application  for  arrest  of  judgment-debtor— Form  of  appliratwn — Property 
duly  attached  and  deposited  with  care-laker— Disappearance  of  attfCned 
properly— Right  of  decree-holder  to  proceed  against  person  of  judgment" 
debtor. — Sec  Civil  Procedure  Cod«,  1882,  Section  235. 

„        „         „  Sale  -in  execution  of  decree   in  favour   of  dtdec-holder — 

Objections  to  confirmation  of  sale—u  Substantial  injx  ry."— See  Civil 
Procedure  Code,  1882,  Section  oil* 
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p. 

Foreclosure. — See  Mortgage. 

Foreigfi  Judgment. — See  Civil  Procedure  Code,  1882,  Section  14. 

Forest  Act,  1878. — India  Forest  Act,  1878,  Sections  2, 67—  Contract  made  by  Military 
Officer  invested  with  certain  powers  as  Forest  Officer — Unauthorized 
contract — Principal  and  agent — Contract  Act,  1872,  Section  237 — Con- 
tinuing br  each  <>f  contract — Limitation  Act,  1877,  Section  23  and  2nd 
Hch-dule,  Article  115. — A  certain  forest  reserve  containing  valuable 
forest  produce  was  made  over  temporarily  by  Government  to  a  cavalry 
regiment  for  the  purposes  of  supplying  the  regiment  with  grass,  and 
the  officer  commanding  the  regiment  was,  by  two  notifications  issued 
by  Government,  appointed  to  be  a  forest  officer  for  the  purpose  of 
holding  charge  of  the  area  in  question  and  was  given  powers  under 
Section  67  of  the  Forest  Act  in  respect  of  such  area.  Thereupon  the 
officer  commanding,  under  the  impression  that  he  had  been  given 
unlimited  powers  of  dealing  with  all  the  produce  of  the  reserve, 
entered  into  a  contract  with  plaintiff  whereby  the  latter,  in  return  for 
a  consideration  which  the  Court  held  to  be  quite  inadequate,  was 
given  the  power  of  cutting  down,  removing  and  disposing  of  for  his 
own  benefit  practically  the  whole  of  the  forest  produce.  The  term  of 
the  contract  was  for  the  year  ending  31st  December  1890,  but  the 
operations  of  the  plaintiff  under  the  contract  was  brought  to  an  end 
by  an  order  of  the  General  Officer  Commanding,  dated  the  23rd  April 
1890,  which  was  communicated  to  plaintiff  on  the  24th  or  25th  idem. 
On  the  2nd  January  1894  (the  1st  January  being  a  dies  wn)  plaintiff 
sued  the  Secretary  of  Sate  for  India  in  Council  for  damages  for  breach 
of  contract.  For  the  defendant  it  was  pleaded  that  the  suit  was 
barred  by  limitation  ;  that  the  contract  was  ultra  vires  the  authority 
of  the  officer  commanding  the  regiment ;  that  it  had  never  been  rati- 
fied by  defendant,  and  that  the  latter  was  in  no  way  bound  by  it.  For 
plaintiff  it  was  contended  that  the  suit  was  within  time,  and  that  the 
officer  commanding  had  authority  to  make  the  contract  either  under 
the  general  notification  of  the  Local  Government  (No.  400  P.,  dated 
6th  November  1878)  or  under  the  special  notification  referring  to  this 
particular  reserve  and  constituting  the  officer  commanding  a  forest 
officer  in  respect  thereof.  It  was  also  urged  that  even  if  the  contract 
was  unauthorized,  the  Secretary  of  State  was  bound  by  the  obligation 
with  reference  to  Section  237  of  the  Contract  Act,  and  was  estopped 
from  denying  the  authority  of  the  officer  commanding  whom  defendant 
had  held  out  as  having  authority. 

Held,  that,  assuming  there  was  a  valid  and  binding  contract 
between  the  parties  under  which  plaintiff  had  the  right  to  remove  the 
foiest  produce  to  the  end  of  1890,  it  was  .not  within  the  power  of 
defendant  arbitrarily  to  terminate  the  contract  before  the  period  agreed 
upon  had  expired,  and  consequently  the  relation  between  the  parties 
would  continue  in  spite  of  defendant  preventing  plaintiff  from  carrying 
out  his  part  of  it,  and  the  breach  would  continue  so  long  as  defendant 
prevented  plaintiff  up  to  the  expiry  of  the  period  fixed. 

H*>ld,  therefore,  that  though  a  cause  of  action  arose  in  favour  of 
plaintiff  when  his  operations  were  stopped  in  April  1890  and  he  could 
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have  sued  at  once  on  that,  plaintiff  had  a  farther  cause  of  action  in 
respect  of  loss  sustained  subsequently  to  that  and  up  to  the  end  of  the 
period  of  contract,  and  that  consequently  plaintiff's  suit,  which  was  insti- 
tuted within  three  years  of  the  31st  December  1890,  was  within  time. 

But  held,  that  defendant  was  in  no  way  bound  by  the  contract  in  ques- 
tion. Punjab  Government  Notification  No.  400  F.,  dated  6th  November 
1878,  by  which  power  to  contract  within  certain  pecuniary  limits  are 
conferred  on  different  grades  of  forest  officers  is  not  applicable  to  the 
case  of  an  officer  of  another  Department  who  has*  been  appointed  a 
forest  officer  for  the  purpose  of  looking  after  some  petty  area,  and  the 
special  notifications  under  which  the  officer  commanding  was  appointed 
to  be  a  forest  officer  were  intended  merely  to  invest  that  officer 
with  certain  powers  under  Section  67  of  the  Forest  Act. 

Held,  therefore,  that  the  notifications  referred  to  did  not  in  any 
way  affect  the  decision  of  the  case,  which  must  turn  on  the  power 
of  the  officer  commanding  the  regiment  to  bind  the  defendant  in 
virtue  of  the  former's  position,  as  such  commanding  officer  and  the 
position  which  he  held,  because  the  reserve  had  been  made  over  to 
his  charge  for  the  purpose  of  being  used  as  a  source  of  grass-supply 
to  the  regiment. 

Held,  upon  a  consideration  of  the  special  circumstances  of  the  transac- 
tion in  question  that  the  officer  commanding  the  regiment,  whatever 
his  powers  of  contracting  in  respect  of  the  area  might  be,  had  no  power 
Or  authority  to  enter  into  this  particular  contract,  regard  being  had  to 
its  nature  and  that  defendant  by  merely  making  the  area  over  to  that 
officer's  regiment  for  the  purpose  of  supplying  it  with  grass,  had  not 
in  any  way  held  out  the  officer  commanding  as  having  authority  to 
enter  into  a  contract  of  this  kind. 

Held,  further,  that  the  evidence,  oral  and  documentary,  did  not  show 
that  there  had  been  any  subsequent  ratification  of  the  contract  by  the 
defendant  *     .„ 

Forfeiture  of  widow's  estate  by  reason  of  unchastity.  —See  Custom,  No.  4. 

Fraud. — See  JPre-empliont  Nos.  3,  5—  Voluntary  Conveyance- 

g. 

Grant,  Deed  of— Construction, — See  Construction,  No.  5. 

H 

Hindu  Law — Joint  Family, — Joint  Hindu  family— Burden  of  proving  separation- 
Power  of  one  member  of  family  to  bind  the  others — Contract  Act,  1872, 
Section  251 — Limitation  Act,  1877,  Section  21 — "Only,"  meaning  of — 
Amount-books,  relevancy  nf — Evidence  Act;  1872,  Section  34, — In  tho 
Punjab  as  elsewhere  the  normal  state  of  a  Hindu  family  is  joint,  and 
the  burden  of  proving  a  separation  between  tho  members  of  such  a 
family  rests  upon  the  party  who  so  alleges. 

Where  one  member  of  a  joint  family,  carrying  on  a  trading  business, 
struck  a  balance  relating  to  the  concerns  of  the  partnership,  hell,  that 
whether  or  not  such  member  was  the  manager  of  the  business,  he 
was  a  partner  therein,  and  his  act,  being  one  usually  done  in  carrying 
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on  the  business  of  the  partnership,  and  having  been  done  while  the  part- 
nership subsisted,  bound  the  other  members  of  the  family  to  the 
same  extent  as  if  ho  were  their  agent  duly  appointed  for  that 
purpose  (Contract  Act,  1872,  Section  251). 

Held,  also,  that  the  meaning  of  the  word  "  only  "  in  Section  21  of  the 
Limitation  Act,  1877,  is  that  the  partner  signing  the  acknowledg- 
ment must  also  be  shown  to  have  had  the  express  or  implied  authority 
of  the  other  partners  to  do  so,  and  that  in  a  going  mercantile  concern 
such  authority  is  to  be  presumed  as  an  ordinary  rule. 

Held,  further,  that  under  Section  34  of  the  Evidence  Act,  1S72,  it 
is  not  a  condition  precedent  to  accepting  entries  in  account-books  as 
relevant  that  it  should  be  proved  how  the  accounts  came  to  bo 
written,  and  that  they  were  regularly  kept  in  the  course  of  business 
though  it  is  necessary  that  there  should  be  other  evidence  in  support 
of  the  liability  sought  to  be  established  thereby. 

Where,  therefore,  the  gomashta  who  kept  the  books  and  a  member 
of  the  firm  were  examined  as  witnesses  and  testified  that  the  books 
were  regularly  kept,  Held,  that  their  evidence,  though  given  by  them 
as  witnesses  for  the  defence  was,  in  the  absence  of  any  evidence  to  the 
contrary, sufficient  corroboration  of  the  accounts  as  a  whole    ...         ... 

Hindu  Law — Joint  Family — Property  acquired  by  members  of  a  joint  family  by 
their  joint  labour — Father  and  son —  Widow  of  son.—  Where  a  father  and 
his  son,  Hindus,  governed  by  Hindu  law,  worked  in  the  same  shop 
as  goldsmiths,  though  in  different  branches  of  the  same  trade,  and  no 
partition  had  been  effected  between  them,  Held,  that  the  survivor 
of  them  was  entitled  to  the  joint  property,  the  widow  of  the  deceased 
member  of  the  joint   family   being  entitled  only  to  maintenance  ... 

„         „       Succession  of  idiot. — See  Succession. 

Uouse}  Suit  for  possession  of — See  Suits  Valuation  Act,  1887 

Husband  and  Wife. — Muhammadan  Law—  Wife's  aposlacy — Dissolution  of  marri- 
age.— See  Muhammadan  Laic — Marriage. 

„         „      Power  of  wife  to  pledge  husband's  credit — European   Chris- 
tians,— See  Principal  and  Agent,  No.  2. 

„        „       Gift  by  husband  to  wife — Gift  in   fraud  of  creditors.— Sec 
Voluntary  Conveyance. 

I. 

Idiot ,  Succession  of— Succession  of  widow— Right  of  stranger  in  possession  to^plead 
that  widow  was  disqualified  by  mental  defect  from  inheriting. — Sec  Succes- 
sion. 

Immovable  Properly. — Sub-mortgage  of  mortgage  on  immovable  property* — Sec 
Custom — II.  Alienation,  No.  10. 

Injunction  to  restrain  partition  proceedings  in  Revenue  Court. — Sec  Specific  Hclicf 
Act,  1877,  Section  56. 

Insolvency. — Discharge  of  insolvent—Suit  by  scheduled  creditor  for  amount  of  debt — 
Rcs-judicata — Petitioner,  when  applying  to  bo  declared  an  insolvent, 
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mentioned  respondent  as  one  of  his  creditors  stating  his  claim  at  Rs. 
300.  Respondent  thereupon  became  a  scheduled  creditor  and  the 
Court  afterwards  discharged  the  petitioner  part  of  whose  monthly  pay 
was  made  over  to  the  usual  official  for  ratable  distribution  among  the 
creditors.  The  respondent  ignoring  these  proceedings  sued  for  his 
debt  in  the  Small  Cause  Court  and  obtained  a  decree  for  the  full 
amount  and  interest  payable  by  monthly  instalments. 

Held,  that  the  respondent's  claim  had  become  res-judicata  by  the 
order  passed  by  the  .Judge  in  Insolvency  proceedings,  and  that  conso- 
qently  the  decree  of  the  Small  Cause  Court  must  be  set  a  side  ...  70 

Interest.— Mortgage  deed — Alleged  waiver  of  right  to  demand  interest — Stipulation 
that  on  breach  of  contract  interest  should  be  payable  from  date  of  execu- 
tion of  mortgage  deed — Penalty. — See  Waiver. 

Interlocutory  order — Civil  Procedure  Code,  18S2,  Sections  525 — 622  —  Interlocutory 
order — Revision — "Case"  meaning  oj . — See  Civil  Procedure  Code,  1882, 
Section  622,  No.  3. 

J. 

Joinder  of  Parties. —See  Succession  Certificate  Act,  1889,  Section  16. 
Joint    Family.  — See    Hindu    Law— Joint     Family. — Muhammad  an     Law — Joint 
Family. 

Judgment-debtor,  Incompetency  of— to  charge  land  farmed  cut  by  Collector. — See 
Civil  Procedure  Code,  1882,  Sections  320—326. 

Jurisdiction. — Power  of  Chief  Court  on  revision  to  consider  lower  Appellate  Court's 
findings  on  facts  relative  to  question  of  jurisdiction. —  Sea  Civil  Procedure 
Code,  1882,  Section  622,  No.  2. 

Jurisdiction  of  Civil  Court, — See  Mahant,  Appointment  of. 

L. 

Lehha  Mukhi  Mortgage.  — See  Mortgage,  No.  6. 

Limitation. — Res-judicata — Previous  suit  dismissed  as  barred  by  limitation  as  well 
as  en  the  merits, — See  Civil  Procedure  Code,  1882,  Section  13,  No.  3. 

„  Acquisition  of  easement  by  adverse  user  for  less   than   20   years. — See 

Easement,  No.  2. 

Limitation  Act,  1877,  Section  5.—- Sufficient  cause  for  not  filing  appeal  within  time 
—  Prosecution  of  application  for  leave  to  appeal  as  a  pauper.  — Held,  that 
the  prosecution  of  an  application  for  leave  to  appeal  as  a  pauper,  which 
was  rejected,  amounts  to  "  sufficient  cause,"  within  the  meaning  of 
Section  5  of  the  Limitation  Act,  1877,  for  not  presenting  a  regular 
appeal  within  time 4,7 

„       ,,         Section   10.— See    Limitation    Act,    1877,    2nd   Schedule 
Article  120,  No.  1. 

>  ,,       „         Section    21.— *'  Only"   meaning   of  — See   Hindu  Law- 

Joint  Family. 

j  „      „        Section  23,—  Continuing  breach   of   contract. — See  Forest 

Act.  1878,  ' 
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Limitation  Act,  1877,    2nd  Schedule,  Article  115. — Continuing  breach   of  contract. 
—See  Forest  Act,   1878. 

„  „       „         „         „  Article    120.  —  Suit  by  person   interested   in 

endowed  property  for  dispossession  of  an  assign  of  last  manager — Limita- 
tion Act,  1877,  Section  10,  and  2nd  Schedule,  Articles  J 20,  142,  144.— 
Held,  that  a  suit  for  dispossession  of  an  assign  of  a  third  person  in  fa- 
vour of  the  third  person  is  not  a  suit  for  possession  within  the  meaning 
of  Article  142  or  Article  144  of  the  Limitation  Act,  but  is  a  suit  for  the 
declaration  of  the  right  of  the  third  person,  and,  not  being  provided  for 
by  any  Article  of  the  Limitation  Act  other  than  Article  120,  is  governed 
by  that  Article,  and  that  the  applicability  of  Article  120  is  not  affected 
by  the  fact  that  the  plaintiff  is  interested  in  endowed  property  which 
is  the  subject  of  the  suit      ...         ...         ...         ...         ...         ...         .,, 

„  ,,       „         „         „         „         „         „       Suit  for  pre-emption  on  «aZe— 

Decree  for  possession — Subsequent  suit  by  rival  pre-emptor  against  original 
vendee  and  former  plaintiff. — Cause  of  action — Limitation.— On  the  29th 
June  1891  the  pa twari  recorded  in  his  register  an  oral  transfer  of  the 
property  in  dispute  by  the  owners  to  one  Wiru,  in  whose  favour  muta- 
tion was  effected  on  the  8th  February  1892.  On  the  23rd  Juno  1897, 
Ganga  Ram  sued  Wiru  for  possession  by  pre-emption  and  obtained  a 
decree  on  the  21st  August  1897.  On  the  2nd  November  1897,  Ganga 
Ram  obtained  possession  in  execution,  and  on  the  10th  December  1897 
he  was  sued  by  the  present  plaintiff  (Waryam)  for  possession  by  pre- 
emption. Wiru,  the  original  vendee,  being  impleaded  as  a  co- 
defendant. 

Held,  that  plaintiff's  cause  of  action  arose  on  the  date  of  the  sale 
to  Wirn,  viz.,  in  June  1891,  and  that  his  suit  instituted  in  December 
1897  was  barred  under  Article  120  of  the  2nd  Schedule  of  the 
Limitation  Act,  1877  

;,  „       „         „         „  Article  135. —  Mortcjngebyw ay  of  conditional 

sale — Foreclosure  proceedings  instituted  more  than  12  years  after  determina- 
tion of  mortgaaor's  right  to  possession — Suit  for  prssession — Limitation — 
Limitation  Act,  1877,  2nd  Schedule,  Artides  135,  144,  147,  Uegulation 
XVII of  1806. — Plaintiffs  sued  for  possession  of  certain  land  on  the 
allegation  that  defendant's  father  had  executed  a  mortgage  thereof  by 
way  of  conditional  sale  on  the  24th  March  1871,  the  condition  being  that 
if  not  redeemed  within  seven  years  the  land  was  to  become  the  mort- 
gagee's property  by  sale;  that  a  foreclosure  notice  was  issued  to  the 
defendants,  and  served  on  them  on  the  10th  April  1895  and  12th  May 
1895,  and  that  the  year  of  grace  had  expired  without  the  defendants 
paying  off  the  mortgage,  and  that  plaintiffs  had  consequently  become 
owners  of  the  mortgaged  property. 

Held,  that  the  suit  not  having  been  instituted  within  12  years  of 
the  date  fixed  in  the  mortgage  deed  for  repayment  of  the  mortgage 
money  was  barred  by  limitation  either  under  Article  135  or  Article 
144  of  the  Limitation  Act  ... 

„  „      „        „        „  Article  142, — See  Limitation  Act,  1877,  2nd 

Schedule,  Article  120,  No,  I. 


INDEX  TO  CIVIL  JUDGMENTS. 


The  references  arc  to  the  Nos.  given  to  the  canes  in  the  "  Record." 


No. 
Custom— II  J.  Inheritance— Custom— Collateral  succession—Whole  and  half  bhod 
—  Tower  to  transfer  by  will  -  Hivvaj-i-ara— "  Sons  by  w  man  of  •nferior 
tribe"— Bilochi  woman— Aicans  of  Talagany  tahsil,  Jheluvi  District.— 
Found,  that  among  Awans  of  the  J helnra  District  the  tribal  rule  of 
succession  is  that  of  pagvand,  and  that  defendant,  upon  whom  the 
burden  of  proof  rested,  had  failed  to  prove  a  special  family  custom  of 
chundavand  at  variance  therewith. 

The  chundavand  and  pagvand  rules  of  succession  are  not  on  an 
equality,  and  it  is  for  the  pnrty  alleging  the  applicability  of  such  a 
custom  as  that  of  chundavand  to  establish  it  clearly. 

Held,  on  the  facts  of  the  case,  that  defendants,  who  were  the 
descendants  by  one  wife,  had  failed  to  prove  that  on  the  death  of 
their  father  they  had  formed  themselves  into  a  separate  family  so  as 
to  exclude  from  collateral  succession  the  other  branches  of  the  family. 

The  Riicaj-i-am  contained  a  clause  to  the  effect  that  sons  by  a 
woman  of  an  inferior  tribe  do  not  take  a  fall  share  of  an  inheritance, 
but  are  merely  allowed  some  land  by  way  of  maintenance.  It 
appeared  that  certain  of  the  plaintiffs  were  descendants  of  N.  K.,  the 
common  ancestor  of  the  parties,  by  a  Bilochi  woman,  and  that  on  the 
distribution  of  N.  K.'s  estate  these  plaintiffs,  who  were  then  minors, 
received  only  one  share  between  them  instead  of  two. 

Held,  that  (even  if  effect  were  to  be  given  to  tlie  provision  in  the 
Riwaj-i-nm)  it  had  not  been  proved  that  the  mother  of  these  plaintiffs 
was  a  woman  of  "  an  inferior  tribe,  "  and  it  was  probably  because  these 
plaintiffs  were  not  then  in  a  position  to  assort  their  rights  that  they 
had  been  put  off  with  less  than  their  rightful  share  on  the  original 
distribution. 

Semble :  Among  Awans  of  the  Talagang  tahsil  of  the  Jhelum 
District,  the  power  to  transfer  ancestral  property  by  will  does  not 
exist  ...         ...         ...         ...         ...         ...         ...         ...         22 

,,  ,,  ,,  Custom— Mam'ane — Inheritance — Sons   by    a    Khatrani 

widoiv  ivho  lived  with  a  Khatri  as  liis   dharel —  Invalid  custom  —  Khatris 
of  qasba  Majitha,   Amritsar    JD'strict. — Hell,   that    the    offspring   of   a 
/  union  between   a  Khatri  and    a    Khatrani   widow,    where    there  had 

been  no  marriage,  bat  the  latter  lived  with  the  former  as    his    dharel. 
were  illegitimate. 

Held,  also,  that  no  amount  of  recognition  could  alter  the  character 
of  the  union,  or  give  a  higher  status  to  the  offspring  than  that  of 
illegitimate  children. 

Held,  further,  that  a  custom  entitling  such  children  to  succeed  to 
their  natural  father's  property  after  the  death  of  his  lawful  widow 
and  to  the  exclusion  of  his  brother's  sons  would  be  invalid,  as  con- 
founding concubinage  with  the  true  marriage  relation,  and  conferring 
on  illegitimate  offspring  the  status  and  rights  of  ligitimate  children.  ,52 

„  ,,  ,,  Custom — Inheritance — Widow  — Life  estate  or  mnn- 
tenance.—  Found,  that  defendants,  upon  whom  the  onus  rested,  had 
failed  to  prove  a  special  custom  whereby  the  kareica  widow  of  a 
sonless  proprietor  could  be  compelled  to  accept  a  fixed  maintenance 
instead  of  succeeding  to  the  family  holding  for  life      .,, 54 
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No. 

Custom-  III.  Inheritance. — Succession— Unmarried  daughten  of  snnless  proprietor 
-  Life  estate  or  maintenance — Khots  of  M.  Udharwal,  tahsil  Chakwal, 
Jhetum  District. — found,  after  remand  for  further  inquiry,  that  by 
custom  among  Khots  (Kahuts)  of  the  village  of  Udharwal,  tahsil 
Chakwal  in  the  Jhelnm  District,  unmarried  brotherless  daughters  are 
entitled  to  possession  of  tho  lands  of  their  father  for  life,  or  so  long 
as  they  remain  unmarried ..  ...         ...         ...         ...         56 

Custom — IV.  Marriage. — See  Custom—Ill.   Inheritance,  No,  5. 

Custom— V.  Pre-emption.— See  Pre-emption. 

D. 

Declaratory  Decree. — Deed  of  grant,  construction  of — Adblajri  tenure — Declaratory 
decree—  Specific  Belief  Act,  1877,  Section  42.— According  to  the  terms 
of  certain  deeds  of  grant,  execnted  more  than  forty  years  before  suit 
by  the  father  of  defendant  in  favour  of  plaintiffs'  ancestors,  portions 
of  a  large  tract  of  waste  land  were  conveyed  to  the  grantees  on  con- 
dition of  their  breaking  np  the  waste,  bringing  it  under  cultivation 
and  constructing  embankments  for  storage  of  water,  it  being  provided 
that  on  fulfilment  of  these  conditions  one-half  of  the  area  in  each  case 
was  to  become  the  property  of  the  grantees.  In  the  Revenue  papers 
the  latter  were  in  each  instance  shown  as  proprietors,  half-and-half, 
of  the  land.  Plaintiffs,  descendants  of  the  original  grantee,  sued  for 
declaratory  decrees  on  the  allegations  that  they  were  respectively  full 
proprietors  of  the  lands  shown  as  their  properties  in  the  Rcvenne 
papers,  but  that  they  had  hitherto  paid  to  the  defendant  malisul  or 
batai  in  respect  thereof,  and  that  these  payments  were  purely  volun- 
tary and  were  made  simply  because  the  defendant  was  their  heredi- 
tary chief.  It  appeared  that  by  arrangement  between  the  parties, 
the  defendant  paid  the  Government  demand  in  respect  of  the  lands  in 
cash  and  realized  from  plaintiffs  in  kind.  The  declarations  prayed 
for  were  to  the  effect  that  plaintiffs  were  not  bound  to  make  such  pay- 
ments in  future. 

Held,  that  according  to  the  terms  of  the  deeds  of  grant  and  the 
entries  in  the  Revenue  papers,  plaintiffs  were  adhlapidars  and  full 
proprietors  of  the  lands  concerned. 

Held,  further,  that  as  plaintiffs  were  full  proprietors  of  the  said 
lands,  the  arrangement  whereby  they  allowed  the  defendant  to  come 
between  them  and  Government,  realizing  from  them  in  kind  and  pay- 
ing tho  Government  demand  in  cash,  was  a  purely  voluntary  one, 
terminable  by  plaintiffs  at  their  pleasure. 

Held,  finally,  that  as  plaintiffs'  liability  to  pay  mahsul  or  batai  was 
in  dispute,  and  as  defendant  alleged  his  right  to  levy  it  and  to  continue 
the  existing  practice,  defendant  was  "  interested  to  deny  "  plaintiffs' 
right  to  terminate  these  payments,  and  thai  as  circumstances  prior 
to  the  institution  of  the  suit  clearly  proved  defendant's  intention  to 
enforce  his  claim  to  them  by  some  means  or  other,  plaintiffs  were  en- 
titled to  sue  for  declarations  under  Section  42  of  the  Specific  Relief 
Act,  1877      m        ...        ...        ...        ...        t        ...        ...        27 
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No. 


Decree. — Sec  Declaratory  Decree — Execution  of  Decree — Plaint. 

"  Dharel "  wife. — Seo  Custom  —III.     Tn7ieritance}  No.  o. 

Dismissal  of  suit. — (a)  Pending  reference  to  arbitration — See  Arbitration,  No.  1. 

,,         .,  (b)  Order    dismissing    suit — Subsequent    suit    hettceen    same 

parties — Res  judicata. — See  Civil  Procedure  Code,  1882,  Sectionslbl,  158. 

Divisional  Court,  Certificate  granted  by. — Dower  of  Chief  Court  to  reject  on  ground 
that  7io  question  of  Law  was  involved.See  Punjab  Courts  Act,  1884,  Sec- 
tion 40,  No.  2. 

Document,  Construction  of. — See  Construction. 

E. 

Easement.— Suit  alleged  to  be  based  on  easement  and  decreed  on  custom — Inconsis* 
tent  rights — Right  to  stack  grain  in  front  of  shop — Validity  of  custom. — 
See  Custom,  No.  2. 

,,  Limitation — Adverse  user  of  land  for   more   than  twelve  years. — Ileld, 

that  the  user  by  plaintiffs  of  a  certain  ladder,  one  end  of  which  rested 
on  defendant's  land,  and  of  a  platform  which  projected  over  the  said 
land,  even  if  such  user  were  adverse  and  had  extended  over  a  period 
of  twelve  but  less  than  twenty  years,  neither  extinguished  the  right  of 
defendant  in  the  said  land  nor  gave  plaintiffs  a  right  of  easement  in 
respect  thereof. 

I.  L.  B.,  Ill  Bom.,  174,  not  followed. 

On  the  evidence,  found,  that  plaintiffs  had  failed  to  establish  adverse 
possession      ... 68 

Ejectment. — Bight  of  proprietors  of  site  to  eject  non-proprietor  from  house  built  by 
the  latter, — See  Custom,  No.  o. 

Endowment — Suit  by  person  interested  in  endowed  properly  for  dispossession  of 
assign  of  last  manager, — See  Limitation  Act,  1877,  2nd  Schedule, 
Article  120. 

Estoppel. — Seo  Arbitration,  No.  2 — Civil  Procedure  Code,  1SS2,  Section  462. 

Evidence. — Evidence  of  pre-emption. — See  Pre-emption,  No.  7, 

Evidence  Act,  1872,  Section  34. — Account  boohs,  relevancy  of—  See  Hindu  Law, 
Joint  Family. 

j,  ,,  „  Sections  92,  99. — Pre-emption — Mortgage  or  sale — Colorable 
transaction. — See  Pre-emption,  No.  3. 

Execution  of  Decree. — Application  for  attachment  and  sale  of  property— Subsequent 
application  for  arrest  of  judgment-debtor — Form  of  application — Property 
duly  attached  and  deposited  with  care-taker — Disappearance  of  attacked 
property— Bight  of  decree-holder  to  proceed  against  person  of  judgment, 
debtor. — See  Civil  Procedure  Code,  1882,  Sectiu7i  2oo. 

„  „  „  Sale  in  execution  of  decree  in  favour  of  decee-holder — 
Objections  to  confirmation  of  sale—"  Substantial  inji  r#,"-~See  Civil 
Procedure  Code,  1882,  (section  311, 
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P. 

Foreclosure.— See  Mortgage. 

Foreign  Judgment. — See  Civil  Procedure  Code,  1882,  Section  14. 

Forest  Act,  1878. — India  Forest  Act,  1878,  Sections  2, 67—  Contract  made  by  Military 
Officer  invested  with  certain  powers  ns  Forest  Officer — Unauthorized 
contract — Principal  and  agent — Contract  Act,  1872,  Section  237 — Con- 
tinuing breach  of  contract — Limitation  Act,  1877,  Section  23  and  2nd 
Schedule,  Article  115. — A  certain  forest  reserve  containing  valuable 
forest  produce  was  made  over  temporarily  by  Government  to  a  cavalry 
regiment  for  tbe  purposes  of  supplying  the  regiment  with  grass,  and 
the  officer  commanding  the  regiment  was,  by  two  notifications  issued 
by  Government,  appointed  to  be  a  forest  officer  for  the  purpose  of 
holding  charge  of  the  area  in  question  and  was  given  powers  under 
Section  67  of  the  Forest  Act  in  respect  of  such  area.  Thereupon  the 
officer  commanding,  under  the  impression  that  he  had  been  given 
unlimited  powers  of  dealing  with  all  the  produce  of  the  reserve, 
entered  into  a  contract  with  plaintiff  whereby  the  latter,  in  return  for 
a  consideration  which  the  Court  held  to  be  quite  inadequate,  was 
given  the  power  of  cutting  down,  removing  and  disposing  of  for  his 
own  benefit  practically  the  whole  of  the  forest  produce.  The  term  of 
the  contract  was  for  the  year  ending  31st  December  1890,  but  the 
operations  of  the  plaintiff  under  the  contract  was  brought  to  an  end 
by  an  order  of  the  General  Officer  Commanding,  dated  the  2Mrd  April 
1890,  which  was  communicated  to  plaintiff  on  the  24th  or  25th  idem. 
On  the  2nd  January  1894  (the  1st  January  being  a  dies  n«n)  plaintiff 
sued  the  Secretary  of  Sate  for  India  in  Council  for  damages  for  breach 
of  contract.  For  the  defendant  it  was  pleaded  that  the  suit  was 
barred  by  limitation  ;  that  the  contract  was  ultra  vtres  the  authority 
of  the  officer  commanding  the  regiment ;  that  it  had  never  been  rati- 
fied by  defendant,  and  that  the  latter  was  in  no  way  bound  by  it.  For 
plaintiff  it  was  contended  that  the  suit  was  within  time,  and  that  the 
officer  commanding  had  authority  to  make  the  contract  either  under 
the  general  notification  of  the  Local  Government  (No.  400  F.,  dated 
6th  November  1878)  or  under  the  special  notification  referring  to  this 
particular  reserve  and  constituting  the  officer  commanding  a  forest 
officer  in  respect  thereof.  It  was  also  urged  that  even  if  the  contract 
was  unauthorized,  the  Secretary  of  State  was  bound  by  the  obligation 
with  reference  to  Section  237  of  the  Contract  Act,  and  was  estopped 
from  denying  the  authority  of  the  officer  commanding  whom  defendant 
had  held  out  as  having  authority. 

Held,  that,  assuming  there  was  a  valid  and  binding  contract 
between  the  parties  under  which  plaintiff  had  the  right  to  remove  the 
foiest  produce  to  the  end  of  1890,  it  was  not  within  the  power  of 
defendant  arbitrarily  to  terminate  the  contract  before  the  period  agreed 
upon  had  expired,  and  consequently  the  relation  between  the  parties 
would  continue  in  spite  of  defendant  preventing  plaintiff  from  carrying 
out  his  part,  of  it,  and  the  breach  would  continue  so  long  as  defendant 
prevented  plaintiff  up  to  the  expiry  of  the  period  fixed. 

Held,  therefore,  that  though  a  cause  of  action  arose  in  favour  of 
plaintiff  when  his  operations  wero  stopped  in  April  1890  and  he  could 


No. 
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have  sued  at  ouce  on  that,  plaintiff  had  a  farther   cause   of  action   in 
respect  of  loss  sustained  subsequently  to  that  and  up  to  the  end  of  the 
period  of  contract,  and  that  consequently  plaintiff's  suit,  which  was  insti- 
tuted within  three  years  of  the  31st  December  1890,  was  within  time. 

But  heli,  that  defendant  was  in  no  way  bound  by  the  contract  in  ques- 
tion. Punjab  Government  Notification  No.  400  F.,  dated  6th  November 
1878,  by  which  power  to  contract  within  certain  pecuniary  limits  are 
conferred  on  different  grades  of  forest  officers  is  not  applicable  to  the 
case  of  an  officer  of  another  Department  who  has  been  appointed  a 
forest  officer  for  the  purpose  of  looking  after  some  petty  area,  and  the 
special  notifications  under  which  the  officer  commanding  was  appointed 
to  be  a  forest  officer  were  intended  merely  to  invest  that  officer 
with  certain  powers  under  Section  67  of  the  Forest  Act. 

Eeld,  therefore,  that  the  notifications  referred  to  did  not  in  any 
way  affect  the  decision  of  the  case,  which  must  tarn  on  the  power 
of  the  officer  commanding  the  regiment  to  bind  the  defeudant  in 
virtue  of  the  former's  position,  as  such  commanding  officer  and  the 
position  which  he  held,  because  the  reserve  had  been  made  over  to 
his  charge  for  the  purpose  of  being  used  as  a  source  of  grass-supply 
to  the  regiment. 

Held,  upon  a  consideration  of  the  special  circumstances  of  the  transac- 
tion in  question  that  the  officer  commanding  the  regiment,  whatever 
his  powers  of  contracting  in  respect  of  the  area  might  be,  had  no  power 
Or  authority  to  enter  into  this  particular  contract,  regard  being  had  to 
its  nature  and  that  defendant  by  merely  making  the  area  over  to  that 
officer's  regiment  for  the  purpose  of  supplying  it  with  grass,  had  not 
in  any  way  held  out  the  officer  commanding  as  having  authority  to 
enter  into  a  contract  of  this  kind. 

Held,  further,  that  the  evidence,  oral  and  documentary,  did  not  show 
that  there  had  been  any  subsequent  ratification  of  the  contract  by  the 
defendant  r         ,„    *     ...         16 

Forfeiture  of  widow's  estate  by  reason  of  unchastity.  —See  Custom,  No.  4t. 

Fraud. — See  Pre-emption,  Nos.  3,  5—  Voluntary  Conveyance- 

G. 

Grant,  Deed  of— Construction. -^See  Construction,  No.  5. 

H. 

Hindu  Law— Joint  Family.— Joint  Eindu  family— Burden  of  proving  separation- 
Power  of  one  member  of  family  to  bind  the  others — Contract  Act,  1872, 
Section  251— Limitation  Act,  1877,  Section   21— "Only"    meaning  of— 


Acrount-bnoks,  relevancy  of— Evidence  Act,  1872,  Section  34, — In  the 
Punjab  as  elsewhere  the  normal  state  of  a  Hindu  family  is  joint,  and 
the  burden  of  proving  a  separation  between  the  members  of  such  a 
family  rests  upon  the  party  who   so  alleges. 

Where  one  member  of  a  joint  family,  carrying  on  a  trading  business, 
struck  a  balance  rejating  to  the  concerns  of  the  partnership,  held,  that 
whether  or  not  such  member  was  the  manager  of  the  business,  he 
was  a  partner  therein,  and  his  act,  being  one  usually  done  in  carrying 


INDEX  TO  CIVIL  JUDGMENTS. 


The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record.' 


on  the  business  of  the  partnership,  and  having  been  done  while  the  part- 
nership subsisted,  bound  the  other  members  of  the  family  to  the 
same  extent  as  if  he  were  their  agent  duly  appointed  for  that 
purpose  (Contract  Act,  1872,  Section  251). 

Held,  also,  that  the  meaning  of  the  word  "  only  "  in  Section  21  of  the 
Limitation  Act,  1877,  is  that  the  partner  signing  the  acknowledg- 
ment must  also  be  shown  to  have  had  the  express  or  implied  authority 
of  the  other  partners  to  do  so,  and  that  in  a  going  mercantile  concern 
such  authority  is  to  be  presumed  as  an  ordinary  rule. 

Held,  further,  that  under  Section  34  of  the  Evidence  Act,  1872,  it 
is  not  a  condition  precedent  to  accepting  entries  in  account-books  as 
relevant  that  it  should  be  proved  how  the  accouuts  came  to  bo 
written,  and  that  they  were  regularly  kept  in  the  course  of  business 
though  it  is  necessary  that  there  should  be  other  evidence  in  support 
of  the  liability  sought  to  be  established  thereby. 

Where,  therefore,  the  gomaslda  who  kept  the  books  and  a  member 
of  the  firm  were  examined  as  witnesses  and  testified  that  the  books 
were  regularly  kept,  Held,  that  their  evidence,  though  given  by  them 
as  witnesses  for  the  defence  was,  in  the  absence  of  any  evidence  to  the 
contrary,  sufficient  corroboration  of  the  accounts  as  a  whole 

Hindu  Law — Joint  Family — Property  acquired'  by  members  of  a  joint  family  by 
their  joint  labour — Father  and  son —  Widow  of  son.—' Where  a  father  and 
his  son,  Hindus,  governed  by  Hindu  law,  worked  in  the  same  shop 
as  goldsmiths,  though  in  different  branches  of  the  same  trade,  and  no 
partition  had  been  effected  between  them,  Held,  that  the  survivor 
of  them  was  entitled  to  the  joint  property,  the  widow  of  the  deceased 
member  of  the  joint   family   being  entitled  only  to  maintenance   ... 

,,         „       Succession,  of  idiot. — See  Succession. 

House,  Suit  for  possession  of — See  Suits  Valuation  Act,  1887 

Husband  and  Wife. — Uuhammadan  haw—  Wife's  apostacy — Dissolution  of  marri- 
age,— See  Muhammadan  Law — Marriage. 

„         „      Power  of  wife   to  pledge  husband's  credit— European   Chris- 
tians,— See  Principal  and  Agent,  No.  2. 

„        „       Qift  by  husband  to  wife — Gift  in  fraud  of   creditors.— -See 
Voluntary  Conveyance. 

I. 

Idiot,  Succession  of.— Succession  of  widow— Bight  of  stranger  in  possession  to  plead 
that  widow  icas  disqualified  by  mental  defect  from  inheriting. — Sec  Succes- 
sion. 

Immovable  Properly. — Sub-mortgage  of  mortgage  on  immovable  property, — Sec 
Custom — II.  Alienation,  No.  10. 

Injunction  to  restrain  partition  proceedings  in  Htvcnuc  Court. — Sec  Specific  Hclicf 
Aot,  1877,  Section  56. 

Insolvency. — Discharge  of  insolvent—Suit  by  scheduled  creditor  for  amount  of  debt— 
Rcs-judicata- — Petitioner,  when  applying  to  bo  declared  an  insolvent, 
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luentioned  respondent  as  one  of  his  creditors  stating  his  claim  at  Rs. 
300.  Respondent  thereupon  became  a  scheduled  creditor  and  the 
Court  afterwards  discharged  the  petitioner  part  of  whose  monthly  pay 
was  made  over  to  the  usual  official  for  ratable  distribution  among  the 
creditors.  The  respondent  ignoring  these  proceedings  sned  for  his 
debt  in  the  Small  Cause  Court  and  obtained  a  decree  for  the  full 
amount  and  interest  payable  by  monthly  instalments. 

Held,  that  the  respondent's  claim  had  become  res-judicata  by  the 
order  passed  by  the  .fndge  in  Insolvency  proceedings,  and  that  conso- 
qently  the  decree  of  the  Small  Cause  Court  must  be  set  a  side  ...         76 

Interest.— -Mortgage  deed — Alleged  waiver  of  right  to  demand  interest — Stipulation 
that  on  breach  of  contract  interest  should  be  payible  from  date  of  execu- 
tion of  mortgage   deed — Penalty. — See  Waiver. 

Interlocutory  order — Civil  Procedure  Code,    1SS2,  Sections  525 — 622  —  Interlocutory 

■  order — revision — "Case,"  meaning  oj . — See  Civil  Procedure  Code,  1882, 

Section  622.  No.  3. 
J. 

Joinder  of  Parties. —See  Succession  Certificate  Act,  L889,  8eetionl6. 

Joint    Family.  — See    Hindu    Law — Joint     Family. — Muhammad  an    liaw — Joint 

H  Family. 

Judgment' debt cr,  Incompetency  of— to  charge  laud  farmed  out  by  Collector. — See 
Civil  Procedure  Code,  1882,  Sections  320—326. 

Jurisdiction. — Power  of  Chief  Court  on  revision  to  consider  lower  Appellate  Court's 
findings  on  facts  relative  to  question  of  jurisdiction. —  See  Civil  Procedure 
Code,  1882,  Section  622,  No.  2. 

Jurisdiction  of  Civil  Court, — See  Mahant,  Appointment  of. 

L. 

Lelcha  Miikhi  Mortgage.  — See  Mortgage,  No.  6. 

Limitation. — Res-judicata — Previous  suit  dismissed  as  barred  by  limitation  as  well 
as  on  the  merits,— See  Civil  Procedure  Code,  1882,  Section  13,  No.  3. 

„  Acquisition  of  easement  by  adverse  user  for  less   than   20   years. — See 

Easement,  No.  2. 

Limitation  Act,  1877,  Section  5. — Sufficient  cause  for  not  filing  appeal  within  tim<> 
—  Prosecution  of  application  for  leave  to  appeal  as  a  pauper. —  Held,  that 
the  prosecution  of  an  application  for  leave  to  appeal  as  a  pauper,  which 
was  rejected,  amounts  to  "  sufficient  cause/'  within  the  meaning  of 
Section  5  of  the  Limitation  Act,  1877,  for  not  presenting  a  regular 
appeal  within  time  ...         ...         ...         ...         ...     '    ,,,         47 

>,       -         Section   10.— See    Limitation    Act,    1S77,    2nd   Schednlp 
Article  120,  No.  1. 

,,       „         Section    21. — "Only,"   meaning   of.  — See   Hindu  Lew:  — 
Joint  Family. 

j,      ,,        Section  23,—  Continuing  breach  of   contract. — See  Forest 
Act  1878. 
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Limitation  Act,  1877,    2nd  Schedule,  Article  115. — Continuing  breach   of  contract. 
—See  Forest  Act,   1878. 

„  „  „  „  ,,  Article  120.  —  Suit  by  person  interested  in 
endowed  property  for  dispossession  of  an  assign  of  last  manager — Limita- 
tion Act,  1877,  Section  10,  and  2nd  Schedule,  Articles  J 20,  142,  144.— 
Held,  that  a  suit  for  dispossession  of  an  assign  of  a  third  person  in  fa- 
vour of  the  third  person  is  not  a  suit  for  possession  within  the  meaning 
of  Article  142  or  Article  144  of  the  Limitation  Act,  but  is  a  suit  for  the 
declaration  of  the  right  of  the  third  person,  and,  not  being  provided  for 
by  any  Article  of  the  Limitation  Act  other  than  Article  120,  is  governed 
by  that  Article,  and  that  the  applicability  of  Article  120  is  not  affected 
by  the  fact  that  the  plaintiff  is  interested  in  endowed  property  which 
is  the  subject  of  the  suit      ...         ...         ...         ...         .,, 

,,  ,,       ,,         „         „         „         „         „       Suit  for  pre-emption  on  sale- 

Decree  for  possession — Subsequent  suit  by  rival  pre-emptor  against  original 
vendee  and  former  plaintiff. — Cause  of  action — Limitation.  —  On  the  29th 
June  1891  the  patwari  recorded  in  his  register  an  oral  transfer  of  the 
property  in  dispute  by  the  owners  to  one  Wiru,  in  whose  favour  muta- 
tion was  effected  on  the  8th  February  1892.  On  the  23rd  June  1897, 
Ganga  Ram  sued  Wiru  for  possession  by  pre-emption  and  obtained  a 
decree  on  the  21st  August  1897.  On  the  2nd  November  1897,  Ganga 
Ram  obtained  possession  in  execution,  and  on  the  10th  December  1897 
he  was  sued  by  the  present  plaintiff  (Waryam)  for  possession  by  pre- 
emption. Wiru,  the  original  vendee,  being  impleaded  as  a  co- 
defendant. 

Held,  that  plaintiff's  cause  of  action  arose  on  the  date  of  the  sale 
to  Wira,  viz.,  in  June  1891,  and  that  his  suit  instituted  in  December 
1897  was  barred  under  Article  120  of  the  2nd  Schedule  of  the 
Limitation  Act,  1877 

;,  ,,       „         „         „  Artide  135 — Mortgage  by  way  of  conditional 

sale — Foreclosure  proceedings  instituted  more  than  \2y-ars  after  determina- 
tion of  mortgauors  right  to  possession — Suit  for  p<  se.ession — Limitation — 
Limitation  Act,  1877,  2nd  Schedule,  Artirhs  135,  144,  147,  Regulation 
XVII  of  1806.— Plaintiffs  sued  for  possession  of  certain  land  on  the 
allegation  that  defendant's  father  had  executed  a  mortgage  thereof  by 
way  of  conditional  sale  on  the  24th  March  1871,  the  condition  being:  that 
if  not  redeemed  within  seven  years  the  land  was  to  become  the  mort- 
gagee's property  by  sale  ;  that  a  foreclosure  notice  was  issued  to  the 
defendants,  and  served  on  them  on  the  10th  April  1895  and  1 2th  May 
1895,  and  that  the  year  of  grace  had  expired  without  the  defendants 
paying  off  the  mortgage,  and  that  plaintiffs  had  consequently  become 
owners  of  the  mortgaged  property. 

Held,  that  the  suit  not  having  been  instituted  within  12  years  of 
the  date  fixed  in  the  mortgage  deed  for  repayment  of  the  mortgage 
money  was  barred  by  limitation  either  under  Article  135  or  Article 
144  of  the  Limitation  Act  ... 

„  „       „         „         „  Article  142.  —See  Limitation  Act,  1877,  2nd 

Schedule>  Article  120,  No.  1. 
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Limitation  Act,  1877,  2nd  Schedule,  Article  144. — See  Limitation  Act,  1877,  2nd 
Schedule,  Article  120,  No.  1,  and  Article  135- 

„  „       „         „         „        Article  147. — See  Limitation   Act,    1877,    2nd 

Schedule,  Article  135. 

Lis  Pendens. — See  Pre-emption,  No.  5. 

Mahant,  Appointment  or  deposition  of. — Mahant,  Appointment  cr  deposition  c/— 
Powers  of  bhekli — Jurisdiction  of  Civil  Court — Chiita  Ahhara,  Amritsar 
City. — Questions  of  succession  and  appointment  to,  and  dismissal  from, 
the  office  of  mahant  must  be  governed  by  the  evidence  in  each  case. 

In  a  case  relating  to  the  mahantship  of  the  Cbitta  Akhara,  Amrit- 
sar City,  found,  on  the  evidence,  that  the  bhekh,  or  college  of  mahants, 
when  composed  of  the  mahants  of  the  principal  akharas  at  Amritsar, 
including  mahants  nominated  by  the  guru  of  the  mahant  who  has  to  be 
dealt  with,  has  full  power  to  remove  a  mahant  for  misconduct,  and 
that  in  the  event  of  a  vacancy  in  the  mahantship,  whether  caused  by 
the  removal  or  otherwise  of  the  mahant,  a  successor  can  be  validly 
appointed  only  with  the  sanction  of,  or  ratification  by,  the  bhekh. 

Eeld,  that  when  a  mahant  has  been  appointed  by  the  bhekh,  a  Civil 
Court  should  not  interfere  with  the  appointment  except  for  very 
cogent  reasons. 

Queer e  :  whether  a  Civil  Court,  after  it  has  once  held  that  a  bhekh 
has  power  to  depose  a  mahant  for  misconduct  and  has  actually  deposed 
him  can  go  into  the  question  whether  such  mahant' 8  conduct  was  or 
was  not  bad  ...         ...  ...  ...         ...         ...         ...         

Marriage,  Dissolution  of. — See  Muhammadan  Law — Marriage. 

Merger.— See  Mortgage,  No.  5. 

Minor. — Compromise  of  suit — Sanction  of  Court — Statement  of  minor  at  mutation 
proceedings— Estoppel. — See  Civil  Procedure  Code,  1882,  section  462. 

„  Preliminary  issue  as  to  whether  defendant  was  minor  at  time  of  suit — Issue 
decided  against  defendant  by  first  Courts  but  suit  dismissed  on  the  merits — 
Finding  by  lower  Appellate  Court  that  defendant  was  a  minor — Case 
remanded  for  trial  aft?r  appointment  of  guzrdian  ad  litem. — See  Civil 
Procedure  Code,  1882,  Section  562, 

„      Pledge  of  joint  family  property  by  elder  brothers,  how  far  binding  on  minor 
brothers — Muhammadan  Law. — See  Muhammadan  Law — Joint  Family. 

Misjoinder  of  Causes  of  Action. — See  Cause  of  Action,  No.  3. — Civil  Procedure 
Code,  1882,  Section  44. 

Mortgage. — Mortgage  by  way  of  conditional  sale — Foreclosure  proceedings  instituted 
more  than  12  years  after  determination  of  mortgagor  s  right  to  possession 
— Regulation  XVII of  1806. — See  Limitation  Act,  1877,  2nd  Schedule, 
Article  135. 

„        Construction  of  document — Mortgage  or  sale.— See  Pre-emption,  No,  3. — 
Punjab  Courts  Act,  1884,  Section  40. 


No. 
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The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record." 

No. 

Mortgage.*— Mortgage — Alleged  waiver  of  right  to  demand  interest — Stipulation  that 
on  breach  of  contract  interest  should  be  payable  from  date  of  execution  of 
mortgage  deed— Penalty. — See  Waiver. 

„  Consolidation  of  mortgages — Eight  of  redemption — Apportionment  of  charges 
— Mortgagee  allowing  interest  and  rent  to  accumulate. — On  the  14th 
September  1872,  plaintiff  executed  in  favour  of  defendant's  father  (i)  a 
deed  of  mortgage  of  land  situate  in  mauza  Khizri  for  its.  99  ;  (ii)  a 
deed  of  mortgage  of  land  situate  in  mauza  Kishenpura  for  Us.  150  ; 
and  (iii)  a  chakota  nama,  or  lease,  whereby  it  was  provided  that  plaintiff 
should  pay  Us.  G2-8-0  per  annum  as  rent  for  the  above  areas  which  he 
was  to  hold  as  tenant  for  10  years,  that  arrears  of  rent  should  be  a 
charge  on  the  land,  and  that  until  such  arrears  were  paid  off  plaintiff 
should  not  be  at  liberty  to  redeem  either  area.  Subsequently  plaintiff 
executed  two  further  deeds  of  additional  charge  on  the  land  covered 
by  the  two  deeds  first  mentioned,  viz.,  (iv)  mortgage  deed  for  Rs.  250, 
and  (v)  a  mortgage  deed  for  Rs.  400.  This  amount  of  Rs.  650  was  to 
bear  interest  at  Rs.  2  per  mensem,  and  in  both  the  two  latter  deeds 
there  was  a  condition  that  plaintiff  should  not  be  at  liberty  to  redeem 
the  area  in  either  village  until  he  had  paid  off  the  principal  and 
interest  due  on  each  deed,  such  principal  and  interest  being  thus  made 
an  additional  first  charge  on  the  two  areas.  Plaintiff  having  sued  to 
redeem  the  land  in  mauza  Khizri  alone  on  payment  of  Rs.  99  (deed 
No.  1),  defendant  pleaded  that  plaintiff  could  only  redeem  on  payment 
of  the  total  amount,  principal  and  interest,  due  under  all  the  deeds. 

Held,  that  though  the  two  original  transactions  wero  distinct,  sepa- 
rate areas  being  mortgaged  by  separate  deeds,  the  practical  effect  of  the 
three  subsequent  deeds  was  to  consolidate  these  separate  mortgages, 
at  least  as  regards  the  charges  created  by  the  latter,  and  that  there- 
fore plaintiff  could  not  claim  to  have  the  amounts  due  on  the  subse- 
quent charges  split  up  and  apportioned  on  the  two  areas  according  to 
the  consideration  stated  in  each  of  the  original  deeds. 

Accordingly,  held,  that  plaintiff  was  not  entitled  to  redeem  the  area 
sued  for  until  he  had  paid  all  that  was  due  under  deeds  Nos.  (1),  (3), 
(4)  and  (5),  the  consideration  of  the  deed  (No.  2)  being  excluded  as  it 
had  not  been  made  a  charge  on  the  land  in  suit. 

Held,  further,  that  as  arrears  of  chakota  were  expressly  made  by  the 
terms  of  the  agreement  (deed  No.  3)  a  charge  on  the  land,  no  question 
could  arise  as  to  the  claim  for  chakota  being  not  cognizable  by  a  Civil 
Court  or  barred  by  limitation. 

Held,  also,  that  there  was  nothing  in  the  relations  between  the 
parties  or  in  the  circumstances  of  the  case  to  justify  the  reduction  of 
the  rate  of  interest  or  the  amount  of  the  chakota  to  be  paid  annually, 
the  more  fact  that  defendant  had  allowed  the  interest  and  rent  to 
accumulate  not  being  sufficient  to  justify  reduction  of  the  amount 
under  either  head     ...  ...  ...  ...         ...         ...  ...         ...         3 

„  Purchase  of  mortgaged  land — Right  to  keep  alive  prior  mortgage  redeemed 
by  purchaser — Vre-emplor 's  rights. — The  half  of  certain  land,  the  whole 
of  which  was  at  the  time  under  mortgage  to  Z.,  was  purchased  by  A., 
who  redeemed   a  prior  mortgage  over  the  said  half  in  favour  of  X. 
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No. 


Subsequently  B.  obtained  a  decree  for  pre-emption  against  A.,  Z. 
having  sued  for  possession  as  mortgagee,  without,  however,  offering 
to  redeem  the  prior  mortgage  in  favour  of  X, 

Held,  that  in  the  absence  of  evidence  to  the  contrary,  A.  when  he 
redeemed  the  prior  mortgage  must  be  presumed  to  have  intended  to 
keep  it  alive  for  his  benefit,  and  that  B.,  as  pre-emptor  from  A.,  was 
entitled  to  all  the  rights  of  the  original  purchaser. 

Held,  therefore,  that  B.  was  entitled  to  use  the  said  prior  mortgage 
as  a  shield  against  the   mortgage  in   favour  of  Z.         ,„         67 

Mortgage — Lekha  mukhi  mortgage — Suit  by  mortgagor  for  possession  on  ground 
that  mortgage  debt  was  satisfied — Nature  and  value  of  suit. — Where 
plaintiff  sued  for  possession  of  his  land,  which  was  held  by  defendants 
in  mortgage  in  lekha  mukhi  form  on  the  allegation  that  the  mortgage 
debt  had  been  extinguished  by  the  profit  from  the  land,  and  that,  there- 
fore, there  was  now  no  mortgage  charge  on  the  land. 

Held,  that  notwithstanding  the  assertion  that  the  mortgage  debt  had 
been  discharged,  the  suit  was  one  for  redemption,  and  that  the  value 
thereof  for  the  purpose  of  jurisdiction  was  the  amount  of  the  charge 
on  the  property  and  not  the  value  of  the  land     ...         ...  ...         ...         73 

Muhammadan  Law — Joint  Family. —  Pledge  of  joint  family  property  by  elder  brothers, 
how  far  binding  on  minor  brothers — Presumption. — Held,  that  in  the  case 
of  a  Muhammadan  family  living  even  in  commensality,  there  is  no  pre- 
sumption that  alienations  of  joint  family  property  by  some  members 
are  made  for  the  benefit  of  the  family  jointly  so  as  to  be  binding  qn  the 
other  members. 

Held,  upon  the  facts  of  the  present  case,  that  the  plaintiff  had  failed 
to  prove  that  the  elder  brothers  of  a  joint  Muhammadan  family  were 
justified,  either  as  managing  members  of  the  family  business  or  as 
de  facto  guardians  of  their  minor  brothers,  in  pledging  certain  of  the 
family  property  as  they  had  done,  and  that  consequently  the  said  pledge 
was  not  binding  on  the  minors      ...         ...         ...         ...         66 

n  )i  Marriage. — Dissolution  of  marriage  by  reason  of  icife's 
apostacy.-B.eld,  that  under  Muhammadan  Law,  the  deliberate 
repudiation  of  the  Muhammadan  religion  by  one  of  the  parties  to  a 
marriage  effects  a  dissolution  of  such  marriage 61 

N. 

"  Necessity  "—Customary  Law.— See  Custom— II.    Alienation,  Nos.  3,  4  and  6. 

Non-Proprietor,  Ejectment   of. See   Custom,  No.  5. 

))  Sale  by— of  residential  site  in  abadi. — Sec   Custom— II.  Aliena- 

tion, No.  7. 

P. 

Pagvand  or  Chundavand.—&QQ  Custom— III.  Inheritance,  No.  3. 

Partition.— Date  of  cause  of  action  in  partition  suit.SeQ  Civil  Procedure  Code, 
1882,  Section  44. 
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No. 

Partition. — Temporary  injunction  to  restrain  partition  proceedings  in  Revenue 
Court, — See  Specific  Belief  Act,  1877,  Sections  54,  56. 

Pauper  Appeal. —  Sufficient  cause  for  not  filing  appeal  within  time — Prosecution  of 
application  for  leave  to  appeal  as  a  pauper. — See  Limitation  Act,  1877, 
Section  5. 

„  „  Application    for  leave  to  appeal  in    forma  pauperis  filed  by 

Manager  of  idiot  plaintiff's  estate  without  schedule  of  pauper's  property — 
Limitation. — See  Succession. 

Penalty. — Stipulation  in  mortgage  deed  that  on  breach  of  contract  interest  should 
be  payable  from  date  of  execution  of  deed. — See  Waiver. 

Plaint. — Misjoinder  of  causes  of  action — Plaint  returned  for  amendment — Appeal. — 
See  Civil  Procedure  Code,  1882,  Section  44. 

„         Plaint  filed  by  unauthorized  person — Rejection   of  plaint — Revision* — See 
Civil  Procedure  Code,  1882,  Section  53. 

„         Civil  Procedure  Code,  1882,  Sections  582,  588,  589— Order  of  Appellate 
Court  returning  plaint  for  presentation  to  proper  Court — "  Decree." — Held, 
that  an  order  of  an  Appellate  Court  returning  a  plaint  for  presentation 
to  the  proper  Court  is   not  a  "  decree,  "  but  an  order   from  which   an 
appeal  lies  under  Sections  588,  589  of  the  Civil  Procedure  Code. 

1.  L.  R.,  XXVI  Calc,  275,  and  I.  L.  R.,  XXI  Mad.,  234,  followed ; 
No.  15,  P.  R.,  J  898,  not  followed i        *9 

Pledge.— Pledge  of  joint  family  property  by  elder  brothers,  how  far  binding  on 
minor  brothers — See  Muhammadan  Law — Joint  Family* 

Pre-emption. — Suit  for  pre-emption  on  sile — Decree  for  possession — Subsequent  suit 
by  rival  pre-emptor  against  original  vendee  and  former  plaintiff — Causeof 
action.— Limitation.— -See  Limitation  Act,  1877,  2nd  Schedule,  Article 
120,  No,  2. 

„  Purchase  of  mortgaged  land— Right  of  pre-emptor  to  keep  alive  prior 

mortgage  redeemed  by  purchaser. — See  Mortgage,  No  5. 

„  Pre-emption — Mortgage  or  sale  —  Colorable  transaction— Evidence  Jet, 

1872,  Sections  92,  99.— In  a  suit  for  pre-emption  based  on  the  allegation 
that  an  ostensible  deed  of  mortgage  is  in  reality  a  deed  of  sale,  the  pre- 
emptor,  a  third  party,  is  not  bound  by  Section  92  of  the  Evidence  Act, 
and  Section  99  of  the  Act  has  not  the  effect  of  restricting  his  right  to 
show  that  the  contract  embodied  in  writing  is  not  the  real  contract 
between  the  parties  to  the  particular  case  mentioned  therein. 

In  a  case  where  the  parties  to  a  contract  have  a  private  under- 
standing that  a  transaction,  ostensibly  of  mortgage,  shall  act  as  a  sale, 
it  is  not  a  sine  qua  non  that  the  mortgage  deed  should  contain  onerous 
conditions.  It  is  well  known  that  such  transactions  are  likely  to 
be  contested,  and  it  is,  therefore,  not  improbable  that  care  will  be 
taken  to  allow  nothing  to  appear  in  a  mortgage  deed  which  could 
excite  suspicion,  and  yet  the  parties  concerned  might  have  a  secret 
understanding,  and  have  so  arranged  that  thero  shoald  be  no  option 
left  to  redeem  the  land. 
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No. 
In  the  present  case  the  Court  found  on  the  facts  that  an   ostensible 
deed  of  mortgage  was  in  reality  a  deed  of  sale  ...  ...         ...  ...         20 

Pre-emption. — Custom — Pre-emption— Provision  in  Wajib-ul-arz  granting  right 
of  pre-emption  to  collaterals — Eight  of  collaterals  inter  so.  —  Beld,  that 
where  a  Wajib-ul-arz  gives  a  right  of  pre-emption  to  collaterals,  it 
follows,  either  as  a  necessary  inference  from  such  provision  or  on 
general  grounds,  that  those  who  are  more  nearly  related  wonld,  as  in 
cases  of  succession,  exclude  the  more  remote      ...         ...         ...         ...         28 

„  Pre-emption,  suit  for — Sale  by  vendee  after  institution  of  suit,  to  rival 

pre-emptor— Fraudulent  transaction — "Superior  diligence" — Lis  pen- 
dens.— On  the  3rd  May  1894  one  M.  sold  certain  premises  in  Delhi 
to  defendant  No.  2  for  a  sum  of  Rs-  6,000,  and  on  the  1st  December 
1894,  the  latter  sold  the  same  premises  to  defendant  No,  3  for 
Rs.  7,000.  Plaintiff  thereupon  instituted  a  suit  for  pre-emption,  and 
immediately  after  the  institution  of  the  suit  defendant  No.  3  sold  the 
premises  for  Rs.  12,000  to  defendant  No.  4,  who,  within  a  fortnight, 
sold  them  to  defendant  No.  5  at  the  same  figure.  It  was  found  by 
the  Chief  Court  on  appeal  (a)  that  defendant  No.  5  had  rights  of  pre- 
emption in  respect  of  the  premises,  but  that  plaintiff's  pre-emptive 
rights  were  not  inferior ;  (6)  that  the  sales  by  defendants  Nos.  3 
and  4  were  colourable  transactions  intended  to  defeat  plaintiff's 
claim ;  and  (c)  that  defendant  No.  5,  though  a  pre-emptor,  had  not 
acted  bond  fide  and  had  joined  in  an  intrigue  for  fictitiously  raising 
the  price  against  plaintiff  and  adding  to  the  difficulties  of  the  latter 
in  the  matter  of  proving  his  claim.     On  these  findings  it  was 

Held,  that  issues  not  having  been  fixed  in  plaintiff's  suit,  the  doctrine 
of  lis  pendens  was  not  strictly  applicable. 

But,  hel'd  (without  questioning  the  right  of  defendant  No.  3  to 
transfer  the  property,  if  he  thought  fit  to  do  so,  before  a  decree  for 
pre-emption  had  been  passed  against  him),  that  as  the  price  of  the 
sales  by  defendants  Nos.  3  and  4  had  been  fixed  in  bad  faith,  plaintiff, 
a  bond  fide  pre-emptor  with  rights  of  pre-emption  not  inferior  to  those 
of  defendant  No.  5,  had  taken  such  action  as  showed  superior  diligence 
on  his  part,  and  was  therefore  entitled  to  a  decree  for  pre-emption  on 
payment  of  the  amount  fixed  by  the  lower   Court ,.,         32 

Suit  by  co-sharer  in  khata — Previous  sale  of  another  portion  of  same 
khata  to  vendee  subsequently  set  aside — Status  of  vendee  at  time  of  later 
sale.— On  the  25th  August  1893,  one  U.  A.  sold  certain  land  belonging 
to  a  joint  khata  to  Z.  One  A.  B.  sued  for  pre-emption  in  respect  of 
the  said  sale  and  obtained  a  decree,  the  bargain  made  by  Z.  being 
transferred  to  him.  Subsequently  to  the  date  of  the  former  sale,  but 
prior  to  the  date  of  the  institution  of  A.  B.'s  suit,  other  land  belonging 
to  the  same  joint  khata  was  also  sold  to  Z.,  whereupon  M.  K.,  a  holder 
of  land  in  the  same  khata,  sued  for  pre-emption.  The  two  suits  by  A. 
B.  and  M.  K.  were  tried  together,  and  the  evidence  in  both  was  by 
consent  recorded  once.  As  regards  the  claim  by  M.  K.,  it  was 
contended  on  behalf  of  Z.  that  he  had  acquired  the  status  of  a  joint- 
holder  in  the  khata  by  virtue  of  the  sale  of  the  25th  August  1893,  and 
that  his  rights  were,  therefore,  equal  to  those  of  M.  K. 
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Held,  that  owing  to  the  decision  in  A.  B.'s  snit,  Z.  was  not  in  a 
position  to  maintain  that  he  had  acquired  the  status  claimed  by  him 
from  the  25fch  August  1893,  and  that  M.  K.  was  entitled  to  the  benefit 
of  the  decision  which  went  to  the  root  of  Z.'s  status  as  a  holder  of  land 
in  the  joint  khata     ...  ...  ...  ...         ...  ...         ...         ... 

Pre-emption. — Custom — Pre-emption — Qhosi  mohulla,  Hansi — Evidence  of  existence 
of  custom  in  other  mohullas. — Found,  that  plaintiffs  had  failed  to  prove 
'    the  existence  of  a  custom  of  pre-emption  in  Ghosi  mohulla,  Hansi. 

In  suits  for  pre-emption  in  respect  of  property  situate  in  a  town, 
however  probable  and  fair  seeming  the  plaintiffs  claim  may  be,  he 
should  never  be  relieved  from  the  burden  of  proving  the  existence  of 
the  alleged  custom  in  the  special  locality  in  which  the  property  is 
situate,  proof  of  its  existence  in  neighbouring  mohullas  being  at  best 
only  supplementary  of  the  evidence  required  of  the  plaintiff  ... 

;,  Suit  for   ■pre-emption- — Subsequent   suit  by  vendors  representative  for 

cancellation  of  sale — Pre-emptor  added  as  defendant  —  Compromise  between 
vendor  s  representatives  and  vendee — Pre-emptor  s  name  struck  off  record. — 
Appellant  filed  a  suit  for  pre-emption  of  a  garden  against  the  vendor 
and  three  purchasers,  but  while  the  suit  was  pending  the  vendor  died 
and  his  representatives  sued  the  vendees  for  possession  of  the  garden 
on  the  ground  that  the  sale  deed  was  never  executed  by  the  vendor, 
and,  if  executed  was  invalid  and  without  consideration.  In  the  latter 
suit  the  appellant  was  added  as  a  co-defendanfc  and  filed  pleas 
traversing  the  plaintiff's  claim.  Six  issues,  covering  all  points  in 
dispute,  were  framed,  the  fifth  being  whether  appellant  should  have 
been  added  as  co-defendant.  Subsequently,  and  after  the  first  hearing, 
the  plaintiffs  and  vendees  compromised  the  suit,  each  party  taking 
half  the  garden,  and  on  the  application  of  the  former,  the  appellant's 
name  was  struck  off  the  record. 

Held,  that  the  order  striking  off  appellant's  name  was  illegal,  inas- 
much as  it  had  been  passed  after  the  first  hearing  and  without  any 
adjudication  on  the  fifth  issue,  and  also  because  it  precluded  a  deci- 
sion of  the  questions  in  issue  between  the  original  parties  to  the  snit  and 
appellant  who  had  a  right  to  have  them  decided  ...         ...         ... 

Principal  and  Agent. — Contract  made  by  Military  Officer  invested  with  certain 
powers  as  Forest  Officer  —  Unauthorized  contract — Contract  Act,  1872, 
Section  237— Principal  and  Agent.— See  Forest  Act,  1878. 

)f  „         „         Suit  by  agent  against  principal  for  adjustment  of  account 

—^Contract  Act,  1872,  Section  213. — Held,  that  though  under  Section 
213  of  the  Contract  Act,  1872,  an  agent  is  under  a  statutory  obligation 
to  render  accounts  to  his  principal,  the  principal  is  under  no  counter 
statutory  obligation  of  the  same  nature  towards  the  agent.  In  the 
absence,  therefore,  of  special  circumstances,  trade  usage  or  definite 
contract  between  the  parties,  the  principal  cannot  bo  compelled  to 
keep  accounts  for,  or  render  accounts  to,  his  agent  so  as  to  entitle  the 
latter  to  sue  the  former  for  an  adjustment  of  accounts,  even  though 
in  point  of  fact  the  principal  has  actually  kept  accounts. 

The  right  to  claim  a  statement  of  accounts  is  an  unusual  form  of 
relief  only  granted  in  certain  specific,  cases,  and  is  only  to  bo  claimed 
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■when  the  relationship  between  the  parties  is  such  that  this  is  the  only 
relief  which  -will  enable  the  claimant  to  satisfactorily  assert  his  legal 
rights ...         ...         ...         ...         ...         ...         ... 

Principal  and  Agent. — Husband  and  wife — Poiver  of  wife  to  pledge  husband's 
credit — European  Christians. — In  a  case  -where  the  husband  and  wife 
were  European  Christians,  held,  that  in  order  to  make  the  husband 
liable  for  goods  purchased  by,  and  supplied  to,  his  wife,  it  is  necessary 
to  prove  that  the  relation  of  principal  and  agent  existed  between 
them,  or  that  the  conduct  of  the  husband  was  such  as  to  estop  him 
from  pleading  that  there  was  no  such  agency,  or  as  to  show  that  he 
clearly  ratified  the  acts  of  his  wife  acting  as  his  agent  in  respect  of 
the  purchases  in  question,  and  that  it  is  not  sufficient  to  show  that 
the  tradesman  bond  fide  believed  in  the  existence  of  the  agency.  Such 
agency  must  in  fact  exist,  and  though  in  respect  of  "  necessaries  " 
supplied  to  the  wife  while  living  with  her  husband  there  is  a  pre- 
sumption that  it  does  exist,  the  presumption  is  rebuttable,  and  is 
rebutted  when  it  is  proved  that  the  wife  had  not  her  husband's 
authority. 

In  the  present  case,  held,  on  the  facts  that  the  wife  was  not  acting 
as  the  authorised  agent  of  her  husband  in  making  the  purchases  in 
question,  and  that  the  husband  had  not  so  conducted  himself  as  to 
make  it  inequitable  for  him  to  deny,  or  to  estop  him  from  denying,  his 
wife's  authority         ...         ...         

Principal  and  Surety. — Bail  bond  given  for  appearance  of  accused  person  — Non- 
appearance of  accused  and  forfeiture  of  bond — Suit  by  surety  against 
principal  to  recover  amount  of  bond — "  Public  policy  " — Contract  Act, 
1872,  Sections  23,  70— Criminal  Procedure  Code,  1882,  Section  513  — 
Held,  by  the  Full  Bench,  that  inasmuch  as  the  intention  in  requiring 
a  surety  for  the  appearance  of  an  accused  person  to  answer  a  criminal 
charge  is  that  the  surety  shall  at  his  own  personal  risk  see  to  the 
appearance  of  the  accused  according  to  his  bail  bond,  it  is  opposed  to 
public  policy  to  allow  the  surety  to  recover  from  his  principal  any 
part  of  his  bail  bond  that  may  have  been  forfeited  by  the  non- 
appearance of  the  accused,  and  that  it  is  immaterial  for  this  purpose 
whether  the  surety's  suit  be  based  on  the  ground  of  an  express  or  an 
implied,  or  a  ^wasi-contract  hy  the  principal  to  indemnify  the  surety 
or  as  an  action  in  tort  for  damages 

Probate  and  Administration  Act,  1881. — Probate  and  Administration  Act,  1881, 
Sections  53,  55,  59,  74,  83,  86 — Order  reducing  amount  of  security — 
Appeal. — Held,  that  an  order  under  Section  86  of  the  Probate  and 
Administration  Act,  1881,  reducing  the  amount  of  security  taken  from 
an  Administrator  is  appealable. 

,The  Court  probably  has  power  to  reduce  the  amount  of  security 
required  of  an  administrator,  but  such  reduction  should  not  be 
permitted  in  a  case  where  the  letters  of  administration  as  originally 
granted  are  intact,  and  have  not  been  modified  or  revoked 

Punjab  Courts  Act,  1884,  Section  9.— See  Succession  Act,  1865,  Section  57. 

5)  „         „        „       Section  40. — u  Question  of  law  involved" — Construction 

of  document — Mortgage  or  sale — Plea  of  curfom  raised  for  first  time  in 


No. 


60 
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Chief  Court. — Plaintiff  sued  for  pre-emption  on  the  ground  that  the 
deed  of  transfer  which  purported  to  be  one  of  mortgage  was  in  reality 
one  of  sale,  and  had  been  drawn  up  in  the  form  of  a  mortgage  in  order 
to  prevent  plaintiff  from  putting  forward  his  claims.  The  suit  was 
decreed  by  the  first  Court,  but  dismissed  on  appeal  by  the  Divisional 
Court  on  the  ground  that  the  transaction  was  in  facta  mortgage  and 
not  a  sale.  Plaintiff  thereupon  presented  a  further  appeal  to  the 
Chief  Court,  and  it  was  urged  on  his  behalf  that  the  question  whether 
the  deed  was  to  be  construed  as  one  of  mortgage  or  of  sale  was  "a 
question  of  law"  within  the  meaning  of  Section  40  (2)  of  the  Punjab 
Courts  Act,  and  that,  in  any  event,  there  was  a  question  of  custom  in- 
volved, viz.,  whether  the  customary  right  of  pre-emption  extended  to 
mortgages  as  well  as  to  sales. 

Held,  that  the  document  being  on  the  face  of  it  one  of  mortgage,  the 
question  that  arose  was  not  as  regards  the  proper  construction  of  it, 
but  rather  as  to  the  inference  to  be  drawn  from  the  deed  and  other 
evidence  as  regards  the  intention  of  the  parties  to  the  transfer,  and 
that  this  was  a  question  of  fact  and  not  of  law. 

Held,  further,  that  as  the  plea  that  a  customary  right  of  pre-emption 
existed  in  respect  of  mortgages  was  opposed  to  the  allegations  in  the 
plaint  and  to  the  pleadings  in  the  lower  Courts,  plaintiff  was  not  en- 
titled to  raise  the  point  in  the  Chief  Court  as  the  reason  for  the  ad- 
mission of  a  further  appeal  on  the  ground  that  there  was  "  a  question 
of  custom  involved  " 

Punjab  Courts  Act,  1884,  Section  40. — Certificate  granted  by  Divisional  Court, 
power  of  Chief  Court  to  reject  on  ground  that  no  question  of  law  was 
involved. — Where  a  certificate  was  granted  by  the  Divisional  Judge  under 
Section  40  of  the  Punjab  Courts  Act,  1884,  to  the  effect  that  ques- 
tions of  Muhammadan  Law  were  involved,  held,  that  it  was  not  open 
to  the  Chief  Court,  to  reject  or  ignore  such  certificate  on  the  ground 
that  no  question  of  law  was  involved,  the  appeal  having  been  decided 
on  a  question  of  fact 

Punjab  Land  Revenue  Act,  1887,  Section  158. — Suit  by  c^-sharer  for  declaration 
of  right  to  half  share  of  joint  holding — No  claim  for  partition — Further 
relief.  — See  Custom — 17/.      Inheritance,  No.  3. 

Vunjab  Laws  Act,  1872,  Section  5.— See  Voluntary  Conveyance. 


"  Question  of  Law  involved." —See  Punjab  Courts  Act,  1884,  Section  40. 

R. 

Redemption,  Right  of— See  Mortgage,  No.  4. 

Regulation  XV IX of  1806.— See  Limitation  Act,  1877,  2nd  Schedule,  Article  135, 

Be$  judicata.-**  Oivil  Procedure  Code,  1882,  Sections  \3,  14.-  Civil  Procedure 

Code,  1882,  Sections,  157,158.— In tolvency. 
Revenue  papers,  Entries  in.-Se*  Custom- III.    Inheritance,  No,   3. 


No. 


INDEX  TO  CIVTL  JUDGMENTS.  xli 


The  references  are  to  the  JSbs.  given  to  the  cases  in  the   "  Record.71 


No. 
Reversionary  Right,  Sale  of. —See  Specific  Relief  Act,  1877,    Section  18, 
Revision  in  Civil  Cases.— See  Civil  Procedure  Code,  1882,  Section  622. 
Revocation  of  Will—See  Succession  Act,  1865,  Sections  57,  58. 

Might  to  Sue.— Right  of  some  only  of  proprietary  body  to  sue  in  respect  of  an  aliena- 
tion by  non-proprietor.— See  Custom— II.  Alienation,  No.  7. 

»         »  Suit  by  rertificate-holders  for  half  of  sum  due  on  a  bond — Certificate 

confined  to    half  of  deceased's  property — Heirs  to  other  half  refusing  to  join 
as  co-plaintiffs.— See  Succession  Certificate  Act,  1889,  Section  16. 

s. 

Sale  in  execution  of  decree.— See  Civil  Procedure  Code,  1882,  Section  311. 

Sale  or  Mortgage.— See  Pre-emption,  No.  3—  Punjab  Courts  Act,  1884,  Section 
40,  No.  1. 

Sale  of  reversionary  right.— See  Specific  Relief  Act,  1877,  Section  18. 

Sale.  —  Construction  of  document — Sale  or  contract  to  sell — Bulk  of  purchase- 
money  allowed  to  remain  in  deposit  until  title  was  assured. —  The  deed 
of  sale  in  question  provided  as  follows:—"  I  have  taken  Rs.  300  in  cash 
41  from  the  vendee,  and  have  allowed  Rs.  2,800  to  remain  in  trust  with 
"  the  vendee  on  the  condition  that  at  the  next  Settlement,  when  dakhil 
"  Jcharij  shall  have  been  completely  effected  and  carried  out  in  the  official 
"  papers  on  my  behalf  in  favour  of  the  said  vendee,  then  I  will  recover 
"  the  said  deposited  amount  from  the  vendee.  Till  recovery  of  the 
11  deposited  amount  a  profit  of  Rs.  60  per  annum  will  be  taken  from 
"  the  vendee  year  by  year  at  the  rabi  harvest.  If  dakhil  Jcharij  is  not 
"  fully  sanctioned  in  favour  of  the  vendee  at  the  time  of  Settlement, 
"I  will  pay  to  the  vendee  out  of  whatever  compensation  is  received 
"from  Government  for  the  sinking  of  wells,  &c,  on  account  of  my 
"  proprietorship,  the  said  Rs.  300  which  I  have  now  taken  in  cash,  to- 
gether with  any  other  amount  which  the  vendee  may  spend  out  of  his 
"  own  pocket  in  improving  and  cultivating  the  land  sold,  or  in  repairing 
"  and  putting  in  order  the  wells,  &c,  or  at  the  next  Settlement  as  the 
"  occasion  may  arise,  together  with  interest  at  the  rate  of  Re.  1-9-0 
11  per  cent,  per  mensem,  if  the  compensation  is  not  received  from 
"  Government,  I  will  pay  the  money  out  of  my  other  property." 

Held,  that  upon  its  proper  construction  the  deed  was  a  complete 
conveyance  of  the  vendor's  interest  in  the  land  and  that  upon  its  exe- 
cution and  registration  the  plaintiff,  vendee,  became  vested  with  the 
title  which  the  vendor  had  in  the  property  sold,  the  non-payment  at 
the  time  of  sale  of  the  bulk  of  the  purchase-money  making  no  differ- 
ence in  this  respect. 

Eeld,  further,  that  inasmuch  as  it  was  understood  that  the  title  was 
defective  and  liable  to  be  defeated  by  the  action  of  Government,  certain 
precautions  were  taken  to  protect  the  vendee  from  loss,  but  that  the  pro- 
vision accordingly  made  for  refunding  the  portion  of  the  purchase-money 
and  payment  of  compensation  if  the  title  could  not  be  assured  as  agreed 
upon,  was  for  the  benefit  of  the  vendee  alone  and  could  not  be  taken 
advantage  of  by  the  vendor  in  order  to  avoid  the  sale  ...         ...  ...         77 


xlii  INDEX  TO  CIVIL  JUDGMENTS. 


The  references  are  to  the  Nos.  given  to  the  cases  in  the   "  Record." 

No. 

Specific  Belief  Act,  1877,  Section  18. — Sale  of  reversionary  light — Bight  sold  sub- 
sequently falling  into  possession — Undue  influence — Vendee  vendor's  surety 
—  Specific  Belief  Act,  1877,  Sections  18,  22.— Held,  that  under  Section 
18  of  the  Specific  Relief  Act,  1877,  a  sale  of  a  reversionary  right  of 
succession,  though  at  the  time  of  sale  it  does  not  effect  a  transfer  of 
property,  gives  rise  to  a  right  which  the  Court  will  enforce  when  the 
inheritance  falls  into  possession. 

From  the  mere  fact  that  at  the  time  of  sale  the  vendee  was  the 
vendor's  surety  for  keeping  the  peace,  an  inference  cannot  fairly  be 
drawn  that  the  former  was  in  a  position  to  exercise  undue  influence 
over  the  latter  in  respect  of  the  sale. 

When  a  person  pays  cash  for  the  purchase  of  a  reversionary  right, 
the  Court  in  considering  whether  the  price  was  inadequate,  will  have 
regard  to  the  fact  that  the  right  will  not  come  into  possession  for  an 
indefinite  time,. and,  in  certain  cases,  may  never  come  into  possession, 
and  will  not  release  from  his  obligations  a  vendor  who  has  made  the 
bargain  with  his  eyes  open,  merely  because  the  bargain  has  proved  to 
be  a  bad  one 13 

„  „         „        ,,     Section  4:2. — See  Declaratory  Decree. 

„  „         „        „    Sections  54,  56. — Temporary  injunction  to  restrain  partition 

proceedings  in  Revenue  Court. — Held,  that  the  same  principles  apply 
to  the  granting  of  a  temporary  injunction  as  to  the  grant  of  a  perpe- 
tual injunction,  and  that  those  principles  must  be  sought  in  the  Speci- 
fic Relief  Act. 

L  L.  B.,  VI  Bom,,  266,  followed. 

Held,  therefore,  that  in  accordance  with  the  priuciple  embodied 
in  Section  56  (6)  of  the  Specific  Relief  Act,  the  Chief  Court  is  not 
competent  to  grant  a  temporary  injunction  to  restrain  partition  pro- 
ceedings in  a  Revenue  Court,  the  latter  Court  not  being  subordinate 
to  the  Chief  Court     ...         ...         ...         ...         ...         ...         ,.,  57 

Succession. — Succession  of  widow — Bight  of  stranger  in  possession  to  plead  that  widow 
teas  disqualified  by  mental  defect  from  inheriting — Application  for  leave  to 
appeal  in  forma  pauperis  filed  without  schedule  of  pauper's  property — 
Limitation — Application  filed  by  manager  of  idiot  plaintiff's  estate— Civil 
Procedure  Code,  1882,  Sections  403,  404, 441 ,  463,  592, 640.— On  the  death 
of  one  K.,  childless  and  without  leaving  any  reversioners,  a  suit  for 
the  whole  of  his  property  was  instituted  on  behalf  of  his  widow, 
Mussammat  J.,  a  congenital  idiot,  by  Kanliya  who  had  been  appointed, 
under  Act  XXXV  of  1858,  manager  of  Mussammat  J.'s  estate! 
The  persons  impleaded  as  defendants  were  — (1)  Mussammat  B.,  who 
had  lived  with  K.  as  his  mistress,  and  (2)  Kanshi,  who  was  no  relation 
of  deceased,  but  in  whose  favour  deceased  had  apparently  made  a 
will,  which,  however,  it  was  alleged  on  plaintiff's  behalf,  was  invalid. 
The  defendants  took  a  so-called  "preliminary  plea"  to  the  effeel 
that  plaintiff,  being  a  congenital  idiot,  Avas  not  entitled  to  succeed, 
and  in  reply  thereto  it  was  contended  on  plaintiff's  behalf  that 
by  custom  an  idiot  widow  was  not  disqualified  from  inheriting.  The 
Court,  without  considering  the  question  as  to  the  validity  of  the  will, 
dismissed  the  suit  on  the  ground  that  110  such  custom  as  alleged  had 
been  proved,  and  that  the  rule  of  decision  must  be  taken  from  Hindu 
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law,  under  which  plaintiff  as  a  congenital  idiot  must  Tbe  considered  as 
incapable  of  inheriting.  The  suit  was  dismissed  on  the  28th  July 
1898,  and  on  the  17th  October,  tbe  first  day  on  which  the  Court 
was  open  after  the  vacation,  Kanhya  filed  an  application  on  behalf  of 
plaintiff  for  leave  to  appeal  in  forma  pauperis,  without,  however,  filing 
a  list  of  the  pauper's  property.  The  application  was  accordingly 
returned  on  the  6th  November  in  order  that  such  a  list  might  be 
filed,  which  was  done  on  the  11th  November.  For  respondents 
it  was  contended  (i),  that  the  application  was  incomplete  without  the 
schedule  of  property,  and  could  not  therefore  be  held  to  have  been 
filed  till  the  11th  November,  by  which  date  the  appeal  was  barred 
by  limitation,  and  (ii)  that  the  appeal  was  not  properly  presented 
(Sections  404  and  592,  Civil  Procedure  Code). 

Held,  overruling  the  said  contentions  (i)  that  the  application  being 
accompanied  by  copies  of  the  judgment  and  decree  of  the  lower  Court, 
was  in  time,  the  date  of  presentation  being  the  17th  October,  and  (ii) 
that  the  application  which  had  been  filed  by  the  person  who  had  been 
appointed,  under  Act  XXXV  of  1858,  manager  of  plaintiff's  estate, 
had  been  duly  presented  under  Sections  441  and  463  of  the  Civil 
Procedure  Code. 

Semite :  Section  404  of  the  Code  was  inapplicable  to  the  present 
case,  as  plaintiff,  a  Khatri  woman  of  Nadaon,  was  entitled  to  the 
benefit  of  Section  640  of  the  Code,  and  exempt  from  personal  appear- 
ance in  Court. 

Held,  further,  that  the  lower  Court  had  erred  in  dismissing  the  suit 
on  the  ground  that  the  plaintiff  was  disqualified  by  mental  defect  from 
inheriting.  Defendants  being  admittedly  strangers  whose  sole  title  * 
to  the  property  was  based  on  a  will,  the  validity  of  which  was  denied 
on  plaintiff's  behalf,  the  first  question  that  necessarily  arose  in  the 
case  was  as  to  the  validity  or  otherwise  of  that  will,  for  if  it  was  valid, 
plaintiff's  suit  must  fail,  whereas  if  it  was  invalid,  defendants  would 
be  mere  trespassers,  and,  as  such,  not  entitled  to  take  possession  of 
the  property,  and  then  plead  that  plaintiff  could  not  succeed  by  reason 
of  mental  defect,  a  plea  of  such  kind  being  open  only  to  a  person  who 
had  a  valid  title  in  the  land  19 

Succession  Act,  1865. — Indian  Succession  Act,  1865,  Sections  57,58 — Revocation 
of  will—11  Burning,  tearing  or  otherwise  destroying  " — Appeal  from  decree 
passed  by  Judge  in  Chambers — Punjab  Courts  Act,  1884,  Section  9. — The 
deceased  testator,  on  the  2nd  February  1892,  executed  a  will,  duly 
attested,  in  favour  of  his  wife,  the  present  appellant,  and  died  on  the 
24th  February  1898,  leaving  him  surviving  his  wife  and  five  sons  and 
five  daughters,  aged  from  five  to  thirty  years.  About  three  years  be- 
fore his  death,  the  deceased  wrote  the  word  "cancelled"  across  both 
sides  of  the  half  sheet  of  paper  on  which  the  will  was  written,  and 
drew  several  lines  in  ink  through  his  signature  and  the  signatures  of 
the  attesting  witnesses  in  such  a  manner  as  to  make  it  extremely 
difficult,  if  not  impossible,  to  decipher  those  signatures  and  impossible 
for  the  signatures  to  be  identified  as  his  and  the  witnesses,  even,  if 
the  names  could  be  deciphered.  The  Chief  Court  on  the  evidence 
found  that  the  deceased  intended  thereby  to   cancel   the  said  will 
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absolutely,  and  to  die  intestate.  It  was,  however,  contended  on  be- 
half of  appellant  that  the  will  had  not  been  duly  revoked  as  provided 
by  Sections  57  and  58  of  the  Indian  Succession  Act,  1865. 

Held,  on  a   consideration  of  the  facts  and  the  authorities,  that  the 
obliteration  of  the  signatures  constituted  a  destruction  of  the  will  with- 
in the  terms  of  the  Act,  and  that  such  destruction  having  been  effected 
by  the  deceased  animo  revocandi,  the  said  will  had  been  duly  revoked. 

An  appeal  lies,  under  Section  9  of  the  Punjab  Courts  Act,  from  the 
decree  of  a  Judge  in  Chambers  refusing  probate  of  a  will       ...         ...  6 

Succession  Certificate  Act,  1889,  Section  16. — Joinder  of  parties — Succession 
Certificate  Act,  1889,  Section  16 — Suit  by  certificate-holders  for  half  of 
sum  due  on  a  bond — Certificate  confined  to  half  of  deceased's  property — 
Heirs  to  other  half  refusing  to  join  as  co-plaintiffs.  —Plaintiffs  sued  for 
half  the  money  due  on  a  bond,  executed  in  favour  of  their  ancestors, 
after  obtaining  a  certificate  for  collection  of  the  same  as  heirs  to  half 
the  property  of  the  obligee.  They  impleaded  the  heirs  to  the  other 
half  of  the  obligee's  property,  and  stated  that  they  had  done  so  be- 
cause those  heirs  had  not  obtained  a  certificate  and  had  declined  to 
sue. 

Held,  that  under  Section  16  of  the  Succession  Certificate  Act,  1889, 
plaintiffs,  as  holders  of  a  certificate  entitling  them  to  collect  any  part 
of  the  debt  due  to  the  deceased,  were  competent  to   sue  for  that  part, 

and  that  the  suit  as  laid  could  proceed     ...  ...  ...  

Suits  Valuation  Act,  1887. — Suit  for  possession  of  house — Value  of  suit — Court  Fees 
Act,  1870,  Section  7  (v)  (e)— Suits  Valuation  Act,  1887,  Sections  3,  8- 
•  Held,  that  in  a  suit  for  possession  of  a  house  the  value  for  purposes 
of  jurisdiction  should  be  the  same  as  the  value  for  purposes  of  Court- 
fee  which,  under  Section  7  (v)  (e)  of  the  Court  Fees  Act,  1870,  is  the 
market  value  of  the  house. 

Held,  further,  that  under  the  circumstances  of  the  present  case  the 
value  of  the  suit  for  the  purpose  of  jurisdiction  was  the  value  of  the 
house  as  found  by  the  District  Judge,  viz.,  Rs.  5,000,  and  that  it  was 
not  competent  to  the  plaintiff  to  assign  an  arbitrary  value,  viz.,,  Rs. 
8,000,  to  the  subject-matter  of   the  suit. 

1.  L.  K.,  XX111  Calc,  541,  distinguished. 

Held,  therefore,  that  the  appeal  from  the  decree  of  the  District 
Judge  lay  to  the  Divisional  Court  ...  ...  ...  *..  ...         72 

Suit,  Value  of — See  Suits  Valuation  Act,  1887. 

„  ,,  Lekha-mukhi  mortgage — Suit  by  mortgagor  for  possession  on  ground 
that  mortgage  debt  was  satisfied — Nature  and  value  of  unit. — See  Mortgage, 
No.  6. 

T. 

Transfer  of  Civil  Case.-—  See  Civil  Procedure  Code,  1882,  Section  25. 

u. 

Unchastity— Forfeiture  of  Widow's  Life  Estate.— See  Custom,  No.  4>. 
Undue  influence— See  Specific  Relief  Act,  1877,  Section  18. 


INDEX  TO  CIVIL  JUDGMENTS.  xiT 


The  references  arc  to  the  Nos.  given  to  the  cases  in  the  "  Record. 


No. 


Value  of  Suit.—tiec  Mortgage,  No.  6.— Suits  Valuation  Act,  1887. 

Voluntary  Conveyance  — Qift  of  land  by  husband  to  wife — Contract  Act,  1872,  Section 
25,  Punjab  Laws  Act,  1872,  Section  5 — Statement  before  Settlement  Officer — 
Subsequent  mortgage  of  gifted  property  by  donor — Voluntary  conveyance 
in  fraud  of  creditors. — A.  gifted  certain  lands  and  a  house  to  his 
second  -wife  for  her  support,  and  appeared  before  the  Deputy  Super- 
intendent of  Settlement  and  prayed  that  mutation  might  be  effected 
in  the  donee's  name.  Mutation  was  formally  sanctioned,  but  subse- 
quently the  donor  mortgaged  the  gifted  property  as  well  as  other 
lands  to  plaintiff,  who  now  sued  to  recover  the  mortgage  money  and 
interest  from  all  the  property  included  in  the  deed.  The  donee,  who 
was  impleaded  as  a  defendant,  pleaded  that  plaintiff  could  not  claim 
against  the  property  gifted  to  her,  and  plaintiff  in  reply  contended 
(a)  that  the  gift  was  void  under  Section  25  of  the  Contract  Act,. 
(6)  that  the  donee  never  took  possession  of  the  property,  and 
(c)  that  the  gift  was  in  fraud  of  creditors  and  invalid. 

Held,  (a),  that  the  question  as  to  the  validity  of  the  gift  should  be 
determined  by  reference  to  Section  5  of  the  Punjab  Laws  Act, 
(6)  that  the  fact  that  subsequently  to  the  gift,  A.,  in  transactions  with 
third  parties,  called  the  property  his  own,  was  not  sufficient  to 
counteract  or  nullify  the  formal  statement  made  by  him  before  the 
Settlement  Officer  that  the  property  belonged  to  the  donee,  and 
(c)  that  inasmuch  as  A.,  though  heavily  in  debt  at  the  time  of  the  gift, 
was  a  man  with  a  large  amount  of  property  and  was  not  shown  to 
have  been  deprived,  in  consequence  of  the  gift  of  the  means  of  paying 
his  debts,  the  gift  was  not  void  as  being  in  fraud  of  creditors  ...         $ 

w. 

Waiver. — Mortgage — Alleged  waiver  of  right  to  demand  interest— Stipulation 
that  on  breach  of  contract  interest  should  be  payable  from  date  of  exe- 
cution of  mortgage  deed — Penalty. — Held,  following  J.  L.  E.,  11  All.% 
S6o,  that  the  most  cogent  and  conclusive  proof  must  be  demanded  to 
establish  that  a  party  to  a  contract  has  abandoned  a  right  accruing 
to  him  on  breach  and  has  entered  into  some  fresh  parol  agreement 
coudoniug  such  breach  and  creating  new  relations  with  the  party  in 
default. 

Found,  on  the  evidence,  that  the  original  mortgagee,  since  deceased, 
had  waived  his  right  to  demand  interest  in  respect  of  the  first  three 
instalments  due  under  the  mortgage  deed,  but  that  there  had  been  no 
such  waiver  on  the  part  of  his  representatives  is  interest  in  respect 
of  the  fourth  instalment. 

Held,  therefore,  that  the  mortgagee  was  entitled  to  claim  interest 
from  the  date  of  default  in  the  payment  of  the  fourth  instalment. 

Under  the  terms  of  the  contract  interest  was  to  be  payable  on 
default  from  the  date  of  the  execution  of  the  deed  and  not  from  that 
of  the  breach  of  the  contract, 

Held,  that  such  a  stipulation  was  in  the  nature  of  a  penalty,  and 
should  not  be  given  effect  to* 

L  L,  K>,  X11I  Calc,  164,  followed        39 
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Wajib-ul-arz. — See  Custom,  No.  3 — Pre-emption,  No.  4. 

Water-course — Right  to  take  through  another  village. — See  Custom,  No.  3. 

Widow-— Surrender  of  life  estate  by — in  favour  of  next  reversioner. — See  Custom — 
II.  Alienation,  Nos.  2  and  5. 

it  Distinction  between  male  owner  and  widow  in  possession  as  regards  neces- 
sity.— See  Custom — II.  Alienation,  No.  3. 

Forfeihire  of  widow's  life  estate   by  reason   of  unchastity. — See   Custom, 
No.  4. 

Sons  by  Ehatrani  widow  who  lived  with  a  Khatri  as   his   "  dharel  " 

Legitimacy. — See  Custom — III.  Inheritance,  No.  5* 

Succession   of  widow — Life  estate   or   maintenance. — See   Custom — III. 
Inheritance,  No.  6. 

M  Succession  of  widoiv— Right  of  stranger  in  possession  to  plead  that  widow 
was  disqualified  from  inheriting  by  reason  of  mental  defect.*— See  Suc- 
cession. 


No. 


Will,  Revocation  of. — See  Succession  Act,  1865. 
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CIVIL  JUDGMENTS. 


Pull  Bench. 
No.  1. 

Before  Mr.  Justice  Clark,  Chief  Judge,  Mr.  Justice  Reid 

and  Mr.  Justice  Robertson. 

SUNDER  SINGH,— (Plaintiff),— PETITIONER, 

Versus  J.   Revision  S  db. 

KISHEN  CHAND  AND  ANOTHER,— (Defendants),— 
RESPONDENTS. 
Case  No.  1976  of  1897. 

Bail  bond  given  for  appearance  of  accused  person — Non-appearance  of 
accused  and  forfeiture  of  bond — Suit  by  surety  against  principal  to  recover 
amount  of  bond — "Public  policy" — Contract  Act,  1872,  Sections  23,70 — 
Criminal  Procedure  Code,  1882,  Section  513. — 

Held,  by  the  Fall  Bench,  that  inasmuch  as  the  intention  in  requiring 
a  surety  for  the  appearance  of  an  accused  person  to  answer  a  criminal 
charge  is  that  the  surety  shall  at  his  own  personal  risk  see  to  the  appearance 
of  the  accused  according  to  his  bail  bond,  it  is  opposed  to  public  policy  to 
allow  the  surety  to  recover  from  his  principal  any  part  of  his  bail  bond  that 
may  have  been  forfeited  by  the  non-appearance  of  the  accused,  and  that  it 
is  immaterial  for  this  purpose  whether  the  surety's  suit  be  based  on  the 
ground  of  an  express  or  an  implied,  or  a  quasi-contract  by  the  principal 
to  indemnify  the  surety  or  as  an  action  in  tort  for  damages. 

Petition  for  revision  of  the  decree  of  W.  Chevis,  Esquire,  Additional 
Divisional  Judge,  Umballa  Division,  dated  2Ut  August  1897, 

Lai  Chand  and  Sangam  Lai,  for  petitioner. 

Madam  Gopal,  for  respondents, 

The  question  of  law  involved  in  the  case  was  referred  to  a 
Bench  by  the  following  order  of  the  learned  Judge  in  Chambers  : 

Reid,  J. — Notice  was  issued  on  the  groand  that  the  lower  12th  March  1898. 
Appellate  Court  has  found  that  the    Ludhiana  Court  had   not 
jurisdiction  solely  on  the  ground  that  the  cause  of  action  did  not 
arise  in  Ludhiana  without  deciding  whether   the   defendant 
resided,  as  alleged,  in  Ludhiana. 

The  learned  counsel  for  the  respondent  contends  that  a 
remand  for  a  decision  on  the  question  of  the  petitioner's  residence 
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is  unnecessary,  by  reason  of  the  fact  that  the  petitioner  has  no 
cause  of  action. 

The  contention  is  based  on  the  proposition  that  a  surety, 
who  has  given  bail  for  an  accused  person,  cannot  recover  from 
his  principal  the  bail  which  has  been  forfeited  in  consequence 
of  the  principal  failing  to  appear  when  required  by  the  6ourt 
which  released  him  on  bail. 

Herman  v.  Jeuchner,  L.  E%  15,  Q.  B.  7).,  561 ;  54,  L.  J. 
Q,  B.t  340,  Wilson  v.  Strugnell,  L.  B.  7,  Q.  B.  P.,  548 ;  50  L. 
J.  M.  145,  and  Fatteh  Singh  v.  Sanwal  Singh,  I.  L.  R.,  I. 
All,  751,  are  relied  on  to  support  the  contention  that  an  agree- 
ment by  the  principal  to  indemnify  his  surety  is  void,  as  being 
opposed  to  public  policy,  and  tending  to  defeat  the  object  of  the 
law.  For  the  petitioner  it  is  contended  that  the  Allahabad 
ruling  is  distinguishable,  as  it  dealt  with  a  case  of  security 
for  good  behaviour,  and  Section  513  of  the  Code  of  Criminal 
Procedure  allows  Courts  to  accept  money  or  Government  pro- 
missory notes  as  security,  except  in  the  case  of  bonds  for  good 
behaviour,  and  that  inferentially  the  object  of  the  law  is  not 
defeated  by  the  principal  alone  being  pecuniarily  damnified  by 
any  default  on  his  part  in  crimina  1  proceedings  other  than  good 
behaviour  cases. 

It  is  further  contended  for  the  respondent  that  Section  70 
of  the  Contract  Act  is  inapplicable  to  the  present  case,  and  that 
Section  140  is  still  less  applicable.  Reliance  is  placed  on  a 
dictum,  in  Damodara  Umialiar  v.  Secretary  of  Stats  for  India, 
I.  L.  B.j  XVIII  Mad.  88,  that  Section  70  "  requires  three  condi- 
"  tions  to  establish  a  right  of  action  at  the  suit  of  a  person  who 
"  does  anything  for  another.  The  thing  must  be  done  lawfully ; 
"it  must  be  done  by  a  person  not  intending  to  act  gratuitously ; 
"  and  the  person  for  whom  the  act  is  done  must  enjoy  the  benefit 
"of  it." 

The  petitioner  sued  the  father  of  the  respondent  on  the 
allegation  that  the  father  had  agreed  to  indemnify  him  for  any 
loss  which  he  might  suffer  as  surety,  and  the  suit  was  dismissed 
on  the  ground  that  the  agreement  was  immoral,  and  it  is  con- 
tended that  it  is  obvious  that  the  petitioner  looked  to  the 
father  of  the  respondent  and  not  to  the  respondent  to  indemnify 
him,  and  that  what  was  done  was  done  for  the  father,  not  for 
the  respondent. 

It  is  further  contended  that  the  respondent  did  not  accept 
ibe  act  of  the  petitioner,  having  no  choice  in  the  matter,  and 
feting  bound  to  leave  custody,  when  discharged  on  bail  being 
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provided  by  a  person  with  whom  he  had  no  privity,  and  that 
Section  70  does  not  apply  to  a  case  in  which  there  is  an  express 
agreement  by  another  to  indemnify  the  surety. 

For  the  petitioner  it  is  contended  that  authorities  dealing 
with  agreements  to  indemnify  are  not  in  point,  that  the  question 
of  legality  of  consideration  or  object  does  not  apply  to  quasi- 
contracts  dealt  with  by  Section  70,  and  that  in  any  case  an 
action  in  tort  lies,  the  petitioner  having  been  damnified  by  the 
wrongful  act  of  the  respondent  in  absconding. 

It  is  further  contended  that  this  Court  should  deal  only 
with  the  question  of  jurisdiction  on  which  notice  was  issued, 
leaving  the  Lower  Appellate  Court  to  deal  with  the  questions 
of  law  raised  for  the  respondent,  inasmuch  as  this  Court  could 
not  interfere  in  revision  with  the  findings  of  that  Court  on  those 
questions. 

I  cannot  accede  to  this  contention.  If  it  be  shown  that  a 
decree  cannot  legally  be  based  in  favour  of  the  petitioner  after 
the  appeal  is  returned  to  the  Lower  Appellate  Court  for  decision 
on  the  merits,  this  Court  will  not  exercise  the  discretion  vested 
in  it  of  interfering  in  revision  on  his  behalf. 

Herman  v.  JeucJmer,  like  the  Allahabad  case,  deals  with 
bail  in  a  case  of  bad  livelihood, 

Wilson  v.  Strugnell  dealt  with  a  case  in  which  the  defendant 
gave  security  for  the  plaintiff,  who  was  in  custody,  charged  with 
embezzlement,  and  received  from  the  latter  the  amount  of  the 
security  to  indemnify  himself  against  loss.  It  did  not  appear  that 
the  defendant  suffered  any  loss  through  the  plaintiff's  failure 
to  surrender  to  his  bail,  and  Stephen,  J.,  held  that  as  the  con- 
tract had  not  been  executed  the  plaintiff  could  recover,  though 
the  contract  was  opposed  to  public  policy.  This  view  was 
dissented  from  by  the  Court  of  appeal  in  Herman  v.  Jeuchner. 

A  further  question  arises  whether  an  action  in  tort  would 
lie,  if  Section  70  of  the  Contract  Act  be  inapplicable. 

Having  regard  to  the  absence  of  authority  on  this  point 
in  the  Law  Reports  of  this  country,  and  to  the  fact  that  such 
suits  may  frequently  be  filed,  I  refer  the  appeal  to  a  Bench. 
An  early  date  will  be  fixed. 


The  question  of  law  involved  was  referred  to  a  Full  Bench 
by  the  following  order  of  the  Divisional  Bench  (Chatterjee  and 
Robertson,  J  J.)  :  — 

The  material  facts  are  given  in  the  judgment  of  the  Divi-     6th  Jany.  1899. 
aional  Judge  who  dismissed  the   claim   as  against   both   the 
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respondents  in  this  application  for  revision,  which,  however, 
has  been  admitted  as  regards  Ram  Rattan  only,  and  rejected 
as  regards  Kishen  Chand. 

We  think  the  points  referred  by  the  learned  Judge  to  a 
Bench  should  be  put  before  a  Full  Bench,  as  they  are  of  con- 
siderable importance,  and  there  is  a  dearth  of  Indian  authority 
bearing  on  them.     They  appear  to  be — 

(1)  Whether  the  suit  is  covered   by   Section   70  of  the 

Contract  Act  ? 

(2)  If  not,  whether  the  suit  will  lie  against  the  respond- 

ent as  an  action  in  tort  ? 

(3)  Whether  in  either  case  the  suit  should  be    dismissed 

on  the  ground  that  it  would  be  opposed  to  public 
policy  to  hold  the  respondent  liable  to  refund  the 
amount  of  bail  forfeited  by  the  plaintiff  to  the 
Faridkot  State  ? 

We  refer  the  above  questions,  and,  to  save  further  trouble 
to  the  parties,  the  whole  case,  to  the  Full  Bench. 


The  following  judgments  were  delivered  by  the  learned 
Judges  who  constituted  the  Full  Bench  : 

18th  March  1899*  Clark,  C.J, — The  question   arising   in   this  case  may  be 

stated  in  the  following  way  : — 

Is  it  opposed  to  public  policy  for  a  surety,  who  has  given  a 
bail  bond  for  the  appearance  of  his  principal  to  answer  a  crimi- 
nal charge,  and  whose  bail  bond  has  been  forfeited  in  conse- 
quence of  the  non-appearance  of  the  principal,  to  recover  the 
amount  forfeited  (or  any  part  of  it)  from  his  principal  either  on 
the  ground  of  an  express  or  implied  contract,  or  gucm-contract 
(Section  70  of  the  Contract  Act)  by  the  principal  to  indemnify 
the  surety,  or  as  an  action  in  tort  ? 

The  authorities  on  the  subject  are  quoted  in  the  orders  on 
which  this  case  has  come  before  a  Fall  Bench.  Distinction 
must  be  drawn  between  the  cases  in  which  the  surety  was  for 
good  behaviour  and  those  in  which  it  was  for  appearance  only. 
Probably  the  surety  in  the  latter  case  is  in  a  stronger  position 
than  in  the  former  :  it  is  only  necessary  now  to  deal  with  the 
case  of  a  surety  for  the  appearance  of  an  accused  ?( 

The  main  question  is,  what  is  the  object  of  the  law  in 
requiring  a  surety  or  sureties  for  the  appearance  of  the  accused  ? 
Is  it  intended  to  obtain  their  co-operation  and  assistance 
in  securing  the  accused's  appearance  at  their  own  risk,  or  is  it 
not  to  be  at  their  risk,  but  at  the  risk  of  the  accused  ? 
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If  the  former  is  the  intention,  then  to  allow  the  surety  to 
recover  his  loss  from  his  principal  defeats  that  intention. 

If  the  peril  and  risk  are  to  he  the  accused's  alone,  there 
would  be  no  object  in  requiring  sureties,  when  the  accused  him- 
self could  furnish  the  full  amount  of  the  security  required  from 
himself  and  the  sureties,  and  there  would  be  no  object  in 
requiring  more  than  one  sureties,  where  the  one  surety  was 
good  for  the  full  amount  of  bail  required. 

I  am  of  opinion  that  when  a  surety  gives  a  bond  for  the 
appearance  of  an  accused  it  is  intended  that  he  should  do  so  at 
his  own  risk.  In  support  of  this  view  I  quote  Jerris,  C.  J.,  in 
Jones  v.  Orchard  (16  0.  B.,  614,  33  L.  J.,  231)  ;  he  says  :  "  On  the 
"  argument  of  the  rule  it  was  contended  that  the  law  would 
"  not  imply  such  a  promise,  because  it  would  be  contrary  to 
rt  public  policy  to  imply  a  contract  for  a  principal  in  a  criminal 
"  case  to  indemnify  his  surety  against  the  consequences  of  the 
"  principal  not  surrendering  to  take  his  trial.  If  it  were 
"  necessary  to  decide  that  point,  I  should  be  inclined  to  think 
"  that  it  would  be  contrary  to  public  policy  to  imply  a  contract 
;'  between  an  offender  and  his  surety  to  indemnify  the  surety  in 
'•  case  of  the  principal's  non-appearance,  because  the  effect  of 
"  that  would  be  to  give  the  security  of  one  person  only  instead 
"  of  the  number  required  by  law  to  insure  the  appearance  of  the 
"  offender." 

Similarly  Stephen,  J.,  in  Wilson  v.  Strugnell  (7  Q.  Q.  B.  D., 
551)  says :  "  In  the  third  place  I  am  of  opinion  that  the  contract 
11  to  indemnify  the  bail  against  his  liability  was  contrary  to  public 
"  policy,  and  therefore  illegal  and  void,  I  should  have  been 
"  prepared  to  hold  thus  upon  the  obvious  principle  that  the 
"  effect  of  the  contract  is  to  deprive  the  public  of  the  security 
"  of  the  bail,  but  I  think  that  the  opinion  of  the  Court  in  Jones 
"  v.  Orchard  is  a  direct  authority  in  favour  of  the  view  which 
"  I  take,  though  the  judgment  of  the  Court  in  that  case  pro- 
"  ceeded  en  another  point." 

Similarly  in  'Herman  v.  Jeuchner  (15  Q.  B.  D.,  563)  Brett, 
M.  R.,  says :  "  When  a  man  is  ordered  to  find  bail  and  a  surety 
"  becomes  responsible  for  him,  the  surety  is  bound  at  his  peril 
"  to  see  that  his  principal  obeys  the  order  of  the  Court."  This, 
however,  was  a  case  of  a  surety  for  good  behaviour. 

On  behalf  of  the  surety  it  is  argued  that  Section  513, 
Criminal  Procedure  Code,  allows  the  deposit  of  money  in  lieu 
of  a  bond  in  cases  other  than  bonds  for  good  behaviour,  and  that 
this  shows  that  the  surety  is  not  being  personally  looked  to. 
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It  will  be  observed,  however,  that  it  is  the  principal  who 
may  with  permission  of  the  Court  make  deposit  in  lieu  of  exe- 
cuting his  own  bond,  and  ihe  principal  is  not  allowed  to  deposit 
money  in  lien  of  the  bail  bonds  of  his  sureties.  This  section 
seems  to  me  to  be  rather   against  than  in  favor  of  the  surety. 

I  hold  then  that  the  intention  in  requiring  a  surety  for  the 
appearance  of  an  accused  person  to  answer  a  criminal  charge 
is  that  the  surety  shall  at  his  own  personal  risk  see  to  the 
appearance  of  the  accused  according  to  his  bail  bond,  and  that 
it  is  opposed  to  public  policy  to  allow  him  to  recover  from  his 
principal  any  part  of  his  bail  bond  that  may  have  been  forfeited 
by  the  non-appearance  of  the  accused. 

An  express  contract  by  the  principal  to  indemnify  the  surety 
would  be  void  under  Section  23  of  the  Contract  Act ;  an  implied 
contract  or  a  gwaw'-contract  under  Section  70  of  the  Contract  Act 
would  be  on  no  better  footing,  and  it  is  equally  opposed  to 
public  policy  to  allow  such  an  action  in  tort.  I  would  dismiss 
the  petition  with  costs. 

29th  'March  1899.  Reid,  J. — I  concur.  Jones  v.  Orchard  and  Wilson  v.  Strugnell, 

which  was  concurred  in,  so  far  as  the  dictum  quoted  from  it  by 
the  learned  Chief  Judge  is  concerned,  by  Brett,  M.  R,  and  Bag- 
gallay,  L.  J.,  in  Herman  v.  Jeuchner,  establish  the  principle 
that  there  cannot  be  an  express  contract,  within  the  terms  of 
Section  2  (6)  of  the  Contract  Act,  between  a  principal  and  his 
bail  for  the  indemnification  of  the  latter  by  the  former,  in  the 
event  of  forfeiture  by  reason  of  the  failure  of  the  principal  to 
surrender.  In  Margitti  v.  Williams,  I.  B.  and  Ad.,  425,  Parke,  B., 
held  :  "  The  only  difference  between  an  express  and  implied  con- 
"  tract  is  in  the  mode  of  proof.  An  express  contract  is  proved 
"  by  direct  evidence,  an  implied  contract  by  circumstantial  evi- 
li  dence.  Whether  the  contract  be  proved  by  evidence  direct  or 
"  circumstantial,  the  legal  consequences  resulting  must  be  the 
■  same."  Applying  this  rule,  inasmuch  as  Section  70  of  the 
Contract  Act  only  entitles  one  to  recover  from  another  if  he  did 
not  intend  to  benefit  the  other  gratuitously,  the  bar  to  recovery 
under  an  express  agreement  equally  bars  recovery  under  Sec- 
tion 70. 

The  bail  is,  in  my  opinion,  equally  unable  to  recover  from 
his  principal  by  an  action  in  tort. 

To  allow  him  to  do  so  would,  in  the  event  of  his  principal 
having  property  which  could  be  attached,  place  him  in  the 
position  which  he  would  occupy  if  he  were  allowed  to  contract 
with  his  principal  for  indemnification. 
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The  act  of  the  principal  in  failing  to  surrender  does  not 
appear  to  fall  within  any  class  of  cases  for  which  the  recognised 
legal  remedy  is  an  action  for  damages.  A  bail  may  always 
arrest  his  principal  and  render  him  up  in  his  own  discharge 
(Exp.,  Lyne,  3  Stark,  132),  but  he  appears  to  have  no  action  for 
damages  against  a  principal  whose  surrender  he  does  not  secure. 

I  would  answer  the  first  and  second  questions  referred  in 
the  negative,  and  the  third  in  the  affirmative. 

Kobertson,  J. — I  have  nothing  to  add  to  what  has  been 
said  by  the  learned  Chief  Judge  and  Mr.  Justice  Reid.  I  think 
it  is  clear  that  in  taking  sureties  for  the  appearance  of  an 
accused  person  the  object  is  to  have  a  guarantee  as  it  were  from 
the  sureties  at  their  own  risk  that  the  accused  will  so  appear, 
and  the  pecuniary  liability  is  imposed  for  the  purpose  of  secur- 
ing that  the  sureties  will  ensure  the  appearance  of  the  accused. 
To  hold  that  the  surety  could  recover  from  an  absconding  accused, 
either  under  an  express  contract,  or  an  implied  or  quasi-con- 
tract,  or  by  an  action  in  tort  would  be  to  defeat  this  object,  and 
therefore  contrary  to  public  policy.  I  concur  in  the  findings  of 
the  learned  Chief  Judge  and  Mr.  Justice  Reid. 

Application  dismissed. 

No.  2. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Robertson. 
SHAHBAZ  KHAN,-(Plaintiff),— APPELLANT,  -\ 

Versus  >  Appellate  Side. 

NUR  MUHAMMED  KHAN,--(Defendant),— RESPONDENT) 
Case  No.  643  of  1896. 

Civil  Procedure  Code,  1882,  Sections  13,  14— Decree  of  Foreign  Court — 
Kabul  Court— Compromise. 

Plaintiff  sued  on  the  allegations  that  defendant  had  entered  into  a 
sort  of  partnership  with  His  Highnes3  the  Amir  of  Kabul  in  regard  to  the 
tolls  to  be  levied  on  fruit  leaving  Kabul  territory,  one  of  the  terms  of  such 
agreement  being  that  defendant  was  to  receive  -Jrd  share  and  His  Highness 
the  Amir  the  remaining  frd  share  of  the  said  dues  j  that  defendant  had 
sold  his  *rd  share  to  plaintiff,  and  that  the  said  transaction  had  resulted 
in  aprofit.  Plaintiff,  therefore,  claimed  a  settlement  of  accounts,  and  a  sum 
of  Es.  17,500  to  be  dae  to  him.  Defendant  in  reply  pleaded  that  there  was 
a  loss  and  not  a  profit  on  the  transaction,  that  nothing  was  due  to  plaintiff, 
and  that  the  plaintiff  had  already  sued  him  in  the  Kabul  Court  which  had. 
found  that  a  certain  sum  was  due  to  defendant,  that  thi  s  claim  had  been 
settled,  and  that  plaintiff's  present  claim  was  barred  by  the  decision  of 
the  Kabul  Court.  Defendant,  further  pleaded  that  as  plaintiff  had  affixed 
his  seal  to  the  said  decision  and  as  it  had  been  acted  upon,  it  should  be 
regarded  as  a  mutual  settlement  and  should  stand  as  a  bar  to  the  plaintiff's- 
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suit.  It  -was  alleged  that  plaintiff,  in  December  1894,  filed  a  petition  pray- 
ing His  Highness  the  Amir  to  have  plaintiff's  accounts  with  defendant 
settled,  and  that  this  petition  was  referred  by  His  Highness  to  the  officer 
in  charge  of  the  Panchayat-Jchana  at  Kabul  "to  be  directed  to  decide 
"  according  to  the  principles  of  equity  and  justice  the  case  relating  to 
"  partnership  business  between  plaintiff  and  defendant."  It  appeared  that 
some  of  defendant's  witnesses  were  examined  by  the  said  Panchayat-hhana, 
but  on  plaintiff  asking  for  time  to  produce  his  witnesses  from  Peshawar, 
the  Court  rejected  his  application  on  the  ground  that  if  plaintiff  could 
produce  proof  from  Peshawar,  he  might  bring  this  fact  to  the  notice  of 
His  Highness,  "  so  that  His  Highness  may  pass  orders  on  his  behalf." 
On  the  20th  January  1895  the  Panchayat-hhana  submitted  its  findings 
to  His  Highness,  and  on  the  receipt  of  his  orders  upon  them,  the  Court  on 
the  3rd  February  1895  passed  its  judgment  whereby  plaintiff  was  directed 
to  pay  defendant  Rs.  3,213  of  Kabuli  coin,  and  defendant  was  mulct  in 
Us.  1,150,  Queen's  coin.  The  seal  of  plaintiff  and  the  signature  of  defend- 
ant were  then  taken  upon  the  said  judgment. 

The  lower  Court  held  that  though  the  order  of  the  Kabul  Court,  con- 
sidered as  the  judgment  of  a  Foreign  Court,  could  not  bs  pleaded  as  a  bar  to 
the  present  suit,  it  amounted  to  a  compromise  binding  on  the  plaintiff,  and 
therefore  dismissed  the  suit. 

Held,  on  the  facts  of  the  case,  that  the  said  order  did  not  amount  to  a 
compromise  binding  on  plaintiff. 

Held,  farther,  that  the  judgment  pleaded  iu  bar  to  plaintiff's  suit  had 
not  been  shown  to  be  the  order  of  a  regularly  constituted  tribunal  having 
jurisdiction  to  pass  final  orders  in  this  case,  and  that  it  hid  npfc  in  fact 
passed  any  such  final  orders,  the  fact  that  the  Panchayat-hhana  did  not  pass 
orders  on  its  own  authority,  but  before  giving  judgment,  referred  the  case 
for  the  opinion  of  His  IIighnes3,  clearly  showing  that  the  Court  was  not 
one  of  independent  jurisdiction  capable  of  finally  deciding  the  matter  be- 
fore it. 

When  the  judgment  of  a  Foreign  Court  is  pleaded  iu  bar,  under  Sec- 
tions 13  and  14  of  the  Civil  Procedure  Code,  it  must  be  shown  that    the 
judgment  so  relied  on  is  the  judgment  of  a  duly  and  regularly  constituted 
Court  of  law,  having  independent  jurisdiction  to  decide  the  matter  in  dis- 
pute, and,  so  far  as  the  Court  itself  is  concerned,  to  decide  it  finally. 

First  appeal  from  the  decree  of  W.  B.  De  Courcy,  Esquire,  District 
Judge,  Peshawar,  dated  18M  May  1896. 

K.  P.  Roy,  for  appellant. 

Lajpat  Rai,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

20th  Jany  1899;  Robertson,  J.— The  plaintiff  in  this  case  is    stated  by  the 

lower  Court  to  be  a  man  from  independent  territory,  who 
has  long  resided  in  Kabul.  The  defendant,  Nur  Muhammad 
Khan,  is  a  man  in  the  scrviec  ol  the  Amir  of  Kabul,  and  was 
in  Peshawar  when  the  suit  was  tiled,  but  docs  not  permanently 
reside  there. 
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Ifc  appears  that  the  defendant,  Nur  Muhammad  Khan,  en- 
tered into  a  sort  of  partnership  with  His  Highness  the  Amir 
of  Kabul,  in  regard  to  the  tolls  to  be  levied  on  fruit  leav- 
ing the  Kabul  territory.  He  did  not  farm  these  dues  for  a 
definite  sum,  but  out  of  the  total  amount  of  Rs.  1,20,000,  Kabnli 
coin,  defendant  had  ;]rd  share  of  the  dues,  i.  e.,  Rs.  40,000, 
the  Amir  having  the  remaining  jfrd  share,  or  Rs.  80,000. 
The  defendant  was  to  be  responsible  to  the  Amir  for  profit 
and  loss  and  was  to  work  the  contract.  The  exact  terms 
of  the  arrangement  between  His  Highness  the  Amir  and 
Nur  Muhammad  Khan  are  not  quite  clear.  Nur  Muham- 
mad Khan,  defendant,  however,  sold  his  |rd  share  in  the 
bargain  to  plaintiff  Shahbaz  Khan  for  Rs.  52,000,  who  there- 
fore became  in  effect  the  partner  of  His  Highness  the 
Amir.  Defendant,  however,  alleged  that  there  was  a  loss, 
and  no  profit.  Plaintiff's  claim  alleges  a  profit,  and  a  sum 
of  Rs.  17,500  to  be  due  to  him.  It  is  unnecessary  at  this 
stage  to  go  further  into  the  alleged  facts  of  the  contract 
between  Shahbaz  Khan  and  Nur  Muhammad  Khan,  as  the 
lower  Court  has  not  gone  into  them,  and  has  passed  no 
decision  on  the  merits. 

The  defendant  in  reply  to  plaintiff's  claim  for  a  settlement 
of  accounts  and  for  Rs.  17,500  pleaded  on  the  facts  that  nothing 
was  due  and  went  on  to  plead  that  the  plaintiff  had  already  sued 
him  in  the  Kabul  Court,  which  had  found  that  Rs.  3,213 
(Kabul  coin)  was  due  to  defendant  from  plaintiff,  and  that 
this  claim  had  been  settled,  the  claim  of  Shahbaz  Khan, 
plaintiff,  being  barred  by  the  decision  of  the  Kabul 
Court.  Defendant  also  alleged  that  as  plaintiff  had  affixed 
his  seal  to  the  decision  of  the  Kabul  Court  and  it  had  been 
acted  on,  it  should  be  taken  in  the  light  of  a  mutual  settle- 
ment and  should  stand  as  a  bar  to  the  present  claim. 

The  lower  Court  found  against  the  plea  that  the  order 
of  the  Kabul  Court  was  a  bar  to  this  suit  considered  as  the 
judgment  of  a  Foreign  Court,  but  held  that  it  was  a  com- 
promise binding  on  the  plaintiff,  and  dismissed  the  suit  accord- 
ingly. 

From  this  order  plaintiff  appeals.  The  alleged  facts 
regarding  the  settlement  o£  plaintiff's  claim  by  the  Kabul 
Court  are  as  follows  :—  It  must  be  noted  that  the  plaintiff 
denies  that  he  ever  wrote  the  application,  or  sealed  it, 
to  have  his  case  decided  in  the  Kabul  Court,  and  that 
whatever  action  he  did  take  in  that  matter  wras  under 
duress ; — 
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It  is,  however,  alleged  that  the  plaintiff  sealed  and  put 
in  a  petition,  dated  December  1894,  written  for  him  by  one 
Ata  Muhammad,  who  was  called  as  a  witness  for  the  defend- 
ant and  who  is  a  servant  of  the  Amir's  sister,  asking  His 
Highness  the  Amir  to  have  his  accounts  with  Nur  Muham- 
mad Khan  settled  for  him.  This  petition  was  referred  by 
His  Highness  to  Mir  Afzal  Khan,  the  officer  in  charge  of 
the  Fanchayat-khana  at  Kabul,  "  to  be  directed  to  decide  accord- 
ing to  the  principles  of  justice  and  equity  the  case  relating  to 
partnership  business  between  Shahbaz  Khan  and  Nur  Muham- 
mad Khan." 

On  3rd  February  1895,  the  Court  passed  its  judgment, 
the  result  of  which  was  that  the  plaintiff  was  directed  to 
pay  the  defendant  Bs-  3,213  of  Kabuli  coin,  and  the  defend- 
ant was  mulct  in  Rs.  1,150,  Queen's  coin,  claimed  by  the 
plaintiff,  but  which  the  Court  directed  should  be  paid  into 
His  Highness,  the  Amir's  treasury,  in  connection  with  some 
alleged  illicit  sales  of  fruit  by  third  parties. 

Some  witnesses  of  the  defendant,  Nur  Muhammad  Khau, 
appear  to  have  been  examined,  and  Shahbaz  Khan,  plaintiff, 
asked  for  time  to  produce  his  witnesses  from  Peshawar.  This 
time  was  clearly  not  given,  the  Court  remarking  that  :  "  If  he 
"  can  produce  proof  from  Peshawar  he  may  bring  this  fact  to 
"  the  notice  of  His  Highness,  so  that  His  Highness  may  pass 
"  orders  on  his  behalf .  If  he  fails  to  produce  any  proof,  his 
"  statement  will  be  treated  as  groundless."  This  finding,  it  is 
clear,  was  submitted  by  the  Vanchayat-khana  to  His  Highness 
on  20th  January  1895,  and  on  the  receipt  of  his  order  upon  it, 
it  was  announced,  and  the  seal  of  the  plaintiff  and  the  signa- 
ture of  defendant  were  taken  upon  it. 

We  have  first  to  decide  whether  this  can  be  held  to  be  a 
binding  compromise.  We  have  no  hesitation  in  finding  that  it 
is  not.  Apparently  the  lower  Court  considered  that  because 
the  plaintiff  had  applied  to  the  Amir  himself  for  a  settlement, 
and  then  had  sealed  the  decision,  which  he  denies,  that  he  had 
"compromised."  But  we  cannot  agree  to  this.  It  is  clear 
even  if  he  did  himself  present  the  petition,  that  all  he  did 
was  to  endeavour  to  get  his  claim  against  the  defendant  equit- 
ably settled,  and  that  the  affixing  of  his  seal,  if  he  did  so, 
amounts  to  no  more  than  a  notiGcation  that  the  decision  had 
been  communicated  to  him.  It  cannot  possibly  be  held  to  be 
a  binding  compromise,  and  indeed  the  counsel  for  the  respond- 
eat did  not  attempt  to  press  this  view  strongly. 
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On  the  other  hand  it  was  urged  that  as  a  matter  of  fact 
the  decision  by  the  Kabul  Court  was  a  bar  to  this  suit;  under 
Sections  13  and  14  of  the  Civil  Procedure  Code.  Arguments  on 
both  sides  were  adduced  at  great  length  on  this  point,  and  a 
great  many  authorities,  which  wo  have  consulted,  were  quoted, 
which  we  have  now  to  consider. 

Now  we  must  remark  at  the  outset  that  we  have  no  part 
of  the  record  of  the  case  decided  by  the  Panchayat-hhana  before 
us  except  the  judgment  delivered.  It  appears  that  a  register 
which  was  stated  to  contain  all  that  there  was  of  a  record  was 
produced  in  the  lower  Court,  but  it  was  taken  away,  and  is 
not  now  before  us. 

Nothing  has  been  produced  before  us  to  show  what  is  the 
constitution  of  the  Court,  nor  the  authority  upon  which  it 
stands.  When  the  judgment  of  a  foreign  Court  is  pleaded  in 
bar,  we  hold  that  it  must  be  clearly  shown  that  the  judgment 
so  relied  on  is  the  judgment  of  a  duly  and  regularly  constituted 
Court  of  law,  having  independent  jurisdiction  to  decide  the 
matter  in  dispute,  and,  so  far  as  the  Court  itself  is  concerned, 
to  decide  it  finally. 

Now  it  is  common  knowledge  that  the  Kabul  State  is 
under  the  personal  rule  of  His  Highness  the  Amir  of  Kabul. 
It  appears  clearly  from  the  judgment  that  the  case  was  refer- 
red by  him  to  a  Panchayat-khana  which  did  not  pass  its  order 
on  its  own  authority,  but  before  giviug  judgment  referred  the 
case  for  the  opinion  of  His  Highness  and  only  pronounced 
judgment  after  receipt  of  his  orders.  It  appears  from  this, 
therefore,  that  the  Court  was  not  one  of  independent  jurisdic- 
tion capable  of  finally  deciding  the  matter  before  it.  And 
it  appears  further  from  the  petition  of  the  plaintiff  Shahbaz 
Khan  to  His  Highness,  dated  22nd  January  1896,  and  the  order 
of  His  Highness  the  Amir  endorsed  upon  this  that  neither  the 
applicant  nor  His  Highness  considered  the  accounts  between 
Shahbaz  Khan  and  Nur  Muhammad  Khan  to  have  been  finally 
settled.  Haji  Ghulam  Nabi,  witness  No.  5  for  defendant,  says  : 
"  The  Amir  was  informed  of  the  finding,  he  approved  of  the 
"order,  and  it  became  final."  Further  we  have  conflicting 
statements  as  to  the  powers  and  jurisdiction  of  the  Court :  Mu- 
hammad Seri  Khan,  witness  No.  4  for  defendant,  says  :  "  The 
11  rule  is  that  a  case  in  Kabul  first  goes  before  the  panchaynt.  If 
"  settled,  well.  If  not,  it  goes  to  the  Kazi."  Haji  Ghulam  Nabi, 
however,  gives  a  different  account  of  the  Kabul  tribunals— one, 
he  says,  is  the  Panchayat-khana,  and  the -'other  the  Kazi-khana 
of  apparently   concurrent  jurisdiction.    The  decision  of  the 
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Panchayat-khana  he  first  says  is  final,  but  later  on  that  it  was 
in  this  case  submitted  to  the  Amir  and  only  became  final  on 
his  approval. 

We  pass  no  criticism  of  any  kind  on  these  arrangements 
which  may  be  admirably  suited  to  the  State  where  they  are  in 
force.  But  it  cannot  be  held  on  the  facts  before  us  that  the 
order  which  is  pleaded  in  bar  is  the  judgment  of  a  duly  consti- 
tuted Court  of  law,  such  as  is  contemplated  in  Section  13  and 
Section  14  of  the  Civil  Procedure  Code.  We  cannot  hold  there- 
fore that  the  principle  laid  down  that  if  a  person  as  plaintiff 
has  selected  the  tribunal  of  a  foreign  country  as  the  one  in 
which  he  would  sue,  he  cannot  not  afterwards  say  that  the  judg- 
ment of  that  tribunal  was  not  binding  upon  him,  applies.  (See 
inter  alia  6,  Q.  B.  page  161,  VIII  Mad.,  14.  XV  Mad,  83,  II Mad., 
400).  Tn  this  case  we  hold  that  the  judgment  pleaded  in  bar 
has  not  been  shown  to  be  the  order  of  a  regularly  constituted 
tribunal  having  jurisdiction  to  pass  final  orders  in  this  case,  and 
further  we  find  from  the  facts  that  no  final  settlement  of  the 
account  between  the  parties  has  been  come  to.  (See  inter  alia 
Bage  v.  Bulkeley  quoted  at  page  220  of  Hukam  Chand's  Civil- 
Procedure  Code). 

It  is  quite  clear  from  all  the  facts  as  stated  by  defendant's 
own  witnesses  that  the  merits  of  the  case  were  not  fully  gone 
into,  and  that  plaintiff  was  never  given  any  opportunity  of 
producing  his  witnesses.  No  evidence  was  taken  except  that 
of  a  few  witnesses  for  the  defendant,  the  accounts  put  in  by 
Mirza  Nur  Muhammad  on  behalf  of  defendant  were  accepted 
without  demur,  and  the  whole  proceedings  were  most  summary. 
But  we  find  it  unnecessary  now  to  go  into  any  further  matters 
connected  with  this  case.  We  have  found  that  the  order  of 
the  Panchayat-khana  was  not  a  binding  compromise  on  the  parij 
of  the  plaintiff,  and  we  find  that  that  order  is  not  the  judgment 
of  a  duly  constituted  Court  having  jurisdiction  to  pass  a  final 
order  on  the  subject  now  in  dispute  between  the  parties,  and 
that  it  has  not  in  fact  passed  such  :i  final  order. 

Tt  is  to  be  notcd.inter  alia  that  the  witness  Ram  Chand,  a 
member  of  this  panchnya/  states  that  the  plaintiff  was  to  give 
evidence  for  the  sales  at  Hashtnagar.  He  never  did  so,  and 
"  the  question  was  never  decided."  The  order  of  the  panchayat 
also  itself  notes  that  two  points  were  referred  to  Mulla  Mu- 
hammad Tayyab  Khan  for  enquiry.  "  He  wrote  that  in  his  next 
letter  he  will  give  a  full  detail  of  the  matter.  But  no  other 
letter  from  him  , has  yet  been  received."  It  would  be  hardly 
possible  we  think  to  hold  that  the  claim  has   been   thoroughly 
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tried  and  decided  on  its  merits  in  the  face  of  these  statements 
and  the  other  circumstances  of  the  case.  For  these  reasons  wo 
consider  that  the  order  of  the  lower  Court  must  be  set  aside 
and  the  case  remanded  for  decision  on  its  merits.  Stamp  on 
appeal  to  be  refunded.     Costs  to  be  costs  in  the  suit. 


No.  3. 

Before  Mr.  Justice  Reid  and  Mr.  Justice  Gordon   Walker, 

GIYAN  PARKASH,— (Plaintiff),— APPELLANT, 

Versm 

HAZURA  SINGH  alias  UTTAM  PARKASH,— (Defendant),— . 
RESPONDENT. 

Case  No.  1283  of  1897. 

Mahant,  appointment  or  deposition  of — Poioers  of  bhekh — Jurisdiction  of 
Civil  Court  —Chitta  Akhara,  Amritsar  City. 

Questions  of  succession  and  appointment  to,  and  dismissal  from  the 
office  of  mahant  must  be  governed  by  the  evidence  in  each  case. 

In  a  case  relating  to  the  mahantship  of  the  Chitta  Akhara,  Amritsar 
City,  found,  on  the  evidence,  that  the  bhekh,  or  college  of  mahants,  when 
composed  of  the  mahants  of  the  principal  akharas  at  Amritsar,  including 
maha  nts  nominated  by  the  guru  of  the  mahant  who  has  to  be  dealt  with, 
has  full  power  to  remove  a  mahant  for  misconduct,  and  that  in  the  event 
of  a  vacancy  in  the  mahantship,  whether  caused  by  the 'removal  or  other- 
wise  of  the  mahant,  a  successor  can  be  validly  appointed  only  with  the  sanc- 
tion of,  or  ratification  by,  the  bhekh. 

Held,  that  when  a  mahant  has  been  appointed  by  the  bhekh,  a  Civil  Court 
should  not  interfere  with  the  appointment  except  for  very  cogent  reasons. 

Qucere  :  whether  a  Civil  Court,  after  it  has  once  held  that  a  bhekh  has 
power  to  depose  a  mahant  for  miscoudact  and  has  actually  deposed  him,  can 
go  into  the  question  whether  such  mahant's  conduct  was  or  was  not  bail. 

First  appeal  from  fhe  decree  of   W.   A.    Harris,    Esquire,    JDutrir.t 
Judge,  Auxritmr,  dated  29th  July  1897. 

H.  A.  B.  Rattrgan  and  Shib  Has,  for  appellant". 

Ishwar  Das,  for  respondent. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the 
Court  which  was  delivered  by 

Reid,  J. — This  was  a  suit  for  possession  of  a  Sikh  temple,  llth  April  1899. 
known  as  the  Chitta  Akhara,  in  the  Amritsar  city,  and  of  certain 
endowed  property  attached  thereto,  on  the  allegation  that  the 
plaintiff  was  duty  appointed  mahant,  and  that  the  defendant,  pro- 
fessing to  have  been  appointed  by  the  last  mahant  to  succeed  him 
wrongfully  obstructed  the  plaintiff's  possession. 
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The  question  for  consideration  is  whether,  at  the  date  of  suit, 
the  plaintiff-appellant  was  the  duly  appointed  mahant. 

Sant  Parkash,  mahant  of  the  Chitta  Akhara,  died  on  the  19th 
July  1884,  having  nominated  Anant  Parkash  his  successor,  by  a 
document,  dated  the  18th  July  1884,  containing  the  following 
conditions : — 

1.  Anant  Parkash  is  not  to  keep  a  woman  or  go  to  any 

woman's  house. 

2.  If,  in  my  life-time,  he  becomes  a  bad  character,  I  will 

turn  him  out ;  if  he  becomes  a  bad  character  after 
my  death,  the  mahant  of  the  gaddi  Guru  Nanak  Sahib 
Derawala  will  have  the  right,  in  concert  with  the 
bhekh  of  Amritsar,  to  deal  with  Anant  Parkash, 
who  will  have  no  right  to  object  to  changes  made 
by  them. 

Anant  Parkash  on  his  part  executed  an  agreement,  on  the 
same  day,  accepting  the  above  terms,  aud  admitting  the  right 
of  the  aforesaid  guru  and  bhekh  to  depose  him  from  the  gaddi,  in 
the  event  of  his  (I)  becoming  a  bad  character  ;  or  (2)  keeping 
any  woman  at  the  temple  or  going  to  the  house  of  any  woman  ; 
or  (3)  keeping  up  his  connection  with  his  natural  relations ;  or 
(4)  failing  to  give  clothes  and  food  to  any  chela  or  gurbhai.  From 
March  1887,  complaints  were  made  at  intervals  that  Anant 
Parkash's  conduct  was  bad,  and  in  March  1892,  a  charge  of  theft, 
arising  out  of  connection  with  a  woman,  was  brought  against  him, 
but  was  apparently  dismissed. 

A  grant,  in  the  form  of  an  assignment  of  Government  reve- 
nue, to  the  akhara,  was  reduced  on  the  death  of  Sant  Parkash 
to  Rs.  500  a  year,  and,  in  consequence  of  complaints  of  in  is- 
nianagement,  the  Deputy  Commissioner  of  Amritsar  moved  the 
bhekh  to  take  steps  to  insure  proper  management,  having  dis- 
covered from  the  Tahsildar,  on  the  22nd  June  1892,  that  the 
bhekh  consisted  of  eleven  mahants.  It  is  not  seriously  contended 
for  the  respondent  that  these  eleven  mahant*  did  not  constitute 
the  bhekh,  or  college  of  mahants,  but  it  is  contended  that  a  num- 
ber of  chelas  and  others  interested  in  temples  should  have  been 
included  in  the  assemblage  convened  to  deal  with  the  mahant- 
ship. 

On  the  10th  July  1892  the  eleven  mahant*  reported  that  six 
chelas,  Who  wore  spiritually  related  to  Anant  Parkash,  were 
unfit  to  manage  the  akhxra  or  to  be  mahant,  but  that  the  appel- 
lant, who  had  remained  forty    years  in  the  akhara  and  had  for  a 
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time  managed  its  affairs,  and  who  was  in    every    way   qualifi 
and  was  of  the   same   family  as  the  founder   of  the  institution, 
should  be  appointed. 

On  the  llth  Muly  1892  Anant  Parkash  protested  against 
being  deposed  from  the  mahantship,  and  prayed  that,  it  it  were 
held  that  his  management  was  bad,  the  Deputy  Commissioner 
should  simply  resume  the  grant,  and  on  the  14th  July  the 
Deputy  Commissioner  passed  an  order  that  the  mahants  could  do 
as  seemed  best  to  them  and  were  to  report  to  him  after  takin" 
action. 

On  the  18th  July  Anant  Parkash  petitioned  that  the  grant 
should  be  recorded  in  the  name  of  the  respondent,  in  whose 
favour  he  had  resigned  the  mahantship,  having  appointed  him 
mahant  and  made  over  possession  of  all  the  endowed  property  to 
him.     This  was  confirmed  by  Anant  Parkash,  and  the  respondent 

on   the   25th   July,  while  the  appellant  stated  that  he  had  been 
appointed  mahant. 

On  the  30th  July  the  Deputy  Commissioner  replied  that  he 
could  not  take  action,  bat  that  a  further  report  was  to  be  made 
if  the  mahants  could  do  nothing  to  enforce  their  decision  within 
14  days.  On  the  9th  August  four  of  the  eleven  mahants  reported 
that  the  mahants  had  appointed  the  appellant  but  that,  as 
Anant  Parkash  had  subsequently  appointed  the  respondent  and 
ms.de  over  the  akhara  to  him,  they  were  helpless,  and  on  the  17th 
August  the  eleven  mahants  and  Manohar  Das,  mahant  of  Dera 
Baba  Nanak,  referred  to  in  the  documents  of  the  18th  July  1884 
in  the  adjoining  district  of  Gurdaspar,  reported  that  they  had 
that  day  appointed  the  appellant  mahant  in  place  of  Anant 
Parkash,  and  had  taken  an  agreement  from  him  that  he  was  to 
conduct  himself  properly. 

The  Court  below  found  this  appointment  bad,  because  Anant 
Parkash  was  at  the  time  mahant,  his  statement  that  he  had 
resigned  in  favour  of  the  respondent  being  dictated  by  what 
he  thought  were  his  own  interests,  in  order  to  defeat  the  efforts 
of  his  enemies  to  appoint  the  appellant,  while  he  was  never 
deposed. 

The  Court  further  held  that  the  appointment  by  a  mahant 
of  his  successor  must  be  approved  and  confirmed  by  a  bhekh,  and 
that  such  approval  and  confirmation  were  absent  in  the  respond- 
ent's case. 

Both  parties  have  appealed,  but  the  respondent  abandoned 
hia  appeal^  except  as  to  coats. 
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In  arriving  at  the  conclusion  that  Anant  Parkash  was  mahant 
at  the  date  of  suit,  the  Court  below  found  that  he  had  not  aban- 
doned the  akhara  and  had  not  been  deposed,  although  it  admit- 
ted  that   "every    witness    of    the    plaintiff men    of    high 

"  position,  mahants  of  some  of  the  big  akharas  in  the  city,  have 
"  deposed  that  Anant  Parkash  had  left  the  akhara,  and  therefore, 
"  owing  to  this,  it  had  become  necessary  to  appoint  another 
"  mahant"  and  that  "  a  mahant  of  a  religious  institution  can  be 
"  turned  out  from  his  office  of  mahant  by  the  bhekh  for  being  a 
"  bad  character  and  for  gross  mismanagement  of  the  institution." 

The  Court  held  that  the  power  of  the  bhekh  was  not  exercised 
in  accordance  with  the  customs  and  usages  of  religious  institutions, 
but  was  exercised  contrary  to  custom  in  obedience  to  an  execu- 
tive order  of  the  Deputy  Commissioner,  there  being  scarcely  a 
meeting  of  the  bhekh,  only  six  out  of  eleven  mahants  having  met 
at  the  akhara,  and  no  sadhus  or  mahants  of  dharamsalas  having 
joined  in  the  meeting. 

Anant  Parkash's  action,  in  leaving  the  akhara  and  going 
through  the  form  of  appointing  a  successor,  is  accounted  for  by 
the  Court  below  by  the  hypothesis  that  finding  every  one,  even 
the  authorities,  arrayed  against  him,  he  had  to  resort  to  a 
subterfuge  to  save  the  revenue  free  grant  and  his  own  appoint- 
ment. 

Now  it  is  admitted  that  questions  of  succession  and  appoint- 
ment to,  and  dismissal  from,  the  office  of  mahant  must  be  govern- 
ed by  the  evidence  in  each  case.  Genda  Puri  v.  Chatar  Puri, 
1.  L.  R.,IX  All.  {P.  C.)  l,and  49,  Punjab  Record,  1892,  and  the 
precedents  relied  on  either  side  are  valuable  only  as  cor- 
roborating the  evidence  adduced.  Counsel  for  the  appellant 
relics  on  No.  105,  Punjab  Record,  1892,  an  Amritsar  case,  and 
paragraph  92  of  Rattigan's  Digest  of  Customary  Law  for  the  pro- 
position that  the  bhekh  could  dismiss  Anant  Parkash.  These 
authorities  are  in  point. 

There  is  ample  oral  evidence  on  the  record  to  provo  that  a 
mahant  may  be  removed  for  misconduct.  Even  of  the  witnesses 
for  the  respondent,  hahant  Sewa  Das,  page  88,  and  Bawa  Paras 
Ram,  page  94,  cite  instances  of  this  being  done,  the  latter  stating 
that  the  removal  was  effected  by  a  mahant  authorised  in  that 
behalf  by  the  guru  of  the  offender,  just  as  the  mahant  of  Dera 
Baba  Nanak  was  authorized  by  Sant  Parkash.  Thero  is  also 
ample  evidence  that  a  successor  may  not  be  appointed  without 
the  sanction  of  the  bhekh,  whether  the  vacancy  is  caused  by 
removal  or  otherwise.    Next,  as  to  the  finding    that  Anant 
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Parkas h  was  not  removed  from  office  in  accordance  with  customs 
and  usages  of  religious  institutions. 


■&' 


Mahant  Mauohar  Das  of  the  Dera  Baba  Nanak  deposed  : 
"  I  several  times  had  to  speak  to  Anant  Parkash  about  his 
"•misconduct  ;  he  used  to  promise  amendment,  but  never  acted 
"  up  to  it.  A  murasila,  dated  20th  June  1892,  was  sent  to  me 
"  by  the  Deputy  Commissioner  to  elect  a  new  mahant  in  place  of 
;i  Anant  Parkash,  who  had  given  up  his  office  by  a  written  deed. 

'•  Then  plaintiff  was  elected  successor Plaintiff  belongs  to 

••  the  Chitta  Akhara Plaintiff  belongs  to  the  Balu    Hasna 

•;  Udasi  Sect.  1  belong  to  the  same  sect,  so  does  the  Chitta 
'•  Akhara  mahantship.  As  the  gaddi  was  vacant  by  Anant 
"  Parkash  having  left,  the  bhekh  would  have  had  to  assemble, 
"  even  if  the  Deputy  Commissioner  had  not  sent  murasilas." 

Kalian  Das  deposed  that  the  whole  of  the  bhekh  in  which 
he  joined  appointed  the  appellant  to  succeed  Anant  Parkash, 
who  had  mismanaged  the  endowment. 

Mahant  Tota  Ram  deposed  that  lie  had  heard  from  every 
one  of  Anant  Parkash's  bad  character,  although  he  had  not 
seen  anything  against  him  personally,  and  that  the  bhekh 
appointed  the  appellant  to  succeed  Anant  Parkash,  who  had 
gone  away,  leaving  the  ahhara  without  a  mahant  for  two  months, 

Mahant  Gobind  Das  deposed  that  he  was  present  when  the 
appellant  was  appointed  in  place  of  Anant  Parkash,  who  was 
immoral  and  did  not  keep  up  the  charities. 

Mahant  Ram  Parkash  deposed  that  Anant  Parkash  failed 
to  keep  up  the  charities,  and  left  the  akhara  after  mismanaging 
it,  so  the  bhekh  met  and  deposed  him.  appointing  the  appellant 
as  his  successor. 

Bishambar  Parkash,  mahant,  deposed  that  Anant  Parkash 
led  a  bad  life  and  went  in  for  women  and  drink  and  stopped 
the  charities,  in  spite  of  frequent  remonstrances,  the  result 
being  that  the  bhekh.  including  the  witness,  deposed  him  and 
elected  the  appellant.  This  witness  cited  several  instances  of 
mahants  being  deposed  by  the  bhekh. 

Mahant  Budh  Parkash  deposed  to  the  same  effect,  and 
added  that  the  appellant  was  a  Bala  Hasna,  had  lived  for  forty 
Of  fifty  years  in  the  akhara  and  was  nearly  related  spiritually 
to  Anant  Parkash. 

Mahant  Parma  Nand  deposed  that  the  appellant  was 
elected  mahant  because  Anant  Parkash  had  left  the  okhara, 
having  mismanaged  it  and  become  a  bad  character,  going  in  for 
drink  and  prostitutes, 
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Other  witnesses,  including  Bawa  Mangal  Das,  who  cited 
several  instances  of  mahants  being  deposed  for  misconduct,  gave 
evidence  to  the  same  effect. 

It  does  not  appear    to   have  been   suggested,    when   these 
witnesses  were  examined,  that  the  bhelch  did  not  meet  and  con- 
sider Anant  Parkash's  fitness  to  discharge  the  duties  of  mahant. 
Even  Sewa  Das,  witness  for  the  respondent    (page  89).  adn 
this,  and  the  only  conclusion  to  be  drawn  from   their   evidence 
is  that  the  bhekh  met  and  solemnly  deposed  Anant    Parkash. 
unless  their  evidence  is  false.     Very  little  of  the  cross-examina- 
tion was  directed  to  shaking  the  evidence  of   what  the  bhekh. 
actually  did.     It  was  mainly  directed  to  impugning  the  power 
of  the  bhekh  to  depose  Anant  Parkash  and  to  proving  that  Anant 
Parkash    did    not  really  misconduct  himself.      The  argument 
that  the   mahants   were   displeased   because   the  charities   had 
diminished  in  consequence  of  the  reduction  of  the  giant  has  no 
force.     It  does  not   appear  that   the   mahants    composing   the 
bhekh  profited  by  the  charities.    Hardly  any  reliance  was   placed 
for  the  respondent  on  the  oral  evidence  adduced  by  him.  and  it 
is  proved  that  Anant  Parkash  was  deposed  by  the   bhekh,   the 
appellant  being  elected  in  his  place. 

Then  as  to  whether  Anant  Parkash  was  actually  guilty  of  mis- 
conduct. It  is  very  doubtful  whether  a  Civil  Court  having  held 
that  the  bhekh  had  power  to  depose  Anant  Parkash  for  miscon- 
duct and  had  actually  deposed  him  after  finding  his  conduct  to  be 
bad,  can  go  into  the  question  whether  or  not  his  conduct  was  bad  ; 
but  the  evidence  already  referred  to  amply  proves  misconduct 
within  the  terms  of  his  agreement  of  the  18th  July  1884,  and 
also  proves  that  he  left  the  akhara  after  going  through  the  form 
of  appointing  the  respondent  to  succeed  him.  The  post-card  of 
the  14th  August  1895  is  important  evidence.  No  attempt  has 
been  made  to  prove  that  the  deed  of  the  16th  July  1892,  regis- 
tered on  the  18th,  appointing  the  respondent  mahant.  \\w^ 
obtained  from  Anant  Parkash  by  force  or  fraud,  as  in  the 
previous  case  of  Hira  Das  in  1887. 

Next,  as  to  whether  the  bhekh  was  properly  constituted. 
Very  little  reliance  was  placed,  as  already  remarked,  on  the 
oral  evidence  adduced  by  the  respondent,  and  there  is  ample 
evidence  that  a  bhekh  composed  of  the  mahant*  of  the  principal 
akhoras  at  Amritsar,  has  full  poweis.  when  it  includes  mah<int.< 
nominated  by  the  <juru  of  the  mahant  who  has  to  be  dealt  with. 
The  evidence  of  Bawa  Paras  Ham  (page  94)  has  already  been 
referred  to  in  this  context.  AVhether  a  quorum  is  composed  of 
six  or  more  is  immaterial,  as  it  is  proved  that  twelve  mahants 
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met,  and  Manohar  Das  and  Sewa  Das  deposed  that  there  were 
twelve  akharas.  Although  it  is  possibly  customary  for  many 
sadhus  and  chelas  to  be  present,  there  is  no  reliable  evidence  that 
their  presence  is  \   when  the  bhefch  assembles,    and  it 

does  hot  appear  that   none  were  present. 

Then  as  to  the  qualifications  of  the  appellant. 

A  Civil  Court  would  only  interfere  with  an  appointment 
for  very  cogent  reasons,  and.  far  from  such  having  been  proved, 
there  is  ample  evidence  that  the  appellant  was  qualified  by  sect, 
residence  in  the  akhara  and  connection  with  the  founder,  while 
nothing  has  been  suggested  against  his  character.  The  fact, 
relied  on  for  the  respondent,  that  the  appellant  was  allowed 
maintenance  from  the  akhara.  as  not  being  a  chela  of  Anant 
Parkash,  is  immaterial.  The  bhekh  reported  that  no  chela 
of  Anant  Parkash  was  fit  for  election  and  consequently  proceeded 
to  elect  the  appellant.  There  is  no  reliable  evidence  that  this 
procedure  was  wrong.  Manohar  Das  deposed  that  it  was  in 
accordance  with  custom,  and  the  authority  relied  on  for  the 
respondent  is  not  in  point.  In  Khuggender  Narain  Chaudhry  v. 
Sharupgir  Oghorenath  (I.  L.  R.,  IV  Gale,  543)  it  was  held  that 
the  principle  of  succession,  upon  which  one  member  of  an  order 
of  ascetics  succeeds  to  another,  is  based  entirely  upon  fellowship 
aud  personal  association  with  that  other,  a  stranger,  though  of  the 
same  order,  being  excluded.  No  appointment  was  alleged  by  the 
stranger,  who  claimed  as  heir  and  as  conducting  the  worship  of 
the  idol  after  his  predecessor's  disappearance. 

In  Qujupali  v.  Bhagwan  Bass  (I.  L.  B.,  XV  Mad.,  44),  it 
was  held,  ou  the  facts,  that  the  representative  of  the  founder  of 
a  mutt  could  not  remove  the  head  of  the  mutt  from  office  on  the 
ground  of  his  refusal  to  furnish  accounts. 

fa  No.  122.  Punjab  Record.  1890,  it  was  held  that  the 
defendant  had  failed  to  prove  that  the  worshippers  at  the 
shrine  were  competent  to   remove   a    mahant   and   to   appoint 

bib  successor. 

These  rulings  are  obviously  not  in  point. 

it  is  unnecessary  to  consider  the  validity  of  the  appoint- 
ment of  the  respondent  by  Auant  Parkash.  The  decree  of  the 
lower  Court  simply  dismissed  the  suit,  and  it  would  have 
been  open  to  the  respondent  to  support  the  decree  by  arguing 
that  he  had  been  appointed,  and  that  the  suit  was  therefore 
rightly  dismissed,  even  if  it  were  held  that  Anant  Parkash 
ceased  to  be  mahant,  but  this  course  has  not  been  adopted. 
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An  appeal,  not  from  the  decree  but  from  so  much  of  the 
judgment  as  held  that  the  respondent  had  not  been  validly 
appointed,  was  filed,  but  Avas  withdrawn,  and  no  serious  attempt 
has  been  made  to  establish  the  respondent's  appointment. 

In  any  event  in  the  face  of  what  has  been  already  held  as 
to  the  necessity  for  sanction  or  ratification  by  a  bhekh  compris- 
ing the  mahants  of  the  principal  akharas,  and  the  respondent's 
deposition  at  page  8,  it  would  be  impossible  to  hold  that  he  was 
validly  appointed. 

For  the  above  reasons  we  hold  that  the  appellant  was,  at 
the  date  of  the  suit,  mahant  of  the  Chitta  Akhara,  and  is 
entitled  to  the  relief  specified  in  paragraph  VIII  of  the  plaint. 

We  decree  the  appeal  and  reverse  the  decree  of  the  Court 
below  with  costs  of  both  Courts. 

Ad  valorem  court-fee  on  the  plaint  and  memorandum  ol: 
appeal  are  a  first  charge  on  the  subject-matter  of  the  suit  and 
are  also  recoverable  from  the  respondent  under  Section  111 
of  the  Code  of  Civil  Procedure. 


No.  4. 

Before  Mr.  Justice  lie  id. 

KANHYALAL,^(Plaimiff),— APPELLANT. 

Versus 

CHAHATI  LAL  AND  OTHERS,— (Defendants),— 

RESPONDENTS. 

Case  No.  698  of  1898. 

Civil  Procedure  Code,  1882,  Section  13,  Explanation  IL — lies  judicata. 

In  1882  one  K.  L.  and  his  brother  sued  for  possession  by  redemption  of 

a  shop  mortgaged  by  II.  M.,  and  founded  their  light  to  sue  on  the   ground 

that  they  were  the  grandsons  of  H.  M,  who  had,  bs  they  alleged,  adopted 

their  father.    Defendants  pleaded  tbat  H.    M.    bad   not  adopted  plaintiff's 

father,  but  that  H.  M.  was  equally  related  to  both  defendants  and  plaintiff, 

and  that  the  shop  had   fallen    to  defendants  on   partition.     The  Court, 

without  considering  any  other  issue,  dismissed  the  suit  on  the  first  issue  on 

the  ground  tbat  plaintiffs  had  failed  to  prove  that  they  were  the  :-,ons  of  an 

adopted  uon  of  If.   M.  and  as  such  entitled  to  the  -whole   of   the   latter';' 

property.     In  this  suit,  however,  il  w;is  admitted  by  defendants  and  found 

by  tho  Court  that  the  plaintiffs  were  collaterals  of  il.    JM.    and  entitled   to 

yt.h  of  his  property,  but  plaintiff  put.  forward  no  alternative  claim  on  this 

basis.     Subsequently  K.  L.,  one  of  the  former  plaintiffs,  sold  his  rights   to 

the  present   plaintiff,    who  thereupon  sued   for  possession  by  redemption 

of  half  the  said  shop,  basing  his  claim  on  the  ground  that  K.  L.,  his  vendor. 

was  one  of  the  heirs  of  11.  Al..  tho  mortgagor.     The  defendants,   who  were 

the  same  as  in  the  former  Bait,  pleaded  that  the  plaintiff's  claim  was  barrcc' 

under  Scetiuu  16,  Explanation  IJ.  of  tho  Civil  Procedure  Code. 
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Held,  that  inasmuch  as  it  was  open  to  K.  I/,  and  his  brother,  when 
they  sued  in  1882,  alternatively  to  their  exclusive  title  as  grandsons  by 
adoption,  to  have  made  their  title  by  inheritance  through  collateral  rela- 
tionship a  ground  of  attack  and  to  have  obtained  a  decree  for  possession 
of  the  whole  shop  (subject  to  the  rights  of  other  heirs)  as  some  of  several 
hairs  of  H.  M.,  their  omission  to  put  forward  such  alternative  ground  of 
attack  was  fatal  to  the  present  suit,  which  was  based  on  that  very  ground 
( Section  13,  Explanation  II,  of  the  Civil  Procedure  Code). 

Further  appeal  from  the  decree  of  S.  Clifford,  Esquire,  Divisional 
Judge,  Delhi  Division,  dated  (Jth  May  1898. 

Jaishi  Uain,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Keid,  J. — The  appellant,    as    purchaser   of    the  rights  of     \\tk  April  1899, 
Kundaii  Lai,  sues  for  possession  by  redemption  of  half  a  shop, 
on  the  allegation  that    his    vendor    was   one  of    the    heirs    of 
Hazari  Mai,  mortgagor. 

In  1882,  Kundan  Lai  and  his  brother  sued  for  possession  by 
redemption  of  the  whole  shop,  on  the  allegation  that  they  were 
grandsons  of  Hazari  Mai,  and  m  their  replication  they  alleged 
that  Hazari  Mai  had  adopted  their  father.  The  defendants, 
the  same  in  the  present  and  former  suits,  pleaded  that  Hazari 
Mai  had  not  adopted  the  plaintiff's  father,  but  was  equally  re- 
lated to  them  aud  to  the  plaintiffs,  and  that  the  shop  had  fallen 
to  them  on  partition. 

The  first  issue  framed  was  whether  the  plaintiff's  had  a 
right  to  sue.  The  Court  found  that  the  plaintiffs,  as  collaterals 
of  Hazari  Mai,  were  entitled  to  |th  of  the  property  left  by  him 
and  had  failed  to  prove  that  as  his  adopted  son's  sons  they  were 
entitled  to  all  his  property.  The  suit  was  accordingly 
dismissed,  without  considering  the  further  issues  of  partition 
and  claim  for  repairs  of  the  mortgaged  property. 

The  decree  was  not  appealed.  The  present  suit  is  based  on 
the  relationship  to  Hazari  Mai  which  was  admitted  and  found  to 
exist  in  the  previous  suit,  and  the  question  for  consideration  is 
whether  the  suit  is  barred  by  Explanation  II  to  Section  13  of 
the  Code  of  Civil  Procedure  for  the  reason  that  the  title  by  in. 
heritance  through  collateral  relationship  might  have  been  made 
a  ground  of  attack  in  the  former  suit.  The  plaintiffs  could, 
in  that  suit,  have  obtained  a  decree  for  possession  of  the  whole 
shop  subject  to  the  rights  of  other  heirs  had  they  chosen  to  sue 
as  some  of  several  heirs,  instead  of  setting  up  adoption,  if  it 
had  been  found  that  the  shop  hail  not  fallen  to  the  defend- 
ants ou  partition, 
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The  appellant,  a  petition- writer,  who  appears  to  have 
speculated  in  litigation,  relies  on  various  authorities  relating  to 
suits  under  the  Specific  Relief  Act,  and  to  Miits  dismissed  on 
preliminary  points  and  on  Shib  Charan  Lai  v.  Raghu  Nath,  1.  L. 
R.,  XVII  AIL,  174.  That  authority  does  not  help  him.  Ai 
page  191,  Edge,  G.  J.,  held  :  "It  appears  to  us  that  for  findings 
"  to  operate  as  res  judicata  they  must  have  been  findings  upon 
"  which  the  decree  or  some  operative  part  of  it  was  made  and 
"  must  have  been  findings  which  were  necessary  for  the  making 
"  of  the  decree  in  the  way  in  which  it  or  some  operative  part  ot 
11  it  was  made,  and  that  it  is  the  decree  read  in  the  light  of  such 
"  findings  and  not  the  findings  in  the  judgment  apart  from  the 
"  decree,  which  finally  within  the  meaning  of  Section  13,  Act 
"  XIV  of  1882,  decides  the  matters  in  issue,  or  which  might  and 
••  ought  to  have  been  in  issue  between  the  parties  in  the  suit 
"  (Explanation  II)."  Kameshwar  Pershad  v.  Rajkumari  Rattan 
Koer,  I.  L.  R.,  XX  Gale.  (P.  C),  79  :  Nathu  valad  Pandu  v.  Budhu 
valad  Bhika,  I.  L.  B.,  XVIII  Bom.,  537;  Imam  Khan  v.  Ayub 
Khan,  I.  L.  R.,  XIX  AIL,  617  ;  No.  145,  Punjab  Record,  1890,  ami 
No.  63,PunjabR  eccrd,  1896,  are  authority  for  holding  that  the  pre- 
sent suit  is  barred  by  Section  13  of  the  Code,  the  title  as  heir  to 
Hazari  Mai  being  a  matter  which  might  have  been  made  a  ground 
of  attack  in  the  former  suit.  1  n  XX  Calc.  their  Lordships  of  the 
l'rivy  Council  held  :  '"  That  it '"  (the  present  ground  of  attack) 
"  might  have  been  made  the  ground  of  attack  "  (in  the  former 
suit)  t;  is  clear.  That  it  ought  to  have  been,  appears  to  their 
"  lordships  to  depend  upon  the  particular  facts  of  each  case  ; 
"  where  matters  are  so  dissimilar  that  their  union  might  lead  to 
"  confusion,  the  construction  of  the  word  'ought '  would  become 
11  important  ;  in  this  case  the  matters  were  t  tie  same." 

In  XVIII  Bom..  Sargeut.  C.  J.,  and  Bayley,  J.,  held,  thai  the 
object  of  Explanation  II  to  Section  13  of  the  Code  would  seem 
to  be  to  compel  the  plaintiff  to  rely  on  all  the  grounds  which 
were  open  to  him  in  support  of  the  claim  made  by  his  plaint. 

Here,  the  claim  in  each  suit  being  by  inheritance,  the 
plaintiff  in  the  previous  suit  might,  and  ought  to  have 
asserted  their  title  as  collaterals  failing  their  exclusive  title  as 
<n-andsons.  To  hold  otherwise  would,  in  my  opinion,  he  ;«. 
violation  of  the  rule  nemo  debet  bis  vezari  pro  cadei/i  causa.  The 
appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 
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No.  5. 

Before  Air.  Justice  Anderson. 
THAKKAR  TARA  NATH,  — (Plaintiff),— PETITIONER, 

Vert  y   Revision  Sidf., 

THAKKAR  JAMNA  NATH,— (Dbfjbndakt),— 

•      RESPONDENT. 

Case  No,  1  :i:i2  of  189 

Section   •":;    -Plaint   filed   by  unauthorized 
person-  <>f  plaint — Revis 

Held,  that  a  person  acting  under  a  general  power  of  attorney  is  nor 
competent  unless  specially  authorized  to  prosecute  a  suit  on  behalf  of  a 
principal  who  is  permanently  resident  within  the  jurisdiction  of  the 
Court,  and  that  the  temporary  absence  of  such  principal  from  the  district 
.does  not  excuse  him  from  the  obligation  of  having  to  appoint  a  specially 
authorized  agent  to  file  suits  during  such  period. 

Where  a  Court  rejected  a  plaint,  filed  under  Section  9  of  the  Specific 
Relief  Act.  1877.  by  a  person  who  held  merely  a  general  power-of-attorney 
from  a  principal  who,  though  at  tin-  lime  i  tin  porarily  absent,  was  a 
permanent  resident  within  the  jurisdiction  of  the  Court, 

Held,  that  the  Chief  Court  should  not  interfere  on  the  revision  side 
both  on  the  ground  that  the  suit  had  been  rightly  dismissed  and  also  because 
the  suit  being  one  under  Section  9  of  the  Specific  belief  Aei,  the  plaintiff 
had  not  1)ppu  deprived  of  his  remedy. 

Petition  for  revision  of   the    order    of    Munshi  Ejaz  Kabi    Khan. 
Additional  District  Judge.  Muzaffargarh,  dated  2nd  June  1898. 

Harkisben  Lai,  for  petitioner. 

Jaishi  Ram.  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows: — 

Anderson,  J. — The  facts  are  clearly  stated  in  the  order  passed  13//i  March  1899. 
by  the  Additional  District  Judge,  who  held  that  there  was  no 
plaint  before  his  Court  and  that  an  unauthorized  person  could 
not  prosecute  the  suit  acting  on  a  general  power-of-attorney, 
his  principal  being  resident  within  the  Court's  jurisdiction. 
Mr.  Harkishen  Lai  has  argued  that,  as  the  mahunt.  Thakkar 
Tara  Nath,  was  not,  at  the  exact  time  of  institution  of  suit, 
resident  in  Muzaffargarh  District,  there  was  nothing  wrong 
in  his  agent  acting  for  him,  but  the  mahant  is,  admittedly,  a 
permanent  resident  of  that  district,  and  the  fact  that  he  may 
occasionally  leave  it  would  not,  apparently,  excuse  him  from 
the  obligation  of  having  to  appoint  a  specially  authorized 
agent  to  file  suits  during  his  temporary  absences. 

Bakhshi  Jaishi  Ram  has   referred   me   to    an  unpublished 
ruling  of  this  Court  by  Rivaz,  J.  (No.  1223  of  1893,    Revision), 
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in  which  the  Courts  rejected  the  plaint  filed  under  a  fictitious 
written  authority  purporting  to  be  given  to  a  son  by  a  father 
who  afterwards  wished  to  remedy  the  defect,  and  applied 
Section  53,  clanse  4  of  the  Civil  Procedure  Code.  The  learned 
Judge  refused  to  hold  that  the  first  Court  was  bound  to  return 
the  plaint  for  amendment  and  had  rightly  dismissed  it.  Mr. 
Harkishen  Lai  would  distinguish  this  case* as  the  authority 
was  there  held  to  be  fictitious  whilst  here  it  is  undoubtedly 
genuine,  but,  "after  all,  the  question  is  one  rather  of  the 
procedure  applicable  thau  of  what  may  be,  inherently,  just, 
and,  if  the  authority  claimed  as  delegated  by  a  principal 
to  au  agent  did  not  warrant  the  Court  in  admitting  the  plaint 
and  hearing  the  suit,  the  distinction  between  real  and  fictitions 
authorization  disappears. 

I.  L.  R.,  XI  Bom.,  53  ;I.L.R,X  VII  AIL,  292  ;  and  1.  L.  U.% 

XIX  Calr..  678.  are  quoted  as  authorities  that  the  Court  was 
right  in  declining  to  hear  the  suit  when  not  put.  in  by  an 
authorized  person,  and  I.  L.  B-,  XV  AIL,  405.  and  /.  L.  B.,  XVII I 
Bom.,  35,  are  quoted  as  authorities  for  this  Court's  declining  to 
interfere  under  Section  622  as,  the  suit  being  one  under  Section 
9  of  Specific  Relief  Act.  the  plaintiff  has  not  been  deprived 
of  his  remedy. 

I  think  the  respondent  has  made  out  his  case  thoroughly, 
and  that,  on  both  grounds,  this  Court  must  refuse  to  interfere. 
and  1,  accordingly,  dismiss  this  application  wTith  costs, 

No,  6. 

Before  Mr.  Justice  Clark,  Chief  Judge,  and  Mr.  Justice  Rcid. 

f      Mm  S.  A.  THADDEUS- (Petitioner).— APPELLANT, 

Appellate  Side.  <  Versus 

(  Me,  J.  THADI)EUS.-(Caveator),— RESPONDENT. 

Case  No.  1196  ol   L89 

Indian    fi  -  ion*    57.  58     Revocation    of  wi 

" Burning,  tearing  or  otherwise  destroying"—  om  decree  parsed  by 

Judge  in  Chambers-— Punjab  Courts  Act,  1884,  Section  '.•. 

T-he  deceased  testator,  on  the  2nd  February  L892,  executed  a  will,  duly 
attested,  in  favour  of  Id's  wife,  the  presenl  appellant,  and  died  on  the  24th 
February  L898,  leaving  Kim  surviving  his  wife  and  five  sons  and  five 
datufenters,  aged  from  five  to  i  birty  j  ea<  J.  Aboui  i  bree  j  ears  before  his  death, 
the  deceased  wrote  tlie  word  "  Oaneelled  "  across  both  sides  of  the  half  sheet 
of  paper  on  which  the  will  was  written,  and  clrev>  -  rerul  Hues  in  ink  throi 
his  signature  and  the  signatures  of  the  attesting  wi  n  such  a  manner 

as  to  make  it  extremely  difficult,  if  not  impossible,  to  decipher  those 
signatures,  and  impossible  for  the  signatures  to  be  identified  as  hisand  tlye 
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witnesses',  even  if  the  names  could  be  deciphered.  The  Chief  Court  on  the 
evidence  found  that  the  deceased  intended  thereby  to  cancel  the  said  will 
absolutely,  and  to  die  intestate.  It  was,  however,  contended  on  behalf  of 
appellant  that  the  will  had  not  been  duly  revoksd  as  provided  by  Sections 
57  and  58  of  the  Indian  Succession  Act,  1865. 

Held,  on  a  consideration  of  the  facts  and  the  authorities,  that  the 
obliteration  of  the  signatures  constituted  a  destruction  of  the  will  within 
the  terms  of  the  Act,  and  that  such  destruction  having  been  effected  by 
the  deceased  animo  revocandi,  the  said  will  had  been  duly  revoked. 

An  appeal  lies,  under  Section  9  of  the  Punjab  Courts  Act,  from  the 
decree  of  a  Judge  in  Chambers  refusing  probate  of  a  will. 

First  appeal  from  the  decree  of  J.  Frizelle,  Esquire,   Chief  Judge 
of  the  Chief  Court,  dated  8th  August  1898. 

H.  A.  B.  Rattigan  and  Browne,  for  appellant. 

Turner,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Reid,  J. — This  is  an  appeal  under  Section  9  of  the  Punjab    15*7i  April  1899. 
Courts  Act,  XVIII  of  1884,  from  a  decree   passed  by  the  late 
Chief  Judge  of  this  Court,  refusing  probate  of  the  will  of  the 
late  Bartholomew  Thaddeus  to  his  widow,  the  appellant. 

Counsel  for  the  respondent  raised  a  preliminary  objection 
that  no  appeal  lay,  and  quoted  an  unreported  judgment  of 
Rivaz,  J.,  in  Stewart  v.  Stewart  in  1896,  to  the  effect  that  no 
appeal  lay  from  a  decree  for  dissolution  of  marriage  passed 
by  a  single  Judge. 

The  authority  is  not  in  point.  The  rules,  first  passed  in 
1887,  and  since  amended  to  meet  modifications  of  the  law,  pro- 
vided an  appeal  in  probate  and  administration  proceedings,  but 
not  in  matrimonial  proceedings.  We  have  no  hesitation  in 
holding  that  an  appeal  lies. 

The  decision  of  this  appeal  has  been  delayed  for  a  con- 
siderable period  in  consequence  of  attempts  to  procure  copies 
of  reports  quoted  in  the  text-books  but  not  in  the  library  of 
this  or  of  the  Allahabad  Court.  These  have  now  been  procured. 

On  the  evidence  and  the  admissions  of  the  parties  we  find 
that  the  deceased  Thaddeus,  on  the  2nd  February  1892,  exe- 
cuted a  will  duly  attested  in  favour  of  the  appellant  and  that 
he  died  on  the  24-th  February  1898,  leaving  five  sons  and  five 
daughters,  aged  from  thirty  to  five  years  ;  that  about  three  years 
before  his  death,  the  deceased  wrote  the  word  "Cancelled" 
across  both  sides  of  the  halt  sheet  of  paper  on  which  the  will 
was  written,  and  drew  several  lines  in  ink  through  his  signature 
and  the  signatures  of  the  attesting  witnesses,  in  such  a  manner 
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as  to  m>»ke  if  extremely  difficult,  if  not  impossible,  fo  decipher 
those  signatures,  and  certainly  impossible  for  the  signatures  to 
be  identiGed  as  his  and  the  witnesses',  even  if  the  names  can  be 
deciphered. 

We  farther  find  that  the  deceased  intended  thereby  to 
cancel  his  will,  in  consequence  of  quarrels  with  the  appellant 
abont  what  he  considered  her  extravagance,  ami  that  she  under- 
stood the  will  to  have  been  cancelled  and  that  his  intention  was 
to  revoke  the  will  absolutely,  nor.  merely  to  revoke  it  with  a 
view  of  making  some  other  disposition  of  his  property.  The 
deceased,  appears  to  have  been  content  that  he  should  die  in- 
testate, and  not  to  have  wished  to  exclude  his  wife  entirely. 

In  our  view  of  the  facts  the  question  of  dependent  relative 
revocation  does  not  arise,  and  the  sole  question  remaining  for 
consideration  is  whether,  under  Section  57  of  the  Succession 
Act,  X  of  1865,  read  with  Section  58,  the  will  was  revoked.  In 
considering  this  question  the  difference  between  that  section 
and  the  sixth  section  of  the  Statute  of  Frauds  is  important. 

Section  57  runs  "  No  unprivileged  will  or  codicil,   nor  any 

"  part  thereof,  shall  be  revoked  otherwise  than   by or  by 

"  the  burning,  tearing  or  otherwise  destroying  the    same 

"  with  the  intention  of  revoking  the  same,"  and  is  practically, 
identical  with  1,  Victoria,  Chapter  26,  Section  20,  Section  58 
being  practically  identical  with  Section  21  of  the  English 
Statute. 

Section  6  of  the  Statute  of  Frauds  ran  "  No  devise  of  lands, 

"  &c,  shall  be  revocable  otherwise  than  by or  by  burning, 

"cancelling,  tearing  or  obliterating    the    same "  Had  the 

words  "or  otherwise  destroying"  been  omitted  from  Section 
57,  the  question  would  have  presented  no  difficulty,  but 
we  have  to  consider  whether  the  obliteration  above  described 
can  be  included  in  "  destroying  "  otherwise  than  by  burning  or 
tearing.  The  omission  of  the  words  "  cancelling  "  and  "  ob- 
"  literating,"  although  "  obliteration,  interlineation  or  other 
"  alteration  "  appear  in  Section  58  of  the  Succession  Act,  is 
important. 

The  only  authority  quoted  is  that  of  the  English  Courts. 
The  learned  counsel  for  the  respondent  contended  that  we  stro 
not  bound  by  English  authorities  on  an  English  Statute,  iu 
interpreting  Acts  of  the  Indian  Legislature,  and  quoted  Ker  v. 
Mvahin,  I.  L.  R.,  XX  /W.,  370,  in  support  of  his  contention.  In 
that  case,  however,  English  anihority  was  followed,  and  having 
regard  to  the  identity  of  the  terms  of  law  to  be  interpreted  in 
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either  country  we  have  no  hesitation  in  following  what  we 
understand  to  be  the  law  laid  down  in  England.  No.  80,  Punjab 
Record,  1895,  is  in  point.  Of  the  authorities  relied  on  by  counsel 
for  either  side,  Powell  v.  Poicell,  L.  R.  1,  P.  D.,  208,  was  a  case 
of  dependent  relative  revocation,  and  need  not  be  considered. 

The  following  is  an  abstract  of  the  'relevant  authorities, 
which  have,  with  the  exception  of  Eobbs  v.  Knight,  been  cited 
by  counsel  on  either  side — all  decided  under  the  English  Statute. 

Hubbu  v.  Kniyht,  1  Curt,  779.  The  signature  of  the 
testator  had  been  cat  out,  but  the  will  was  in  other  respects 
uninjured.  Sir  Herbert  Jenner  held  that  the  will  had  been 
revoked,  and  remarked:    "A   will  being  so    executed,  the  next 

"  question   is   how   it  is   to    be    revoked The  signature 

"  of  the  testator  being,  as  I  before  said,  an  essential  part 
"of  the  will,  it  is  difficult  to  comprehend,  when  that  which 
"is  essential  to  the  existence  of  a  thing  is  destroyed,  how 
"  the  thing  itself  can  exist.  There  can  be  no  doubt  that,  if  the 
"  name  of  the  testator  had  been  burnt  or  torn  out,  the  revocation 
Cl  would  have  been  as  complete  as  if  the  will  had  been  torn  into 

"  twenty  pieces But  it  has  been  argued  that    as  the   pre- 

"  sent  Act  of  Parliament  has  pointed  out  certain  modes  with 
"  regard  to  the  revocation  of  wills  the  Court  cannot  go  beyond 
"  the  express  term  of  the  Act.  ;  that  the  words  being  confined  to 
"  burning,  tearing  or  otherwise  destroying,  omitting  the  term 
"'  obliterating  '  or '  cancelling  '  used  in  the  Statute  of  Frauds, 
"  there  must  be  an  actual  burning  or  tearing,  or,  as  to  otherwise 
"destroying,    that  the    whole  instrument    must   be   destroyed; 

"  that  the  cutting,  in  the  present  case,  is  not  tearing and, 

"the  instrument  not  being  destroyed,  that  there  is  no  revoca- 
tion ...  .  It  is  sufficient,  n<  it  appears  to  me,  if  the  essence  of 
"the  instrument,  not  the  material,  be  destroyed.  Suppose  the 
"will  to  be  written  in  pencil  and  the  words  were  removed  by 
"  means  of  Indian  rubber,  eould    there    beany    doubt    that  that 

"  would  be  a  sufficient  revocation  ? I  consider   the    name 

"of  the  testator  to  be  essential  to  the  existence  of  a  will,  and 
"that,  if  that  name  be  removed,  the  essential  part  of  the  will 
"  is  removed  and  the  will  is  destroyed.  It  was  said  in  the 
"  argument  (perhaps  it  is  not  very  material)  that  a  will  can- 
"  not  now  be  revoked  by  obliteration,  the  term  obliteration 
"having  been  advisedly  omitted  by  the  legislature  ;  but  I  am 
"not  prepared  to  say  (although  I  now  merely  throw  this  out) 
"that  a  will  may  not  be  revokod  in  that  way,  for  I  see  no  reason 
4<  wby,  if  the  obliteration  amount  to  a  destruction  of  the  will 
"  (that  is,  i£  the  name  o£  the  testator,  which  is  essential  to  a 
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"  will,  be  so  obliterated  that  it  cannot  be  made  ont),  a  will  may 
"  not  be  revoked  in  that  way  as  well  as  in  any  other.  Suppose 
"  a  testator  had  so  obliterated  his  name  from  a  will  as  to  render 
"  it  impossible  to  make  it  ont,  and  I  am  not  at  liberty  to  supply 
"  it  by  evidence  aliunde,  how  wonld  this  operate  with  respect 
"to  the  21st  clause  of  the  Act,  which  enacts  '  that  no  oblitera- 
"  tion,  interlineation  or  other  alteration  made  in  any  will  after 
"  the  execution  thereof  shall  be  valid,  or  have  any  effect,  except 
"  so  far  as  the  words,  or  the  effect  of  the  will  before  such  altera- 
"  tion,  shall  not  be  apparent.'  By  this  clause,  as  I  understand 
"  it,  where  words  are  so  obliterated  that  they  do  not  appear,  it 
"  is  a  good  revocation  pro  tanto.  Would  not  the  same  rule  be 
"  applied  with  respect  to  the  name  of  the  testator  ?  I  think  that 
"  it  was  the  intention  of  the  legislature  that  it  should  be  suffi- 
"  cient  if  the  name  of  the  testator  was  so  obliterated  that  it  could 
"  not  be  made  out :  it  never  could  be  intended  that  a  testator 
"  might  revoke  his  will  pro  tanto,  and  yet  not   be  at  liberty  to 

"  revoke  the   whole   will I  should   think   that  if  the 

"  names  of  the  attesting  witnesses  were  erased  by  the  testator 
"  animo  revocandi  it  would  be  a  sufficient  revocation.  It  might 
"  be  difficult  to  make  it  appear  that  the  names  of  the  witnesses 
"were  erased  animo  revocandi,  but,  if  it  could  appear,  I  should 
"  be  of  opinion  that  it  would  amount  to  a  destruction  of  the 
"  will,  within  the  meaning  of  the  Act  of  Parliament.  I  do  not 
"think  that  the  words  '  otherwise  destroying'  mean  that  the 
"  material  of  the  will  must  be  destroyed,  but  that  it  must  be 
"  something  which  would  amount  to  a  destruction  of  the  will 
"  itself." 

Stephens  v.  Taprell,  2  Curt.,  458.  The  will  in  the  deceased's 
writing,  signed  by  him  and  attested  by  two  witnesses,  was  found 
in  a  cancelled  state,  the  body  of  the  will    was   struck   through 
with  a  pen,  the  name  of   the  testator   was   crossed   out,   the 
attestation  clause  and  the  names  of  the  witnesses  were  likewise 
run  through  with  a  pen,  and  what    had   been   intended    for    a 
codicil,   but   was    not   legally   executed,    was   also     cancelled 
with  a  pen.     Sir  Herbert  Jenner  held  that   the   will   was    not 
revoked,   and  remarked:     "The  Act  has  abolished  all  implied, 
"revocations....     The  question   comes   to   this.     Is    a    will 
"destroyed,   within  the    meaning    of    the   20th    section,   by 
"  being  struck  through  with  a  pen,  the   name   of   the     testator 
"  being  crossed  out,  and  the  names  of  the  attesting   witnesses 
"  being  struck  through  ?     It  appears  to  me  quite  impossible   to 
"  put  such  a  construction  upon  the  Act,  as  to  say  that  cancelling 
"  »  will,  by  striking  it  through  with  a  pen,  is  a  destruction  of 
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*  the  will.  When  the  legislature,  after  mentioning  *  burning ' 
"  a  will  and  '  tearing '  a  will,  speaks  of  '  otherwise  de- 
stroying' a  will,  they  must  be  understood  as  intending  some 
"  mode  of  destruction  ejuslem  geniris,  not  an  act  which  is  not 
"  a  destroying  in  the  primary  meaning  of  the  word,  though 
"it  may  have  the  sense  metaphorically,  as  being  a  destruction 
"  of  the  contents  of  the  will ;  it  never  could  have  been  their 
"  intention  that  the  cancelling  of  the    will  should   be  a    mode 

"  of  destroying  it The  learned  counsel   has    satisfied    me 

"  that  the  20th  section  applies  to  a  total,  and  not  to  a 
"  partial  revocation.  Bit  the  Court  is  fortified  in  its  view 
"  of  this  question  by  the  21st  section,  which  is  founded  upon 
"  a  part  of  the  fifth  proposition  of  the  Commissioners,  who 
"  recommended  that  where  a  will  is  found  with  unattested 
"  obliterations,  it  should  be  considered  to  be  wholly  unaltered, 
"  except  that,  if  any  words  cannot  be  read  or  made  out  in 
"  evidence  in  consequence   of   the   obliteration,    the    will    shall 

"take  effect  as  if  such  words  did   not   form    part   of   it 

"  and  the  Court  is  obliged  to  reject  extrinsic  evidence  however 
"  strong  it  may  be  as  to  the  contents  of  the  will  before  the 
"  alteration,  and  to  look  only  to  the  will  itself,  and  when  it 
"  finds  a  word  to  be  utterly  illegible,  to  omit  the  word  as 
"  well  as  the  word  substituted  for  it." 

In   bonis  Brewster,     XXIX  L.  J.  P.   M.   and    A.,  69.     The 

testator  wrote  ever  his  signature  "Cancelled,  W.  B."  and 
added  a  memorandum  with  the  words  :  "  I  hereby  revoke  this 
"  will  and  it  is  altogether  cancelled."  "  I  intend  to  make 
"another  will  whereupon  I  will  destroy  this."  No  other 
will  was  found.  Probate  was  allowed,  as  it  was  held  that  the 
will  was  not  revoked  in  any  of  the  modes  prescribed  by  1  Vic- 
toria, C.  26,  Section  20. 

Evans  v.   Va'hw,  XXXI  L.  J.    P.  M.  and  A.,  128.  Paper 

on  whish  will  was  written  was  torn  from  top  to  bottom, 
names  of  attesting  witnesses  torn  off,  and  piece  of  paper  on 
which  they  had  been  written  could  not  be  found.  Will  had 
been  given  bick  to  testatrix  from  safe  custody,  complete,  a 
few  days  before  her  death.  It  was  admitted  that  probate 
could  not  be  granted,  as,  in  the  absence  of  evidence  to  the 
contrary,  it  must  be  presumed  that  the  signatures  of  the 
witnesses,  an  essential  part  of  the  will,  had  been  torn  off 
am'mo  revocandi. 

Harris  v.  Berral,  L  Sw.  and  T.,  153.     If  it  has  been  once 
proved  that  a  will  has  been  duly  executed,  it  is  entitled  to 
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be  admitted  to  probate,  unless  it  is  shown  to  have  been  revoked 
in  one  of  the  modes  pointed  oat  by  the  Statute,  the  burden 
being  on  the  party  who  sets  np  revocation — approved  in 
Sprigge  v.  Sprigge,  L.  R.,  I.  P.  and  D.,  608. 

Black  v.  Jobling,  L.R.,  I.  P.  and  #.,  685.  A  duly  executed 
codicil,  referring  to  a  will,  is  not  invalid,  because  the  will 
is  not  forthcoming,  and  is  entitled  to  probate,  not  having  been 
revoked  in  any  of  the  modes  indicated  by  the  Statute. 

In  the  goods  of  Savage,  L.  B.,  IIP.  and  D.,  78.  Lord  Penzance 
ruled  that  when  a  testator  has  once  executed  a  testamentary 
paper  that  paper  will  remain  in  force  unless  revoked  in  the 
particular  manner  named  in  the  Statute.  This  case  resembled 
Black  v.  Jobling,  supra. 

Bell  v.  Fothergilt,  I.  R.,  //  P.  and  D.,  148.  Lord  Pe  nzance 
refused  probate  of  will,  testator's  signature  having  been  clean 
cut  out  and  gummed  into  its  place  again,  remarking  : "  Probably, 
"  at  one  time  the  testator  came  to  the  determination  to  destroy 
"  his  will,  and,  subsequently,  having  altered  his  mind,  he 
"  thought  that,  by  pasting  on  the  signature  again,  he  could 
"  resuscitate  it.     The  law  does  nob   uphold   such   a  course." 

Benson  v.  Benson,  L.  R.,  II  P.  and  D.,  172.  Lines  were  drawn 
through  tesiator's  signature,  though  it  does  not  appear  from 
the  report  how  far  the  signature  was  obliterated.  The  legatees 
pleaded  that  it  was  not  obliterated,  but  this  question  was  not 
considered  in  the  judgment.  A  newspaper  cutting  was  found 
among  the  testator's  papers  to  this  effect.  "  Practically  it  may 
"  be  said  that  if  you  wish  to  revoke  your  will  you  must  either 
"  reduce  it  to  ashes  or  at  least-  tear  or  cat  through  your  signature  ; 
"  for  it  will  not  do  merely  to  cross  out  your  name  or  the  names 
"of  the  witnesses  with  the  pen."  Lord  Penzance  held  that 
probate  must  be  granted,  the  testator's  acts  not  amounting 
to  revocation  under  the  Statute,  and  the  defendant  having 
failed  to  prove  that  the  acts  were  done  before  the  Statute 
came  into  force,  the  rule  beiug  that  he  who  alleges  revocation 
must  prove  it. 

Fischer  v.  Popham,  L.  R.,  V  P.  and  D.,  243.  The  testatrix 
crossed  her  signature  through  with  a  pen  and  wrote  under  it 
"I,  Elizabeth  Hogg,  declare  this  will  to  be  null  and  void— Clever 
"Hill  House,  May  28tb,  1873."  Held  not  to  be  revocation.  There 
was  no  discussion  as  to  what  amount  of  obliteration,  if  any, 
wonld  effect  revocation,  the  judgment  being  devv>ted  to  the 
validity  of  a  subsequent  codicil,  which  was  held  u>  be  improperly 
attested,  the  will  therefore  taking  effect. 
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Che>s?  v  Lovp/oy,  L.  R.,  I!  P.  />.,  252.  The  testator  drew 
a  pen  trVoucrh  th«  lines  of  part  of  his  will,  leaving  the  words 
perfectly  legible,  wrote  on  the  back  "  all  these  are  re- 
voked," and  threw  it  among  a  heap  of  waste  papers  on  the 
floor.  It  was  taken  by  a  servant  to  the^  kitchen,  where  it  lay 
about.  It  was  held  by  the  Lords  Justices  not  to  have  been 
revoked.  The  following  formed  part  of  the  judgment.  "  It  is 
"quite  clear  that  a  symbolical  burning  will  not  do,  a  symboli- 
*  cal  tearing  will  not  do,  nor  will  a  symbolical  destruction. 
"There  must  be  the  act  as  well  as  the  intention.  All  the 
"destroying  in  the  world  withont  the  intention  will  not  revoke 
"  a  will,  nor  all  the  intention  in  the  world  without  the  destroy-' 
"ing:  there  must  be  the  two." 

In  the  goods  nf  Gosling,  L.  B.,  XI  P.  D.,  79.  The  whole  of 
the  codicil,  including  signatures  of  testa'or  and  witnesses,  was 
obliterated  by  means  of  thick  black  ink  marks,  and  there  was 
written  at  the  foot. 

"T.  H..  Gosling  "(testator). 

"  We  aro  witnesses  to  the 

"  erasure  of  the  above," 

"October  10th,  1881." 

"  Emily  Hart." 

"  Jane  Green." 

The  obliteration  made  the  whole  codicil  illegible.  Butt,  J., 
held  :  "  The  intention  of  the  testator  is  so  mauifest,  and  the 
"  writing,  though  it  does  not  come  up  quite  to  the  letter  of  the 
"  Statute,  is  so  clearly  within  its  intention  that  I  exclude  the 
i4  codicil  from  probate."  No  special  allusion  was  made  to  the 
obliteration. 

Marjary  v.  Robinson,  L.  7?.,  XII  P.  D.,  8-  The  attestation 
clause  with  its  signatures,  at  the  back  of  the  card  on  which  the 
will  was  written,  was  erased.  The  report  does  not  state  how 
or  to  what  extent.  Butt,  J.,  refused  probate  because  the  will 
was  not  properly  signed,  and  remarked  :  "  Without  entering 
"  upon  the  question  whether  the  mere  erasing  of  the  witnesses* 
"  names  would  be  sufficient,  within  the  meaning  of  the  Statute, 
"  the  evidence  falls  far  short  of  establishing  that  the  deceased 
"  directed  the  destruction  of  this  document  with  the  intention 
**  of  revoking  it." 

In  the  goods  of  Morion,  Tj.  #.,  XII  P.  D.,  HI.  The  will  was 
found  in  the  trunk  of  the  testatrix  with  her  signature  and  the 
signatures  of  the  attesting  witnesses  scratched  out  as  with  a 
knife.    Butt,  J.,  held :  "  What  the  testatrix  did  may  be  regarded 
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"  as  a  lateral  cutting  out.  The  paper  is  not  pierced,  but  the 
"  signatures  are  scratched  away,"  and  that  there  had  been 
revocation  within  the  meaning  of  Section  20  of  the  Statute. 
The  report  does  not  state  the  extent  of  the  scratching  out. 

In  the  goods  of>  Godfrey,  XXIX  L.  T.  Rep.,  22.  The 
signatures  of  the  witnesses  and  the  whole  attestation  clause 
were  struck  through  with  a  pen,  and  the  testator's  signature 
was  scratched,  apparently  with  a  knife,  but  not  completely 
erased  and  still  legible.  The  "word  "will"  in  the  endorsement 
outside  was  partially  erased,  and  words  were  added  to  the 
effect  that  it  contained  suggestions  for  the  will  of  the  testator's 
wife.  Probate  was  granted,  Barnes,  J.,  holding  that  the  signa- 
ture being  still  legible,  the  act  "  of  revocation  had  never  been 
"  completed." 

Ffinch  v.  Combe,  L.  B.,  P.  D.,  1894,  p,  191.  Sir  F.  Jeune 
held  that  certain  words  of  a  will,  covered  with  paper  pasted 
over  them,  were  "  apparent  "  within  the  meaning  of  Section  21 
of  the  Statute,  inasmuch  as  they  could  be  read  by  an  expert 
when  placed  against  a  window  with  a  piece  of  brown  paper  round 
them,  previous  decisions  having  held  that  a  magnifying  glass 
might  be  used.  It  was  further  held  to  be  clear  that  under 
Section  20  even  a  partial  destruction,  if  the  intention  of 
the  testator  to  revoke  be  shown,  would  be  effectual  to  work  a 
revocation,  but  that  under  Section  21  an  obliteration,  interline- 
ation or  alteration  would  only  be  effectual  if  it  caused  a  word 
or  the  effect  of  the  will  before  alteration  not  to  be  apparent,  and 
it  was  further  held  that  no  extrinsic  evidence  could  be  admitted 
to  show  what  the  word  or  effect  in  fact  were,  and  that  no  water 
or  chemical  could  be  used  in  making  a  word  decipherable. 

Atkinson  v.  Morris,  L.  U.,  P.  D.,  1897.  The  signature  of  the 
testatrix  was  erased  by  means  of  a  line  drawn  through  it  with 
a  pen,  the  signature  of  one  of  the  attesting  witnesses  was  par- 
tially erased  in  the  same  way,  and  the  following  note  appeared 
at  the  end  of  the  will  in  the  writing  of  the  testatrix :  "  Null  and 
"  void  —A.  K.  A,  Through  injustice  on  the  part  of  Mrs.  Emma 
"  Atkinson  and  family  from  time  to  time,"  Barnes,  J.,  held  that 
the  will  had  not  been  revoked  and  the  question  of  the  oblitera- 
tion or  destruction  of  the  signatures  does  not  appear  to  have 
been  raised  or  considered  in  the  Appellate  Court,  which  held  : 
"  It  is  obvious  that  the  testatrix  intended  to  revoke  this  will; 
"  she  did  all  she  could  to  revoke  it  except  what  the  law  requires. 
"  If  her  memorandum  at  the  foot  of  the  document  had  been  at- 
"  tested  by  two  witnesses  or  if  she  had  thrown  the  document 
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"  into  the  fire,  there  would  have  been  no  donbt  about  the  revo- 
"  cation.  But  as  it  is,  she  has  not  done  that  which  the  law  re- 
"  quires  to  effectuate  her  intention." 

The  rule  to  be  deduced  from  these  authorities  is  that  re- 
vocation can  be  effected  by  a  destruction,  otherwise  than  by 
burning  or  tearing,  animo  revocandi,  but  that  a  symbolical  de- 
struction is  insufficient.  We  have  already  held  that  there  was 
the  animus  revocandi. 

The  learned  counsel  for  the  appellant  contends  that  what 
las  been  done  to  the  will  amounts  only  to  a  symbolical  destruc- 
tion, that  Section  58,  Act'X  of  1866,  contains  no  mention  of  the 
signatures  of  the  testator  and  witnesses,  that  if  it  can  be  abso- 
lutely  proved  that  the  so-called  obliterated  signature  is  the 
testator's  there  is  no  obliteration,  and  the  words  are  apparent, 
that  cancellation  and  obliteration  are  not  ejusdem  generis  with 
destruction,  and  that  the  question  whether  any  one  could  swear 
to  the  signatures  as  those  of  the  testator  and  witnesses  does  not 
arise,  inasmuch  as  no  one  denies  that  they  appended  their  sig- 
natures to  the  will. 

The  learned  counsel  for  the  respondent  replies  that  the  do- 
cument in  question  is  not  a  will,  inasmuch  as  it  lacks  the  most 
important  part  of  a  will,  the  signature,  and  contends  that  there 
has  been  complete  revocation. 

Of  the  authorities  above  quoted  Hobbs  v.  Knight  is  particu- 
larly important,  as  being  decided  by  the  learned  Judge  who  de- 
cided Stephens  v.  Taprell,  which  is  always  quoted  as  authority 
for  the  proposition  that  the  "  destruction  "  contemplated  by  the 
Act  must  be  ejusdem  generis  with  "  burning  "  or   "  tearing." 

It  is  true  that  the  case  before  the  Court  was  one  of  cutting, 
not  of  obliterating,  but  the  reasons  recorded  for  holding  that 
obliteration  constitutes  destruction  are  part  of  the  ratio  deci- 
dendi and  were  deliberately  expressed. 

The  jildgment  deals  with  the  connection  between  Sections 
20  and  21  of  the  English  Statute,  corresponding  to  Sections  57 
and  58  of  the  Indian  Act. 

In  Stephens  v.  Taprell  and  Ffinch  v.  Gombe  it  was  held  that 
no  extrinsic  evidence  could  be  admitted  to  show  what  the  obli- 
terated words  were,  and  the  fact  that  a  will  was  executed  by  a 
particular  person  does  not  preclude  the  question  whether  he  has 
destroyed  that  will  animo  revocandi ;  while  the  question  of  the 
destruction  of  the  will  involves  the  question  of  the  destruction 
of  the  signatures  of  the  testator  and  witnesses,  and  this  question 
is  not  affected  by  an  admission  of  the  original   execution.     The 
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scratching  with  a  knife  in  In  the  goods  of  Morton  had  an  effect 
similar  to  that  of  the  rubbing:  with  Indian  rubber  considered  in 
Hobbs  v.  Knight,  while  in  F finch  v.  Combe  it  was  held  that  nnder 
Section  20  of  the  English  Statute  a  partial  destruction  animo 
tevocandi  would  be  effectual  to  work  a  revocation 

From  the  report  of  In  the  goods  of  Gosling  it  is  impossible  to 
say  whether  the  Court  attached  any  importance  to  the  obliter- 
ation. In  such  of  the  other'cases  quoted  as  deal  with  drawing 
lines  through  signatures,  there  does  not  appear  to  have  been  obli- 
teration. 

On  a  consideration  of  the  facts  and  the  authorities,  we  hold 
that  the  obliteration  of  the  signatures  constitutes  destruction  of 
the  will  within  the  terms  of  the  Act,  and  that,  this  destruction 
having  been  effected  by  the  deceased  Thaddeus  animo  revocandi, 
the  will  was  revoked. 

The  appeal  fails  and  is  dismissed.  Having  regard  to  the 
importance  and  difficulty  of  the  question  involved  in  the  appeal, 
we  think  costs  of  both  parties  should  come  out  of  the  estate. 
Counsel's  fee  Rs.  250  in  each  Court. 

Appeal  dismissed. 
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No.  7. 

Before  Mr.  Justice  Beid. 

JHANDU  AND  OTHERS,— (Dbfebtdahts),— APPELLANT^ 

Versus  ^ Appellate  Side. 

DIWAN  CHAND— (Plaintiff),— RESPONDENT. 
Case  No.  1443  of  1898. 

Suit  alleged  to  be  based  on  easement  and  decreed  on  custom — Inconsistent 
right — Right  to  stack  g rain  in  front  of  shop — Customary  right — Validity  of 
custom. 

Plaintiff,  a  grain-dealer,  filed  a  suit  against  defendants  for  the  issue 
of  a  perpetual  injunction  restraining  defendants  and  their  servants  from 
the  use  of  the  site,  of  which  the  area  was  specified,  in  front  of  his  shop 
which  was  situate  in  a  rectangular  collection  of  shops  to  which  access  was 
obtained  by  openings  at  the  four  corners.  The  use  was  stacking  or  spreading 
grain.  The  Divisional  Judge  remanded  the  case,  on  appeal,  for  inquiry  as 
to  ((')  ;<  whether  defendants  or  any  of  them  had  prevented  plaintiffs  from 
exercising  over  the  land  in  dispute  the  rights  which  he  had  been  exercising, 
and  (ii)  whether  such  rights  were  justified  by  the  practice  and  usage  of 
the  chauk  ?"  A  return  having  been  made  to  the  order  of  remand,  the 
Divisional  Judge  decreed  the  claim  on  the  ground  that  a  custom  was  proved 
to  exist  in  the  bazar  entitling  each  shopkeeper  therein  to  use  the  land  in 
front  of  his  shop  for  stacking  grain,  &c.  Defendants  appealed  to  the  Chief 
Court,  and  it  was  contended,  on  their  behalf,  that  (a)  the  suit  was  based 
on  easement  and  was  decreed  on  custom,  an  inconsistent  right  not  set  up  or 
disclosed  by'plainttff  ;  (b)  the  site  was  public  property  and  that  a  pre- 
scriptive or  customary  right  could  not  be  asserted  in  respect  of  such 
property ;  (c)  that  plaintiff  had  exercised  the  alleged  right  merely 
on  sufferance,  and  (d)  that  the  alleged  custom  could  not  be  maintained  as 
it  was  variable  and  uncertain. 

Held,  overruling  the  said  contentions,  chat  (a)  the  recital  in  the  plaint 
of  some  of  the  elements  of  an  easement,  as  defined  in  the  Limitation   Act, 
did  not  alter  the  fact  that  the  claim  was  for  maintenance    of  the  right 
which  had  been  maintained,  and  that  in  any  event  the  defendant  had  an 
opportunity  of  meeting  the  case,  founded   on  custom,  in  remand  ;  (b)  that 
the  site  had  not  been  proved  to  have  been  dedicated  to  the  public  or   used 
by  the  public  except  for  the  purpose  of  access  to   the  shop  of  plaintiff  and 
possibly  to  the  shops  of  others  in  this  bazar,  the  soil  of  the  bazar  being 
entered  in  the  official  papers  as  occupied  by  the  owners  or  the  residents, 
and  (c)  that  the  custom  alleged  by  the  plaintiff  was  neither  unreasonable 
nor  uncertain,  nor  opposed  to  public  policy,  the  fact  that  the  precise 
amount  of  grain  to  be  stacked  was  not  settled  not  introducing  an  element 
of  uncertainty. 

Nos.  2  and  4,  Punjab  Record,  1896,  and  No.  49,  Punjab'  Record, 
1897,  and  I.  L.  R.,  XX  All.,  200  distinguished;  I.  L.  R.^IX  All., 
434,  followed. 
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Further    appeal  from   the   decree  of   D.    G.    Johnstone,    "Esquire, 
Divisional  Judge,  Lahore  Division,  dated  "60th  August  1898. 

Beechey,  for  appellants. 

H.  A.  B.  Rattigan  and  Grobind  Rain,  for  respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 
l\th  March,  1899.  Reid,  J. — The    plaintiff-respondent,    a  grain-dealer,  filed 

a  suit  against  the  defendant-appellants  for  the  issue  of  a 
perpetual  injunction  restraining  the  defendants  and  their  ser- 
vants from  disturbing  him  in  the  use  of  the  site,  of  which  the 
area  was  specified,  in  front  of  his  shop,  which  is  situate  in  a 
nearly  rectangular  collection  of  shops  or  bazar  to  which  access 
is  obtained  by  openings,  practically  at  its  four  corners.  The 
use  was  stacking  or  spreading  grain.  The  lower  Appellate 
Court  decreed  the  claim,  on  the  ground  that  a  custom  was 
proved  to  exist  in  the  bazar  entitling  each  shopkeeper  in  the 
bazar  to  use  the  land  in  front  of  his  shop  for  stacking  grain,  &c. 

The  first  contention  for  the  appellants  is  that  the  suit  was 
based  on  easement  and  was  decreed  on  custom,  an  inconsistent 
right  not  set  up  or  disclosed  by  the  plaintiff. 

This  contention  has  no  force,  and  I  concur  with  the  lower 
Appellate  Court  in  holding  that  the  recital  in  the  plaint  of 
some  of  the  elements  of  easement,  as  defined  in  the  Limitation 
Act,  does  not  alter  the  fact  that  the  claim  was  for  maintenance 
of  the  right  which  has  been  maintained.  In  any*  event  the 
appellants  had  an  opportunity  of  meeting  the  case  founded  on 
custom  in  remand,  the  issue  remanded  having  been  recorded  by 
the  Court  of  first  instance  thus  :  "  1.  Have  defendants  or  any  of 
"  them  prevented  plaintiff  from  exercising  over  the  land  in 
"  dispute  the  rights  which  he  had  been  exercising  ?  2.  Are 
"  the  rights  justified  by  the  practice  and  usage  of  the  chauk  n? 
The  other  contentions  for  the  appellant  are  that .  the  site  is 
public  property  and  that  a  prescriptive  or  customary  right 
cannot  be  asserted  in  respect  of  such  property/that  the  plaintiff 
has  only  exercised  the  alleged  right  on  sufferance,  and  that  the 
alleged  custom  cannot  be  maintained,  being  uncertain,  variable 
aud  unreasonable. 

Reliance  is  placed  on  The  Municipal  Board  of  Cawupore  v. 
Lallu,  I.  1.  £.,  XX  All,  200,  2  aud  4,  Punjab  Record,  1896,  49, 
Punjab  Record,  1897,  and  a  ruling  cited  in  Rattigan's  Digest  if 
Customary  Law,  page  7,  that  a  custom  to  throw  earth  or  stones 
heaps  upon  land  near  io  a  certain  place  is  void  for  uncertainty 
0  Wils.,  63). 
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I  see  no  reason  to  hold  that  the  site  in  suit  has  been  de- 
dicated to  the  public,  or  that  it  is  used  by  the  pnblic,  except 
for  the  purpose  of  access  to  the  plaintiff's  shop,  and  possibly 
to  other  shops  in  this  bazar,  the  soil  of  the  bazar  being  entered 
in  the  official  papers  as  occupied  by  the  owners  or  the  residents. 
Fatehyab  Khan  v.  Muhammad  Yusaf,  I.  L.  B.,  IX  AIL,  434,  is  in 
point.  In  the  Allahabad  case  cited  for  the  appellants  the 
claim  was  to  establish  the  right  to  occupy,  to  the  exclusion  of 
the  pnblic,  a  certain  area  of  a  bathing  ghat  dedicated  to  the 
pnblic.  It  was  held  that  the  right  claimed  regarded  as  an 
easement  was  not  based  on  an  allegation  of  right  in  the  soil  of 
the  ghat  or  in  any  other  soil  to  which  the  user  of  the  ghat  was 
appurtenant  and  was  therefore  not  maintainable,  while  it  could 
not  be  held  to  be  a  customary  easement  under  Section  18,  Act  Y 
of  1882,  that  description  of  easement  being  in  respect  of  owner- 
ship, occupation  or  habitation  of  some  particular  place. 

Here  the  right  is  claimed  in  respect  of  the  occupation  of 
a  particular  shop.  In  2,  Punjab  Record,  1896,  it  was  held  that 
an  alleged  custom  that  certain  churas  in  a  certain  town  were 
entitled  to  half  the  value  of  the  skins  of  all  animals  dying  in 
that  town,  whether  the  carcases  of  those  animals  were  disposed 
of  by  them  or  not,  was  unreasonable. 

In  4,  Punjab  Record,  1896,  it  was  held  that  an  alleged  custom, 
entitling  certain  persons  to  perfom  worship  in  a  house  belong- 
ing to  another  person,  was  too  uncertain,  and  probably  too  un- 
reasonable, to  be  enforced.  The  alleged  custom  referred  to  in 
Eattigan's  Digest  is  obviously  too   uncertain  to  be  enforced. 

The  custom  alleged  by  the  plaintiff  is  neither  unreason- 
able nor  uncertain,  the  fact  that  the  precise  amount  of  grain  to 
be  stacked  is  not  settled  not  introducing  an  element  of  uncer- 
tainty. In  the  case  of  heaping  stones  or  earth  the  uncertainty 
consisted  not  in  the  quantity  of  stones  or  earth  but  in  the  locus 
%n  quo.  49,  Punjab  JRecord,  1897,  ruled  that  a  certain  alleged 
custom  of  trade  was  unreasonable  as  opposed  to  equity,  justice 
and  good  conscience,  and  is  not  in  point. 

On  the  evidence  I  have  no  hesitation  in  holding  that  the 
plaintiff  has  established  the  right  claimed,  and  that  it  is  neither 
uncertain  nor  unreasonable  nor  opposed  to  public  policy,  while 
the  obstruction  by  the  defendants  gave  him  a  cause  of  action. 
The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  ditmissed. 
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Appellate  Side. 


24th  March  1899, 


No  8- 

Be/ore  Mr.  Justice  Reid. 
NARAIN  SINGH,— (Plaintiff),— APPELLANT, 
Versus 


TSHAR  SINGH  AND  ANOTHER, 
RESPONDENTS. 


(Defendants),- 


Case  No.  958  of  1898. 

Suit  by  person  interested   in   endowed  property  for   dispossession  of  an 
assign  of  last  manager — Limitation  Act,  1877,  Section   10,   and  2nd  Schedule, 
Articles  120,  142,  144. 

Held,  that  a  suit  for  dispossession  of  an  assign  of  a  third  person  in 
favour  of  the  third  person  is  not  a  suit  for  possession  within  the  meaning 
of  Article  142  or  Article  144  of  the  Limitation  Act,  but  is  a  suit  for  the 
declaration  of  the  right  of  the  third  person,  and,  not  being  provided  for  by 
any  Article  of  the  Limitation  Act  other  than  Article  120,  is  governed  by 
that  Article,  and  that  the  applicability  of  Article  120  is  not  affected  by  the 
fact  that  the  plaintiff  is  interested  in  endowed  property  which  is  the  subject 
of  the  suit. 

Further  appeal  from  the  decree  of  A.  Kensington,  Esquire,  Additional 
Divisional  Judge,  Umballa,  dated  23rd  June  1898. 

Ishwar  Das,  for  appellant. 

Lajpat  Rai,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Reid,  J. — The  plaintiff,  as  interested  in  the  proper  adminis- 
tration of  property  devoted  to  religions  uses,  sued  the  heir  of 
the  purchaser  of  that  property  at  auction  in  execution  of  a 
decree  for  money  against  the  last  manager. 

The  relief  sought  was  "a  decree  for  dispossession  of  the 
"  defendant  from  the  dharmsala,  as  noted  in  the  map  attached 
"  to  the  plaint,  in  favour  of  the  plaintiff  against  the  defendant. 
"  with  costs,  or  such  other  relief,  as  the  plaintiff  may  be  found 
"  entitled  to."  The  Courts  fee  was  ad  valorem  on  the  value  of 
the  dharmsala. 

The  late  manager  was  made  a  co-defendant. 

The  Courts  below  have  held  that  the  suit  falls  under  Article 
120,  Schedule  II  of  the  Limitation  Act,  and  was  barred  by 
limitation,  having  been  instituted  on  the  7th  July  1897,  while 
the  auction  sale  certificate  in  the  defendants'  favour  was  dated 
the  30th  March  1891.  It  was  further  held  that  Article  144  was 
inapplicable,  possession  not  being  claimed  by  the  plaintiff. 

The  object  of  the  suit  is  obviously  to  oust  the  purchaser's 
heir  and  restore  possession   to   the   last   manager,    whom   the 
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plaintiff:  does  not  seek  to  oust.  The  plaintiff  did  not  himself 
seek  possession,  and  Articles  142  and  144  of  the  2nd  Schedule 
to  the  Limitation  Act  are  consequently  inapplicable,  unless  it 
can  be  held  that  they  apply  to  a  suit  the  object  of  which  is  to 
place  a  third  person  in  possession. 

It  is  contended  for  the  appellant  that  Section  19  of  the 
Limitation  Act  precludes  limitation  running,  but  the  auction 
purchaser,  being  an  assign  for  valuable  consideration  of  the 
manager,  is  not  affected  by  the  provisions  of  Section  10,  Chinta- 
rnoni  Mahapatro  v.  Sarup  Se  (/.  L.  R.,  XV  Calc,  703). 

This  ruling  is  relied'  on  for  the  applicant  as  authority 
for  holding  that  Article  144  or  134  applies  to  the  suit,  but 
obviously  does  not  help  him,"  the  plaintiff  having  sought  posses- 
sion ns  shebait,  and  inasmuch  as  the  suit  was  held  to  be  barred 
by  the  twelve  years'  rule,  it  wras  unnecessary  to  consider  whether 
the  six  years'  rule  applied. 

It  is  further  contended  that,  inasmuch  as  only  the  rights 
and  interests  of  the  judgment-debtor,  who  had  no  title  as  owner, 
were  sold  at  auction,  Section  10  applies. 

The  auction  purchaser  obtained  possession  under  the  sale, 
and  the  manager  had  just  as  much  title  to  the  land  as  other 
managers  and  shebaits  of  such  property  have,  so  far  as  can  be 
gathered  from  the  record.  The  mere  fact  that  only  the  rights 
and  interests  of  the  judgment-debtor  are  sold  in  execntion  under 
the  Code  of  Civil  Procedure  does  not  affect  the  question. 

Although  the  auction  purchaser  may  be  a  trespasser  qua  a 
person  entitled  to  possession  of  the  endowed  property,  and  may 
possibly  be  in  possession  of  more  than  the  judgment-debtor  was 
entitled  to,  he  is  an  assign  for  value  qua  the  judgment-debtor,  the 
trustee,  and  Section  10  does  not  apply. 

Reliance  was  also  placed,  for  the  appellant,  on  Chukkun  Lai 
Roy  v.  Lolit  Mohan  Roy  (I.  L.  R.,  XX  Gale,  906),  for  the 
proposition  that  nntil  the  auction  purchaser  has  acquired  a  pre- 
scriptive title  by  twelve  years'  adverse  possession  the  suit  is 
within  limitation. 

In  the  case  cited,  the  suit  was  for  construction  of  a  will 
and  codicil,  and  for  a  declaration  of  the  plaintiff's  rights  as 
heir  of  the  testator.  Ghose,  J.,  in  delivering  judgment,  said 
"  It  seems  to  me  that  except  in  the  few  cases  especially  provided 
"  for  in  the  Limitation  Act  (e.  g.,  a  suit  to  obtain  a  declaration 
"  that  an  adoption  is  invalid,  or  that  an  alienation  by  a  widow 
"  is  not  binding  on  a  reversioner),  a  suit  for  a  declaratory 
"  relief  of   this    nature   cannot   be  held  to  be  barred,  so  long  as 
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"  the  right  to  the  property,  in  respect  of  which  the  declaration 
"  is  sought,  is  a  subsisting  right.  So  long  as  the  widow  (of  the 
"  testator)  was  alive,  the  plaintiff's  right  as  reversionary  heirs 
"  was  a  subsisting  right.  And  I  am  disposed  to  think  that 
"  the  right  fco  bring  a  suit  to  construe  the  will  and  codicil 
"  and  for  a  declaration  of  the  plaintiff's  right,  is  a  continuing 
"  right  and  may  be  claimed  within  the  statutory  period, 
"  (whether  it  be  twelve  years,  or  six  years,  under  Article  120), 
"  from  the  time  when  the  plaintiffs  become  entitled  to  possession 
"  or  other  consequential  relief."  The  suit  having  been  filed  within 
six  years  of  the  widow's  death,  it  was  unnecessary  to  decide 
whether  the  six   or  twelve  years'  rule  applied. 

Now,  applying  the  principle  contained  in  this  ruling,  the 
plaintiff  became  entitled  to  consequential  relief  on  the  30th 
March  1891,  when  the  auction  purchaser  took  possession,  and 
limitation  began  to  run  then. 

In  Jagan  Nath  Das  v.  Bhirbhadra  Das  (I.  L.  R,,  XIX  Ca/c, 
776),  it  was  held  that  a  suit  to  oust  a  sliebait  was  governed  by 
Article  120,  and  that,  if  no  suit  could  be  brought  to  oust  a 
xhebait  bj  reason  of  his  having  held  office  for  more  than  six 
years,  he  would  acquire,  at  the  expiry  of  that  period,  a  complete 
title  for  the  purposes  of  any  litigation  or  anything  connected 
with  the  affairs  of  the  endowment,  including  the  maintenance 
of  a  suit  for  possession  of  endowed  property  wrongfully 
alienated  by  his  predecessor  in  office.  In  No.  135,  Punjab  Record, 
1888,  it  was  held  that  a  suit  by  a  landlord,  for  a  declaration  that 
a  sale  by  his  occupancy  tenants  to  a  third  party  was  void,  was 
governed  by  Article  120,  possession  not  being  claimed  by  the 
plaintiff. 

In  Behari  Lai  v.  Muhammad  Muttaki  {I.  L.  R.,  XX  Ail. 
(F.  B.),  482),  the  Sajjada  Nashin  of  a  shrine  sued  to  recover 
land,  the  property  of  the  shrine,  by  dispossession  of  mortgagees 
from  his  predecessor  in  office,  on  the  ground  that  the  mort- 
gages were  invalid.  The  suit  was  held  to  be  barred  by  the 
twelve  years'  rule. 

Blair,  J.,  said  :  "  Whatever  interpretation  is  put  upon  the 
"  word  '  purchase  '  in  Article  134,  this  much  is  plain  that  the 
"  effecting  of  such  '  purchase  "  creates  ipso  facto  an  actionable 
"  wrong,  and  confers  upon  every  cestui  que  trust  whoso  interests 
"  are  affected  an  immediate  right  of  action,  which,  in  the  case  of 
"  purchases  for  value,  won  Id  remain  unimpaired  for  twelve  years. 
"It  seems  difficult  to  frame  any  plausible  contention  that  under 
"the  provisions  of  that  Article  no  right  of  action    would  acci 
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"  daring  the  incumbency  of  the  alienating   trustee,    but    would 
"  come  into  being  only  on  the  termination  of  his  trusteeship  and 

"  would  subsist  for  twelve  years  from  such  termination. 

;'  The  right  of  the  plaintiff  to  sue  is  a  right  not  personal  to 
*'  himself  except  in  so  far  as  he  has  an  interest  in  common  with 
"  other  beneficiaries,  but  vests  in  him  as  the  representative  of 
"  the  cestui  que  trust  ent,  and  it  is  in  that  capacity  only  that  he 
'"  now  sues.  The  possession  which  he  seeks  to  determine  is  a 
"  possession  adverse  to  his  cestui  que  trustent" 

The  conclusions  at  which  I  have  arrived  on  the  authorities 
are  that  a  suit  for  dispossession  of  an  assign  of  a  third  person 
in  favour  of  the  third  person  is  not  a  suit  for  possession  within 
the  meaning  of  Article  142  or  144,  but  is  a  suit  for  a  declaration 
of  the  right  of  the  third  person,  and,  not  being  provided  for  by 
any  Article  of  the  Limitation  Act  other  than  120,  is  governed 
by  that  Article,  and  that  the  applicability  of  Article  120  is  not 
affected  by  the  fact  that  the  plaintiff  is  interested  in  endowed 
property  which  is  the  subject  of  the  suit. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


\ 


No.  9. 

Before  Mr.  Justice  Ckatterji  and  Mr.  Justice   Robertson 
SHER  MUHAMMAD  AND  OTHERS,— (Defendants),— 
APPELLANTS, 
Versus 

PHULA  AND  OTHERS,— (Plaintiffs),— RESPONDENTSc   ' 
Case  No.  1100  of  1896. 

Custom— Alienation— Gift  by  sonless  proprictor—AicansofKhushab  tahsil, 
Shahpur  District— Surrender  of  her  life   interest   by  ividoiu   in  favour  of  next 
reversioner,  effect  of. 

Found,  that  by  custom  among  Awans  of  Khushab  tahsil  in  the  Shahpur 
District,  in  the  absence  of  lineal  male  descendants  a  male  proprietor  has 
an  unrestricted  power  of  gifting  his  immoveable  property,  whether  ancestral 
or  acquired,  to  his  daughter,  daughter's  son,  sister,  sister's  son,  son-in-law 
or  to  one  of  his  agnates  to  the  exclusion  of  the  rest  and  without  their  consent. 

Held,  that  under  customary  law  it  is  open  to  a  widow  who  is  entitled 
to  a  life  interest  in  her  husband's  property  for  her  maintenance,  to  elect 
not  to  take  possession  of  such  property  but  to  take  maintenance  from  her 
husband's  male  heir,  and  that  in  such  an  event  the  latter  at  once  becomes 
invested  with  the  right  of  ownership  over  such  property,  the  same  result 
foil  owing- if  the  widow,  after  taking  possession,  elects  to  surrender  her  life 
interest  in  favour  of  the  next  reversioner  and  to  take  maintenance  in  lieu 
thereof  from  the  latter. 


Appellate  Side. 
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The  nature  of  a  widow's  life  estate  under  customary  law  considered  and 
compared  with  a  widow's  life  estate  under  Hindu  Law. 

Further  appeal  from  the  decree  of  D.  C.  Johnstone,  tisquire, 
Divisional  Judge,  Jhelum  Division,  dated  24<th  August  1896. 
Muhammad  Shafi,  for  appellants. 
Oertel,  for  respondents. 

The  facts  of  the  case  fully  appear  from  the  judgment  of 
the  Court  delivered  by 

9th  April  1899.  Chatterji,  J.— This  appeal  and  Nos.  64  and  123  of  1897  arc 

closely  connected.  The  material  facts  relating  to  all  three  will 
be  stated  and  the  questions  common  to  them  will  be  disposed  of 
in  this  judgment. 

One  Nur,  an  Awan  of  mauza  Nalli  in  the  Khushab  tahsil 
of  the  Shahpur  District,  died  about  1851,  leaving  a  widow, 
Mussammat  Chiragh  Bibi,  a  collateral  relative  Fatta,  a  grandson 
of  his  great-grandfather  Kakka,  and  a  daughter,  Mussammat 
.  Bhagbhari.  Nur  and  Fatta  appear  to  have  held  their  lands  in 
common.  The  plaintiffs  are  related  to  Nur  and  Fatta  through 
their  common  ancestor  Fatta,  who  was  the  grandfather  of 
Kakka.  In  1856  in  the  course  of  the  settlement  proceedings 
the  patwari  submitted  a  fard-i-tanaza  regarding  certain  lands 
which  were  said  to  be  in  dispute  between  Mussammat  Chiragh 
Bibi  and  Fatta.  They  were  examined  and  stated  that  they 
were  entitled  to,  and  were  holding  the,  land  in  equal  shares, 
and  that  they  had  no  dispute. 

In  the  same  year  Mussammat  Chiragh  Bibi  was  sued  for 
certain  laud  by  one  Nur  Khan.  She  denied  the  claim  and 
complained  that  she  had  been  sued  simply  because  she  was  a 
woman.  The  suit  was  dismissed  on  2nd  September  1856,  as 
the  land  was  found  to  be  Mussammat  Chiragh  Bibi's  property. 

Another  suit  brought  about  the  same  time  by  Gohna, 
grandfather  of  plaintiff  Jafar  and  Shamsher,  plaintiff  No.  3, 
against  Fatta  for  partition  of  certain  land,  was  dismissed  under 
the  award  of  arbitrators  on  16th  March  1858,  except  as  to  laud 
held  jointly  in  which  the  equal  rights  of  the  parties  was 
declared. 

A  fourth  suit  was  brought  in  1S58  against  Mussammat 
Bakht  Bibi,  widow  of  Fatta,  and  Mussammat  Chiragh  Bibi  by 
G-ohar  and  Shamsher  on  the  allegation  that  these  women  were 
going  to  gift  their  property  to  Sorab  and  Amira,  who  were  utter 
strangers.  The  widows  pleaded  that  Fatta  had  gifted  all  the 
land  to  these  persons  and  others  in  the  following  shares  : — 
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Mussammat  Bhagbhari,  daughter  of  Nur,  one-third  ;  Mussam- 
raat  Sirdar  Bibi,  danghter  of  Fatta,  one-third,  and  Sorab  and 
Amira  and  two  others  one-third.  A  deed  of  gift  without  date 
was  produced  purporting  to  be  executed  by  Fatta.  The  women 
also  stated  that  they  held  no  land,  but  that  the  donees  were  in 
possession.  The  presiding  officer  Pandit  Moti  Lai  Extra 
Assistant  Commissioner,  held  that  the  women  never  held 
possession,  that  Fatta  alone  had  it,  and  that  he  had  made  a 
valid  gift.  The  claim  was  disallowed.  The  plaintiffs  appealed 
to  the  Deputy  Commissioner  and  denied  that  there  was  any 
gift  by  Fatta,  but  the  order  of  Pandit  Moti  Lai  was  upheld 
and  their  appeal  dismissed. 

In  accordance  with  this  order  the  donees  were  recorded 
owners  in  the  settlement  record,  and  these  entries  were  repeated 
in  the  subsequent  settlement. 

Mussammat  Bhagbhari  has  now  executed  a  deed  of  gift  of 
her  share  in  favour  of  her  sons  respondents  in  Appeal  No.  1100. 
The  plaintiffs  sue  for  possession  of  this  share,  Mussammats 
Chiragh  Bibi  and  Bakhtbhari  both  being  dead.  The  former  is 
found  to  have  died  in  September  J  892,  and  this  is  not  now 
denied,  but  the  date  of  the  latter's  death  is  hotly  contested 
between  the  parties,  plaintiffs  alleging  that  she  died  four  or 
live  years  before  suit,  while  it  is  contended  on  behalf  of  the 
defendant  and  found  by  the  first  Court  in  the  two  connected 
cases  that  she  died  more   than  twenty  years  ago. 

Mussammat  Sirdaran  died  without  male  issue  many  years 
ago,  and  her  husband  Muhammad  is  in  possession  of  her  land. 
Ho  is  respondent  in  Civil  Appeal  No.  123  of  1897. 

Sorab  has  also  died,  and  the  land  gifted  to  him  is  now 
claimed  by  the  plaintiffs  against  his  collaterals. 

In  the  suit  against  the  sons  of  Mussammat  Bhagbhari,  the 
plaintiffs  deny  the  gift  by  Fatta,  while  in  their  plaints  in  the 
other  two  cases  they  accept  the  fact  of  the  gifts  by  him,  and 
claim  to  be  entitled  to  reversion  on  failure  of  the  donees'  lineal 
male  descendants. 

The  first  Court  dismissed  all  the  suits,  holding  the  gifts  to 
be  valid.  The  Divisional  Judge,  however,  has  decreed  the 
claims  against  the  sons  of  Mussammat  Bhagbhari  and  the  hus- 
band of  Mussammat  Sirdaran,  but  has  upheld  the  decree  in  the 
third  case. 

After  hearing  argument  and  going  through  the  record,  I  am 
of  opinion  that  on  Nur's  death  Mussammat  Chiragh  Bibi  did 
succeed  to  his  share  in  the  land  jointly  held  by  him  with  Fatta. 
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The  fard-i-tanaza  proceedings  in  -which  both  Fatta  and  Chiragh 
Bibi  were  examined  as  well  as  the  suit  by  Nur  Khan  against 
her,  and  her  plea  therein  and  the  award  of  arbitrators  show  this 
clearly.  No  objection  is  taken  to  these  records  by  either  side, 
and  they  are  evidence  from  which  the  above  inference  may  be 
legitimately  drawn.  The  effect  of  the  alleged  gift  of  the  whole 
by  Fatta  is  a  distinct  matter  which  requires  to  be  separately 
considered. 

The  deed  of  gift  purports  to  be  on  the  part  of  Fatta  alone, 
but  it  is  evident  that  he  had  a  present  right  over  only  one-half 
of  the  land,  while  the  other  half  was  Mussammat  Chiragh  Bibi's 
property  for  life.  The  £  if t  of  this  half  by  Fatta  can  only  be 
treated  as  one  with  the  consent  of  Mussammat  Chiragh  Bibi  or 
by  her  through  the  agency  of  Fatta,  unless  it  is  held  that  she 
had  validly  surrendered  her  life  interest  to  Fatta,  her  next 
reversioner,  and  thereby  accelerated  his  succession. 

As  the  property  was  undivided  and  there  is  no  specification 
in  the  deed  of  gift,  I  think  the  share  of  both  the  co-sharers  must 
in  law  be  held  to  he  included  in  eneh  of  the  gifts  to  the  three 
donees.  80  thai  each  got.  one-sixth  of  the  land  from  Fatta's 
share  and  one-sixth  from  that  of  Mussammat  Chiragh  Bibi. 

As  regards  the  date  of  death  of  Mussammat  Bakhtbhari, 
I  am  of  opinion,  on  the  whole,  that  the  first  Court  and  the  loeal 
commissioner  came  to  the  right  conclusion.  The  latter  made 
a  careful  enquiry,  and  T  think  his  reasons  for  discrediting  the 
chaukidari  registers  relied  on  by  the  plaintiffs,  to  contradict 
defendant's  witness,  Ghulam  Muhammad,  are  sound.  Mr.  Oertel 
elaborately  criticized  the  local  commissioner's  grounds,  but,  after 
giving  due  weight  to  his  argument,  T  cannot  accept  the  registers 
to  be  of  any  value.  They  are,  moreover,  really  of  no  practical 
use  in  deciding  the  question  of  the  date  of  Mussammat  Bakht- 
bhari's  death.  They  are  only  meant  to  contradict  Ghulam 
Muhammad.  I  would  find  that  Mussammat  Bakhtbhari  died 
more  than  twenty  years  before  suit. 

Coming  now  to  the  facts  of  this  case  the  points  that  require 
determination  appear  to  be — 

3.     Whether  the  claim  is  within  limitation. 

2.  Whether  the  deed  of  gift    relied  on  by  the  appellants 

is  genuine  and  was  executed  by  Fatta. 

3.  Whether  the  gift  is  valid. 

With  reference  10  the  first  point,  I  am  of  opinion  that  the 
suit,  so  far  as  it  relates  to  the  share  of  Fatta  included  in  the 
gift  which  amounts  to  one-half  of  the  land  crifted  to  Mussammat 
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Bhagbhari  and  one-sixth  of  the  joint  holding  of  Nur  Khan  and 
Fatta,  is  clearly  barred  by  time,  as  Fatta  died  in  1856  and  his 
widow  about  twenty  years  before  the  institution  of  the  suit.  As 
regards  the  share  of  Nur  Khan  included  in  the  gift,  I  consider 
the  claim  is  within  limitation,  as  Mussammat  Chiragh  Bibi  has 
been  found  to  have  lived  till  1892.  My  view  is  supported  by 
No.  74,  Punjab  Record,  1895,  and  the  authorities  therein  cited. 
If  it  is  held  from  the  fact  of  the  gift  of  the  whole  by  Fatta  and 
the  statements  made  by  Mussammat  Chiragh  Bibi  in  the  suit  by 
Gohur  and  Shamsher  against  her  and  Mussammat  Bakht  Bibi 
in  1856  that  she  had  surrendered  her  life  estate  to  Fatta,  the 
limitation  applicable  to  the  suit  would,  I  apprehend,  be  still  the 
same,  though  a  direct  precedent  is  wanting.  The  act  of  Mus- 
sammat Chiragh  Bibi  wrould  be  tantamount  to  an  act  of  alienation, 
and  irrespective  of  the  question  whether  it  could  be  successfully 
impugned  by  remoter  reversioners,  the  limitation  applicable 
would,  I  think,  be  that  provided  in  Article  141  of  the  Limitation 
Act, 

As  to  the  second  question  I  am  unable  to  concur  with  the 
Divisional  Judge  that  the  deed  of  gift  is  a  forgery,  and  that 
Fatta  never  executed  it.  I  do  not  think  there  is  any  sufficient 
ground  for  adopting  this  conclusion.  On  the  contrary  every- 
thing tends  to  show  that  it  is  a  genuine  document.  It  was 
certainly  produced  in  the  case  of  1858  on  8th  November  when 
the  women  on  being  sued  by  Gohur  and  Shamsher,  referred  to 
the  gift  of  Fatta  and  produced  it.  It  is  scarcely  reasonable  to 
assume  that  they  then  forged  it.  It  is  attested  by  a  number 
of  witnesses,  who  held  respectable  positions  and  were  residents 
of  the  village.  The  contents  also  appear  to  negative  the  hy- 
pothesis that  it  was  a  concoction  of  the  women  and  that  Fatta 
had  nothing  to  do  with  it.  It  was  accepted  as  genuine  by  the 
Court  in  1856  and  the  gift  was  upheld.  In  the  other  suits  filed 
against  Muhammad  and  the  collaterals  of  Sorab  plaintiffs 
admit  that  Fatta  made  the  gifts  to  Mussammat  Sirdaran  and 
Sohara,  and  there  is  no  other  gift  except  by  this  deed.  In  their 
appeals  to  the  Divisional  Judge  they  tried  to  throw  doubt  on  it, 
but  this  was  an  after  thought  as  they  very  clearly  admitted  the 
gift  by  Fatta  in  their  replication  in  these  two  cases.  The  deed 
is  more  than  thirty  years'  old  as  it  was  produced  and  acted  on 
in  1856,  and  can  well  be  presumed  to  be  genuine.  In  the  muta- 
tion proceedings  relating  to  the  gift  by  Mussammat  Bhagbhari 
also,  plaintiff  did  not  say  that  the  deed  was  a  forgery,  but  admit- 
ted the  gift  to  he^  I  have  no  hesitation  in  finding  the  deed  to 
be  genuine,    . 


46  civil  judgments-no.  o.  [  record 

The  last  question  must  be  considered  from  two  stand  points  ; 
©ts.f  (I)  whether  Fattahad  power  to  gift  his  half  and  (2)  whether 
the  gift  of  Nur  Khan's  half  by,  or  with  the  consent  of,  his 
widow,  Mussammat  Chiragh  Bibi,  is  good  by  custom.  The  first 
is  hardly  worth  discussion,  as  I  have  found  that  the  claim  as 
to  this  part  is  beyond  limitation.  But  as  the  point  has  been 
raised,  I  give  my  opinion  on  it  also.  The  parties  are  Awaus 
of  the  Khushab  tahsil.  Mr.  Wilson  in  his  book  on  Customary 
law  states  the  custom  among  them  to  be  that,  in  the  absence 
of  lineal  male  descendants,  a  male  proprietor  has  an  unrestricted 
power  of  gifting  his  immoveable  property,  whether  ancestral  or 
acquired,  to  his  daughter,  daughter's  son,  sister,  sister's  son,  son- 
iu-law,  or  to  one  of  his  agnates  to.  the  exclusion  of  the  rest  and 
without  their  consent,  pages  9  and  71.  This  was  followed  in  No. 
79,  Punjab  Record,  1896.  See  also  No.  133,  Punjab  Becord,  1890, 
and  the  opinion  expressed  as  to  the  power  of  gift  in  Nos.  36  and 
33,  Punjab  Record,  1891,  the  last  two  being  cases  among 
Awans.  The  latest  authorities  on  the  subject  are  No.  49, 
Punjab  Record,  1898,  and  judgments  in  Civil  Appeals  Nos.  236 
and  395  of  1896,  all  these  being  cases  among  Awans  of  the 
Khushab  tahsil:  Following  these  decisions,  I  would  unhesi- 
tatingly find  that  the  gift  in  so  far  as  it  relates  to  Fatta's 
share  is  valid  and  cannot  be  challenged  by  the  plaintiffs. 

As  regards  the  half  which  belonged  to  Mussammat 
Chiragh  Bibi,  the  decision  is  more  difficult.  The  widow  under 
Customary  Law  has  no  power  of  gift  under  any  circumstances, 
and  a  gift  by  Mussammat  Chiragh  Bibi  in  person  or  through 
Fatta  would  not  give  Mussammat  Bhagbhari  a  valid  title. 
If  she  is  the  heir  of  her  father  in  preference  to  the  plaintiffs, 
she  can  of  course,  stand  on  her  rights  of  succession  and  the 
gift  would  not  injuriously  aft'eet  her.  The  question  has  not 
been  tried  and  determined,  but  judging  from  the  usual  rule 
of  Tribal  law,  and  the  record  of  customs  of  the  Shahpur  District, 
the  married  daughter's  right  of  inheritance  in  the  presence  of 
agnates  like  the  plaintiff  appears  to  be  non-existent.  At  the 
last  settlement  all  the  Mussalman  tribes  seem  to  have  answered 
the  question  in  the  negative.  Wilson's  Code  of  Tribal  Custom, 
Skahpivr  District }  pages  7,  £,  50  and  51.  The  old  Wnjih-uLnrz 
also  laid  down  a  similar  rule,  and  though  this  very  gift  is 
mentioned  there  it  is  by  way  of  illustration  of  the  father's 
power  of  gift  to  the  daughter  in  his  life-time.  There  is  littli 
ehance  of  an  inquiry  into  this  matter  bringing  out  results 
favourable  to  the  daughter, 
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There  is,  however,  another  way  of:  looking  at  transactions 
between  Fatta  and  Mussammat  Chiragh  Bibi,  and  the  former's 
disposal  by  gift  of  the  whole  of    the  joint   property  belonging 
to   himself    and   Nur,   which   I    have   already   adverted  to    in 
previous  passages  of  this  judgment  and  which   seems  to  me  to 
deserve  careful  consideration.     That  the  widow  did  succeed  to 
her  husband's  estate  seems  clear  from  her  statements,  and  those 
of  Fatta  in  1856  as  I  have  already  said.     It  is  equally  clear  that 
she  disclaimed  possession,  asserted  the  gift  by  Fatta   that   very 
year   when   Gohur  and  Shamsher  brought  their  suit,  and   the 
Court   held  that  she  had   not   succeeded   to  any  share  of  the 
laud,  but  that  Fatta  had  held  the   whole.     Her  right  to  a  life 
interest  appears  to  be  beyond  question,  and  the   only  rational 
way  of  looking  at    the  transaction    is    that    she    gave  up  her 
rights  in  favour  of  Fatta,  presumably  because  the  latter  was 
going  to  give  away  the  property  to  persons  whom   she  wished 
to  succeed  to  the  land.     She  executed    no  deed,   nor  made  any 
statement   relinquishing   her  interest,    but  a    tacit    surrender 
would  be  equally  effective.     Fatta  professed  to  deal  with  the 
whole  which   he  could  not  do  unless  he  got  the  widow's  share 
iu  some  way,  and  the  widow   herself  not  only   never   contested 
his  act  but  took  her  stand   on    it  and   asserted    his    sole    right 
and  possession. 

The  proper  and  logical  inference  from  these  facts  is  that 
the  widow  voluntarily  gave  up  her  rights  to  Fatta,  and  that  the 
latter  was  thus  legally  vested  with  ownership  of  the  whole 
and  then  proceeded  to  dispose  of  it  by  gift, 

1  have  already  adverted  to  the  limitation  which  would 
apply  on  this  view  of  the  case  and  the  question  now  is,  how 
far  would  Fatta's  gift  of  the  widows  share  be  held  binding 
on  the  plaintiffs.  Fatta  had  a  full  power  of  disposition  over 
the  share  he  held  in  his  own  right.  If  by  Customary  Law  the 
widow's  surrender  vested  him  with  full  proprietary  rights  over 
her  share  he  had  a  similar  power  with  respect  to  it  also.  Cases 
of  relinquishments  by  widows  are  not  altogether  unknown 
among  persons  governed  by  Customary  Law,  and  they  were 
probably  more  frequent  in  the  earlier  days  when  the  widow's 
rights  were  not  so  strictly  defined  as  now  and  the  strong  prob- 
ability is  that  thereafter  the  next  heir  took  the  estate  iu  full 
ownership  in  the  same  way  as  auy  he  inherited  himself,  and 
'  that  there  was  no  distinction  in  regard  to  his  powers  over 
the  two  kinds  of  property. 

It  is  probable,  however,  that  no  instance  of  the  present  des- 
cription  would  be  forthcoming  if  an  inquiry  was  ordered  and 
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the  question  would  therefore  have  to  be  decided  on  general 
principles.  Here  the  rule  applicable  to  aualogous  cases 
under  Hindu  Law  would  be  a  valuable  guide.  Under  that  law 
and  particularly  as  administered  by  the  Calcutta  High  Court, 
a  widow  can  relinquish  her  rights  in  favour  of  her  next 
reversioner  and  thereby  accelerate  his  succession,  and 
thereupon  the  latter  becomes  a  full  owner.  This  has  been 
laid  down  by  a  Full  Bench  of  the  Calcutta  Court  in  Nobikishore 
Sarma  Roy  v.  Hart  Nath  Sarma  Boy,  I.  L.  R.,  X  Gale,  1102, 
and  affirmed  by  their  Lordships  of  the  Privy  Council  in 
Beliari  Lai  v.  Madho  Lai  Ahir  Goyawal,  1.  L.  R.,  XIX  Gale, 
236.  See  also  Hem  Ghundur  Sanyal  v.  Samamoyi  Debi,  1.  L.  11., 
XXII  Gale.,  354.  If  this  rule  applies,  Fatta  held  as  full 
owner  the  whole  property  alienated  by  him,  and  his  gift  is 
good,  and  is  not  invalidated  by  his  death  before  that  of 
Mussammat  Chiragh  Bibi. 

The  point  appears,  however,  never  to  have  been  urged 
before.  The  reason  why  I  think  it  is  important  to  consider 
it  is  that  not  only  does  it  legally  and  logically  arise  on  the 
facts  found  to  be  proved,  but  that  there  are  indications  on  the 
record  that  the  gift  was  well  known  among  the  brotherhood 
and  treated  as  one  which  should  be  acted  on.  Fatta  undoubt- 
edly made  the  gift,  and  in  the  Wajib-ul-arz  of  the  former 
settlement  it  is  recited  as  one  made  by  Nur,  from  which  the 
inference  may  be  drawn  that  the  widow  really  had  no  hand 
in  the  gift,  aud  that  Fatta  made  it  in  accordance  with  some 
direction  left  by  Nur,  the  widow  abandoning  her  rights  in 
order  to  enable  him  to  give  effect  to  it.  The  plaintiffs  also, 
though  they  denied  the  gift  by  Fatta  in  1858,  admitted 
Mussammat  Bhagbhari's  title  in  the  mutation  proceedings  in 
1892,  while  impugning  her  right  to  gift  to  her  sons  which 
they  would  hardly  have  done  had  it  been  a  gift  resting  only  ou 
a  widow's  authority  or  acquiescence.  As,  however,  the  point 
was  not  urged  before  nor  discussed  at  the  hearing,  I  would, 
if  my  learned  colleague  agrees,  fix  a  fresh  date  and  hear  argu- 
ments on  it. 

Robertson,  J. — I  concur. 


The  point  reserved   having  been   rc-argucd,  the  following 
judgment  was  delivered  by 

28^/i  April  1899.  Chattekji,  J. —The  case  has  been  argued  afresh  by  counsel 

on  the  point  reserved.  Mr.  Oertel  objects  that  the  point  was 
never  raised  before  and  should  not  bo  taken  up  at  this  stage. 
He  alBO  contends  that  under  Hindu  Law  the  surrender  of  her 
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life  interest  by  the  widow  to  the  next   reversioner   is   not   per- 
mitted, and  that  a  fortiori  custom  does  not  allow  it. 

The  question  whether  the  surrender  is  sanctioned  by 
Hindu  Law  may  first  be  disposed  of.  As  stated  in  my  former 
order  there  is  no  doubt  that  as  interpreted  and  administered  by 
the  High  Court  of  Calcutta  the  Hindu  Law,  whether  of  the 
Bengal  or  Benares  School,  recognizes  and  sanctions  the  ac- 
celeration of  the  immediate  reversioner's  estate  by  the  widow 
conveying  or  otherwise  handing  over  her  life  estate  to  him. 
The  authorities  cited  by  me  appear  to  me  to  establish  this 
clearly.  The  Full  Bench  case  reported  in  I.  L.R.,X  Calc,  1 102, 
was  no  doubt  one  in  which  the  matter  for  decision  was  whether 
the  consent  of  the  immediate  living  reversioner  to  a  widow's 
alienation  validates  it  against  a  person  who  is  the  actual  rever- 
sioner at  the  date  of  the  widow's  death,  but  the  argument  used 
by  most  of  the  learned  Judges  in  support  of  their  finding  that 
such  consent  concludes  the  latter  reversioner  is  that  the  widow 
can  convert  the  estate  of  the  presumptive  reversioner  into  one 
of  ownership  by  a  surrender  of  her  life  estate  into  his  hands, 
which  they  treat  as  a  principle  of  Hindu  Law  well  established 
by  a  current  of  decisions.  Mr.  Justice  Mitter  at  page  1110  of  the 
Report  says  :  "  *  *  there  is  no  conflict  in  the  decisions  since 
"  the  case  ofjadumoney  was  decided  in  the  late  Supreme  Court  of 
11  Calcutta,  npon  the  question  whether  the  relinquishment  by  a 
"  Hindu  widow  of  her  estate  to  the  next  male  heir  of  her  husband 
"  is  valid  or  not.  Such  relinquishment  by  the  widow  has  been 
"  held  for  a  long  series  of  years  to  be  valid."  In  Behari  Lai  v. 
ftladho  Lai  Ahir  Gnyaical.  1.  L.  R ,  XIX,  Calc,  236,  which  I  may 
observe  was  a  case  from  the  Gya  District  and  presumably 
governed  by  the  Mitacshara  law,  Lord  Morris  who  delivered  the 
judgment  of  the  Privy  Council  said  :  "At  the  time  of  the  execu- 
"  tion  of  the  iqrarnama  Madho  Lai  was  not  born,  so  that  the 
"plaintiff  was  then  the  apparent  reversionary  heir,  subject  to 
"the  life  estate  of  his  grandmother  Lachoo  Dai.  It  may  be  ac- 
"  cepted  that  according  to  Hindu  Law,  the  widow  can  accelerate 
"  the  estate  of  the  heir  by  conveying  absolutely  and  destroying 
"  her  life  estate."  In  the  case  reported  in  /.  L.  R.,  Vol  XXII, 
Calcutta  Series,  the  above  principle  was  fully  recognized  and 
acted  on  in  so  far  as  it  was  found  to  be  applicable. 

It  must  be  admitted,  however,  that  the  point  immediately 
rnled  in  the  Calcutta  Full  Bench  case  cited  has  not  been  univer- 
sally accepted  in  the  other  Presidencies.  The  Allahabad  High 
Court  in  Ram  Phul  Rai  v.  Tula  Kuari,  I.  L.  R.,  VI  All, 
116  (F.  B.),  and  Madan  Mohan  v.  Puran  Mai,  ibid.  288,  declined 
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to  follow  it,  but  it  does  not  appear  to  have  dissented  from  the 
other  doctrine  about  the  surrender  of  the  widow's  interest  into 
the-  hands  of  the  next  reversioner  as  Mr.  Mayne,  Section  592 
(5th  Edition),  seems  to  think.  As  regards  this  doctrine  with 
which  alone  we  are  concerned  there  Hoes  not  appear  to  be  any 
decision  of  any  other  High  Court,  but  in  a  recent  judgment 
of  a  Full  Bench  of  the  Madras  High  Court,  Mamdu  Muthu 
Nadan,  8fc,  v.  Sunivasa  Pillai,  I.  L.  ft.,  XXI  Mad.,  128,  it 
is  referred  to  generally  in  terms  of  approval  by  some  of 
the  learned  Judges.  Mr.  Justice  Shepherd  states  the  position 
assumed  by  the  Privy  Council  in  Behari  Lai's  case  to  bo 
as  I  have  put  it.  Mr.  Justice  Subrumania  Ayyer  thinks 
that  the  rule  laid  down  by  Privy  Council  is  applicable  to  the 
Madras  Presidency  as  well,  and  he  points  out  that  the  Calcutta 
decisions  on  the  point  had  been  followed  by  the  Courts  there 
in  many  instances. 

It  does  not  really  matter  whether  the  Calcutta  High  Court's 
view   has    been   accepted    in  the  other  Presidencies.     I   only 
referred  to  it  by  way  of  an  illustration  of  the  manner  in  which 
the  question  raised  by  me  should  be  decided  under  Customary 
Law.     I  have  already  shown  that  the  question  arises  logically 
and   necessarily   on   the   facts  of  the  case,  and  now  that  it  has 
been   discussed  by  counsel,   I  see  no  reason  why  we  should   not 
consider  and  decide  it  merely  because  it  was  missed  in  the  lower 
Courts.     I  see  no  prospective  benefit  in  remanding  the  case  for 
an  inquiry  on  the  point  as  Customary  Law  deals  with  concrete 
instances  and  not  abstract  principles.    Cases  of  the  widow  having 
refused  to  take  her  life  estate  or   been  pursuaded  to  give  it  up 
might    be   forthcoming,   but  we  can  hardly  expect  instances  in 
which    the   effect  of  it  on  the   question  before  us  actually  arose 
and  was   settled   one   way  or   the   other.     The  utmost  we  can 
expect  is  that  the  widow's  surrender  was  accepted  as  a  fact,  with 
the  consequent     result  that  the  next    reversioner  became  the 
owner   as    he  really  is  in  the  eyes  of  the  people,  oven  while  the 
widow  is  holding  the  estate.  I  cannot  for  a  moment  accede  to  Mr. 
Oertel's  argument  that  under  Customary  Law  where  the  widow 
stands  aside  and  refuses  to  take  up  her  life  estate  any   Strang  er 
might  step  ia  and  hold  the  land  until  her  death,  and    that    the 
reversioners  would  be  powerless  to  turn  him  out.     The  stranger 
might  hold  the  land  if  the  widow  succeeded    lo    her  life    estate 
and  permitted  him  to  occupy  it,  but.  if  she  surrendered  it  to  the 
next  heir  the  latter  would  by  custom  be  undoubtedly  entitled  to 
take  possession,  and  so  alfO  il  she  simply  lefused  to  take  up  her 
life  interest  as  it  would  be  treated  as  equivalent  to  a  surrender 
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of  it.  I  have  not  here  to  consider  a  case  of  adverse  possession 
against  the  widow  in  which  the  heirs  can  protect  their  rights 
by  adequate  measures.  I  do  not  think  therefore  that  any 
benefit  would  be  derived  by  a  remand  for  inquiry  on  the  question. 

There  are  strong  analogies  between  the  estate  of  a  widow 
under  Customary  Law  and  her  estate  under  Hindu  Law.  Under 
both  laws  she  holds  for  life  for  the  purpose  of  maintenance  with 
certain  powers  of  disposition  necessarily  incident  to  her  posi- 
tion. She  is,  at  least  in  Customary  Law,  in  no  sense  a  co-sharer, 
and  on  her  death  the  succession  is  not  to  her  but  to  her  hus- 
band. Tn  fact  her  estate  is  one  interposed  for  a  limited  purpose 
between  that  of  her  husband  and  the  next  heir.  See  No.  115, 
Punjab  Record,  1893,  No.  21,  Punjab  Record,  1894  (page  60). 
That  being  so,  there  is  no  difficulty  in  holding  that  she  might 
ehoose  not  to  take  possession  of  her  husband's  property  for  her 
maintenance  preferring  to  take  it  from  his  male  heir,  and  that 
in  such  a  case  the  latter  at  once  becomes  vested  with  the  right 
of  ownership.  And  the  same  resnlt  would  follow  if  she,  after 
taking  possession,  elects  to  follow  such  a  course.  The  remarks 
of  Sir  Charles  Roe  in  his  work  on  Tribal  Law  regarding  the 
right  of  the  Widow  (page  60)  may  be  read  with  advantage  in 
this  connection.  He  says,  "  that  her  estate  originated  in  her 
right  of  maintenance  and  that  among  certain  tribes  only  the 
latter's  right  alone  is  acknowledged.  If  she  has  to  raise  money 
for  necessity,  the  records  of  custom  of  most  tribes  say  that  she 
must  in  the  first  instance  apply  to  the  agnateSsfor  the  required 
sum  and  some  tribes  even  say  that  if  for  any  reason  she  cannot 
manage  the  land  without  encumbering  it,  she  must  surrender  it 
to  the  agnates,  and  be  content  with  her  original  right  of  main- 
tenance." It  cannot  be  seriously  argued  that  the  surrender  is  to 
be  made  to  any  one  but  the  next  heir,  or  that  after  the  surrender 
the  heir  does  not  become  the  owner  but  merely  a  holder  of  the 
widow's  life  interest. 

There  may  be  difficulties  in  admitting  the  principle  under 
Hindu  Law  because  the  heir  at  the  widow's  death  alone  is 
entitled  to  succeed  and  he  may  be  a  different  person  from  the  heir 
at  the  time  of  the  surrender  and  may  not  even  be  his  represent- 
ative. If  the  next  heir,  at  the  time  of  the  husband's  death, 
dies  before  the  widow,  his  descendants  may  be  excluded  by  a 
person  who  had  no  right  of  succession  in  his  life-time.  This 
difficulty  does  not  exist  under  Customary  law  in  which  the 
right  of  representation  is  recognized  without  qualification.  In 
fact  the  surrender  to  Fatta  and  his  succession  to  the  estate 
could  under  Customary  Law  make  no  difference  in  the  rights    of 
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the  plaintiffs.  If  Fatta  had  left  male  descendants  they  would 
have  excluded  the  plaintiffs  on  the  widow's  death  if  no  surrender 
had  taken  place.  As  he  had  none,  they  were  the  next  in  order 
of  succession,  and  this  right  was  not  affected  by  the  widow's  act. 
The  apparent  hardship  to  the  plaintiffs  arises  from  a  wholly 
different  and  unconnected  cause,  viz.,  Fatta,  being  entitled  by  the 
custom  of  A  wans  of  the  Shahpur  District  to  an  unrestricted 
power  of  alienation  in  favour  of  the  persons  mentioned  in  my 
last  order  over  his  property.  But  this  power  attached  to  the 
land  of  his  own  share  as  well,  and  ought  not  to  confuse  the  con- 
sideration of  the  real  issue. 

With  reference  to  the  above  consideration,  I  would  hold 
that  the  surrender  by  the  widow  of  Nur  to  Fatta  invested  the 
latter  with  full  title  of  ownership  over  Nur's  share,  and  that 
Fatta  having  alienated  a  portion  in  favour  of  Nur's  daughter 
by  gift,  she  acquired  a  valid  right  to  it.  Her  transfer  to  her 
sons  causes  no  injury  to  the  plaintiffs,  as  in  any  case  until  her 
direct  male  line  fails,  the  plaintiffs  have  no  right  of  reversion. 
Without  her  gift,  the  land  would  have  gone  to  her  sons  on  her 
death  in  preference  to  the  plaintiffs.  The  plaintiffs'  claim 
therefore  to  any  portion  of  the  land  comprised  in  Fatta's  gift 
in  favour  of  Mussammat  Bhagbhari  must  fail. 

1  would  accordingly  accept  this  appeal  and  dismiss  the 
plaintiffs'  suit.  As  the  case,  however,  is  a  peculiar  one  and  is 
not  quite  free  from  difficulty,  I  think  the  parties  should  pay 
their  own  costs  throughout. 

Robertson,  J. — I  concur. 


Revision   Sidf. 


No.  10. 

Before  Mr.  Justice  Ghatterji  and  Mr.  Justice  Robertson. 
TMAM  DIN—  (Defendant),— PETITIONER, 

Verma 

,J  AWAH  ART,-  (Plaintiff),— RESPONDENT. 

Case  No.  1431  of  1896. 

Civil  Procedure  Code,  1882,  Sections  08,  510 — Dismissal  of  suit  pending 
reference  to  arbitration; 

Hdl<l,  that  an  order  dismissing  a  suit  under  Section  98  of  the  Civil 
Procedure  Code  cannot  properly  be  made  when  the  suii  has  been  referred 
to  an  arbitration  which  is  still  pending  at  the  date  of  the  order  of  dismissal, 
unless  an  express  order  superseding  the  arbitration    for  sufficient     reasons 

under  Section  510  of  the  Code  h:is  first  been  passed,, 

Hrld,  further,  on  the  facts  of  the  case,  that  the  order  of  the  lower 
Court  simply  dismissing  the  suit  under  Section  98  of  the   Code  could   no 
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by  itself  be  construed  into  an     order  superseding  the   arbitration   under 
Section  5 10  of  the  Code. 

Petition  for  revision  of  the  decree  of   W.    Swift,  Esquire,  Munsif, 
2nd  class,  Lahore,  dated  Slst  March  1896. 
Herbert,  for  petitioner. 
Muhammad  Shah  Din,  for  respondent. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the 
Court  which  was  delivered  by 

Robertson,  J. — The  facts  in  this  case  are  as  follows  : — The  28/7*  April  1899. 
suit  in  question  was  pending  in  the  Court  of  Mr.  Swift,  Munsif, 
2nd  class.  On  the  19th  November  1895  the  parties  put  in  an 
application  under  Section  506  that  the  case  might  be  referred 
to  arbitration.  The  application  was  that  the  whole  of  the 
matters  in  dispute  might  be  referred  to  the  single  arbitrator 
appointed,  Maulvi  Taj-ud-din,  Mukhtar.  The  statements  of 
both  parlies  were  recorded,  and  then  the  Conrt  referred  the  case 
to  the  arbitrator,  fixing  the  29th  November  as  the  date  on 
which  the  award  was  to  be  filed.  On  the  29th  November  the 
arbitrator  and  parties  appeared,  and  time  was  extended  to  9th 
December  on  which  date  it  was  again  extended  to  17th  Decem- 
ber, on  which  date  plaintiff  and  arbitrator  appeared,  but  defend- 
ant was  absent,  and  time  was  again  extended  to  20th  December. 
On  the  20th  December  the  parties  appeared,  but  the  award  had 
not  been  filed,  and  the  arbitrator  was  not  present  apparently. 
The  order  was  then  passed  to  wait  till  the  Court  rose.  Then  a 
further  order  is  recorded,  that  "  up  to  the  rising  of  the  Court  the 
11  award  has  not  been  filed,  to  be  brought  up  to-morrow."  On  21  st 
December  the  case  was  called  on  and  the  Court  recorded  an 
order  that  neither  parties  nor  arbitrator  were  present,  and  no 
award  filed,  so  the  case  was  dismissed  under  Section  98,  Civil 
Procedure  Code.  On  the  same  day  the  plaintiff  applied  to  have 
the  dismissal  in  default  set  aside ;  his  statement  was  taken,  and 
on  the  3rd  February  the  petition  was  granted ;  and  the  defendant 
summoned  for  I  lth  February  1896.  Then  on  11th  February 
the  parties  were  present  and  the  25th  Febrnary  was  fixed 
for  further  hearing.  On  the  25th  February  1896  the  state- 
ment of  the  plaintiff  was  recorded  to  the  effect  that  he  agreed 
to  the  reference  of  the  whole  case  to  the  arbitrator  already 
appointed.  The  defendant  said :  '•  I  do  not  agree  to  the 
*'  reference  to  arbitrator,  but  desire  to  have  my  case  settled 
"  in  Conrt."  The  Court  then  proceeded  to  consider  whether  the 
parties  were  bound  by  their  previous  reference  to  arbitration, 
and  fixed  4th  March  1896   for  orders.     On  that  day  in  presence 
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of  the  parties  he  passed  an  order  to  the  effect  that  the  case 
having  once  been  referred  by  consent  to  arbitration  he  knew  of 
no  section  by  which  he  could  take  it  out  of  their  hands,  and 
fixed  12fch  March  1896  for  the  award  to  be  filed.  On  the  J  2th 
March  1896  the  award,  dated  2©th  February,  was  filed,  and  ten 
days  were  allowed  for  objections.  On  the  31st  March  after 
dealing  with  objections  the  Court  passed  an  order  in  accordance 
with  the  award,  and  the  defendant  now  seeks  to  set  this  order 
aside  by  applying  to  this  Court  for  revision,  and  the  case  has 
been  referred  to  a  Bench  for  decision  on  the  two  questions — 

1.     Whether  the   suit  could   be   dismissed   for  default 
while  the  arbitration  was  pending  ? 

2-     Whether  such   dismissal    necessarily   amounted  to  a 
supersession  of  the  arbitration  ? 

As  regards  the  first  point  we  have  to  bear  in  mind  that  the 
provisions  of  the  Civil  Procedure  Code,  Chapter  XXXVII 
regarding  references  to  arbitration  have  to  be  construed  strictly, 
and  Section  508  provides  that  "  when  once  a  matter  is  referred 
"  to  arbitration  the  Court  shall  not  deal  with  it  in  the  same  suit 
"  except  as  hereinafter  provided." 

Now  on  the  20th  December  1895  the  suit  was  clearly  under 
reference  to  arbitration,  and  although  it  is  recorded  that  the 
award  had  not  been  filed  and  no  parties  were  present,  it  is  clear 
that  the  order  of  the  Court,  dated  20th  December  1895,  post- 
poning the  case  to  the  21st  December  extended  the  time  to  that 
day,  and  for  this  purpose  was  an  order  under  Section  514.  It 
is  also  clear  that  as  the  time  was  extended  to  that  day  the 
award  might  have  been  filed  at  any  time  within  working  hours 
on  that  day,  whereas  it  is  clear  from  the  petition  put  in  by 
plaintiff  on  the  21st  December  asking  for  his  case  to  be  put  in 
again,  that  it  had  been  dismissed  early  on  the  day,  apparently 
before  11  o'clock.  The  evidence  produced  by  plaintiff  shows 
this.  It  is  clear  therefore  that  wheu  the  case  was  dismissed 
under  Section  98  the  period  within  which  the  award  might  have 
been  filed  had  not  expired.  The  order  does  not  purport  to  sot 
aside  the  reference,  and  there  is  no  order  under  Section  510 
either  appointing  new  arbitrator  or  superseding  the  arbitration, 
nor  indeed  at  that  time  would  there  appear  to  have  been  suffi- 
cient grounds  for  such  an  order.  Clearly  the  case  was  still 
under  reference  to  arbitration,  and  under  Section  508  the  Court, 
was  not  competent  to  dismiss  the  suit  without  first  recording 
an  order  under  Section  510  superseding  the  arbitration.  The 
mere  fact  that  the  time  within  which  the  award  should  be  filed 
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had  expired,  had  that  been  in  fact  the  case  would  not  have 
necessitated  the  supersession  of  the  arbitration,  as  even  in  such 
circumstances  the  period  can  be  enlarged  with  ex  post  facto 
effect  if  the  award  has  not  been  actually  delivered  in  Court 
(I.  L.  B.,  X  All,  137).  The  Court  therefore  was  not  compe- 
tent to  dismiss  the  suit  under  Section  98,  as  the  case  was 
still  under  reference  to  arbitration.  This  disposes  of  the  first 
point  referred.  As  regards  the  second  point,  it  cannot  be  held 
that  the  order  passed  under  Section  98  amounted  to  an  order  of 
supersession  in  itself.  It  is  clear  from  the  orders  passed  after 
the  case  had  been  re-admitted  that  it  was  not  the  intention  of 
the  Court  to  supersede  the  arbitration, — indeed  the  order  passed 
on  4th  March  1896  shows  clearly  that  the  lower  Court  was  of 
opinion  that  it  had  no  power  to  decide  the  case  itself  as  it  was 
still  under  reference  to  arbitration,  and  further  that  there  was 
then  no  reason  to  supersede  the  arbitration  under  Section  510 ; 
the  Court  did  not  then  pass  an  order  of  supersession,  but  ordered 
the  award  to  be  filed  by  the  original  arbitrator  on  the  12th 
March.  It  was  filed  by  that  date,  being  itself  dated  20th 
December,  a  fact  upon  which  it  is  not  now  necessary  to  lay  any 
great  stress,  but  in  regard  to  which  22  Mad.,  page  22,  is  in 
point.  The  authorities  quoted  by  the  counsel  for  the  appellant, 
18  All.,  page  548,  13  AH.,  page  300,  P  C„  7  All.,  page 
523,  10  Bom.,  381 ,  do  not  contravene  any  of  the  principles  we 
have  laid  down  which  are  strictly  in  accord  with  10  Bom., 
381. 

We  therefore  find  (1)  that  an  order  dismissing  a  suit  under 
Section  98  cannot  properly  be   made  when  the  suit  has  been 
referred  to  an  arbitration  which  is  still  pending  at  the  date  of 
the  order  of  dismissal  unless  an    express  order  superseding  the 
arbitration   for  sufficient   reasons  under  Secbiou   510  ha3    first 
been  passed,  and  (2)  in  this   particular   cise  we  fiad  that     the 
order  simply  dismissing  thecise  under  Section  93  cannot   by 
itself  be  construed  into  an   order  superseding  the  arbitration 
under  Section  510,  Civil  Procedure  Code. 

It  follows  that  the  application  for  revision  must  be  rejected 
with  costs. 

Application  diimissed. 
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No.  11. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Robertson. 
SARDARI  MAL  AND  OTHERS,— (Defendants),-- 
Appellate  !3ibe .\  APPELLANTS, 

Versus 
KHAN  BAHADUR  KHAN,— (Plaintiff),— 
RESPONDENT. 
Case  No.  794  of  ]896. 

Custom— Alienation  by  proprietor— "Necessity"— "  Antecedent  just 
debts  "— Sale  to  pay  off  previous  debts  due  to  vendee— Burden  oj  proof—  Dis- 
tinction between  a  male  owner  and  a  widow  in  possession  as  regards 
necessity. 

Though  there  is  some  similarity  between  the  tenures  of  a  male  pro- 
prietor and  a  widow  in  possession  in  that  both  are  liable  to  be  controlled, 
under  customary  law,  in  their  powers  of  alienation  by  the  next  agnatic 
heirs,  the  analogy  cannot  be  carried  further,  and  the  criteria  of  necessity 
in  the  case  of  the  widow  do  not  apply  to  the  male  proprietor  whose 
n>j antecedent  just  debts  are  n  sufficient  necessity  to  justify  the  alienation  of 
lana^i^  him. 

A  "  ju41sfc  deDt "  of  a  raale  proprietor  is  one  which  is  (1)  really  due  and 
(2)  has  been  c  contracted  for  a  purpose  other  than  one  that  is  immoral  or 
forbidden  by  law.V r  opposed  to  public  policy,  and  (3)  can  be  recovered  from 
his  person  or  property^ generally.  It  need  not  be  one  incurred  for  necessity 
such  as  would  be  binding*  on  the  heirs  in  any  case,  but  if  it  amounts,  on 
the  face  of  it,  to  an  act  of  si^eer  recklessness  and  waste  it  cannot  be  treated 
as  a  just  debt  even  though  it  -js  not  immoral  or  illegal,  or  opposed  to 
public  policy.  A  "  just  debt "  itl  none  the  less  so  merely  because  it  is  one 
due  to  the  same  person  to  whom  t'fie  alienation  for  the  purpose  of  paying 
off  the  debt  is  made,  the  word  "  just  "  having  reference  to  the  nature  of 
the  debt  and  not  to  the  person  by  whtfrrn  the  money  has  been  advanced. 
The  only  difference  in  the  relative  position  of  creditors  of  the  two  classes 
is  that  the  person  with  whom  the  original1  dealings  took  place  is  ordinarily 
fixed  with  knowledge  of  the  character  of  th<?  debts,  and  if  he  has  knowingly 
advanced  money  for  an  immoral  or  an  illegal  purpose,  or  one  opposed  to 
public  policy,  or  for  acts  gf  wilful  and  wantoi\\  waste  and  reckless  extrava- 
gance or  for  ruining  the  estate  for  the  reversioners,  the  debt  due  to  him 
cannot  bo  called  a  just  debt  of  the  owner  so  as  to>  bind  the  reversioners  if 
the  land  is  alienated  to  him  in  order  to  satisfy  the  >eaid  debt.  An  outsider, 
on  the  other  hand,  is  protected  if  ho  acts  in  good  fiiiih  when  accepting  a 
transfer  of  the  land  for  payment  of  the  owner's  antecedent  liabilities. 

A  debt  incurrod  without  valid  necessity  and  -which  would  not  have 
justified  a  transfer  of  ancestral  land  does  not  become  "a  just  antecedent 
debt "  merely  by  its  colorable  inclusion  in  a  subsequent  transaction. 

Firtt  appeal  from  th*  decree  <f  Ataulvi  Muhammai  Husain,  District 
Judge,  Ferozepore,  dated  29th  June  1896. 
Lai  Chandjfor  appellants. 
Shircore.  for  respondent, 
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The  facts  of  the  case  fully  appear  from  the  judgments  of 
the  Court  delivered  by 

Chatterji,  J. — This  is  a  suit  by  a  son  for  a  declaration  that  22nd  April  1899, 
a  sale  of  9,379  kanals  17  marlas  and  a  share  in  134  kanals  18 
marlas  in  mau:a  liokan  Khanwala,  in  the  Ferozepore  District,  by 
his  father  would  not  bind  his  reversionary  interests.  The  plaintiff 
is  a  Muhammadan  Rajput,  while  the  vendees  are  Arora  money- 
lenders with  whose  family  the  father  had  dealings  for  upwards 
of  thirty  years.  The  sale  took  place  on  18th  July  1892  for 
Rs.  45,000  wholly  made  up  of  previous  debts  and  interest, 
except  Rs.  450  which  was  advanced  for  the  purchase  of  stamps. 
The  suit  was  instituted  on  15th  April  1895. 

It  appears  that  the  entire  land  of  the  village  was  a  grant  to 
the  seller's  father  who  was  an  officer  in  the  Sikh  cavalry. 
It  was  then  all  harani  and  the  existing  wells  have  been 
subsequently  constructed. 

The  'defendants  in  this  case,  viz.,  the  vendor  and  the 
vendees  both  pleaded  that  the  sale  was  for  necessity  in  order 
to  pay  off  pre-existing  debts  and  interest.  Plaintiff's  father 
said  the  interest  was  heavy,  but  that  it  had  been  agreed  to. 
The  vendees  asserted  that  plaintiff  was  a  consenting  party  to 
the  sale,  but  apparently  not  that  the  seller  had  an  unrestricted 
power  of  alienation  though  the  plaintiff's  case  was  distinctly 
based  on  the  ground  that  he  had  not.  He  admitted  that  the 
property  was  ancestral. 

The  issues  are  set  forth  in  page  4  of  the  printed  record, 
and  were — 

1.  Was   the  land  sold  for  lawful  necessity  and  was  the 

defendant-vendor   according   to  law  and   custom 
competent  to  alienate  ancestral  property  ? 

2.  Was  the  sale  effected  with  plaintiff's  consent  ? 
The  onus  of  proof  of  the  first  issue  was  thrown  on  the  defend- 
ants-vendees and  their  evidence  was  first  taken.     A  commis- 
sioner for   local  inquiry  was  appointed  to  find  out  the  amount 
of  produce  received  by  the  defendants, 

The  Court  below,  the  District  Judge  of  Ferozepore,  went 
behind  the  deed  of  sale  and  opened  up  all  the  previous  trans- 
actions, and  held  that  necessity  was  proved  to  the  extent  of 
Rs.  4,436  only  and  passed  a  decree  in  plaintiff's  favour  to  the 
effect  that  the  sale  deed  would  not  affect  his  reversionary 
rights,,  and  that  he  would,  on  his  father's  death,  be  entitled 
to  recover  the  property  on  payment  of  the  above  sum.  The 
defendants-vendees  appeal. 
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The  first  question  argued  was  that  the  seller  was  not 
restricted  in  his  power  of  disposition  as  the  property  was  his 
sole  inheritance  and  was  never  held  by  him  or  his  ancestor 
on  a  tribal  tenure,  or  as  a  member  of  a  village  community.  I 
think,  however,  that  the  fact  of  its  being  ancestral  property 
being  admitted,  the  presumption  is  that  the  power  of  dispose 
tion  is  limited.  The  rule  of  restriction,  though  taking  its 
origin  primarily  from  tribal  tenure  of  land  and  dating  back 
to  a  time  when  land  was  held  in  common,  nevertheless  applies 
to  individual  holdings  as  well  as  acquisitions  of  a  time  subse- 
quent to  the  tribal  settlement.  In  the  present  case  the  claim* 
ant  is  a  lineal  descendant,  not  a  collateral.  The  argument 
of  counsel  would  lead  to  the  consequence  that  if  a  village  was 
founded  by  a  single  person  his  lineal  descendants  would  have 
no  claim  to  restrict  their  immediate  ancestors  from  alienation 
if  they  were  not  a  numerous  body,  but  that  as  soon  as  they 
became  numerous  so  as  to  form  a  commuuity  the  right  of 
control  would  come  to  lineal  as  well  as  collateral  heirs.  It  is 
difficult  to  see  the  force  of  such  a  contention.  In  any  case  the 
point  was  not  raised  in  the  lower  Court,  though  an  issue  was 
improperly  framed  regarding  it,  and  it  should  not  be  allowed 
to  be  taken  here,  I  would  accordingly  over  rule  it. 

Coming  now  to  the  crucial  question  in  the  case,  viz.,  whether 
the  sale  was  for  necessity,  I  am  of  opinion  that  the  District 
Judge  has  pressed  the  point  of  onuf  too  hard  against  the  defend- 
ants. No  doubt  on  the  assumption  that  Dilawar  Khan's  powers 
were  limited,  the  party  standing  on  a  conveyance  from  him  has  to 
show  that  the  conditions  under  which  the  alienor  can  make  a 
valid  disposition  of  the  property  were  fulfilled  and  technically 
the  learned  Judge  is  right.  But  the  weight  of  the  onus  varieB 
according  to  circumstances.  Here  the  sale  had  been  effected  in 
lieu  of  dealings  which  had  extended  over  thirty  years  and  up- 
wards, and  one  of  the  mortgages  which  was  wiped  off  in  con- 
sequence was  then  twenty  yeai#  old.  Had  the  plaintiff  sued 
for  a  declaration  in  respect  of  the  mortgage  at  the  date  the  sale 
took  place,  his  claim  would  have  been  held  barred  by  limitation. 
The  same  remark  applies  to  the  other  mortgage  as  well  which 
was  dated  7th  April  1885.  The  plaintiff's  age  at  the  date  of 
suit  was  about  thirty-two.  In  his  examination  as  a  witness  foi 
the  defendants  in  a  suit  they  brought  against  a  tenant  of  tho 
land  in  1890,  he  gave  his  ago  as  26  years  on  23rd  September 
1890.  Thus  it  would  appear  that  he  was  21  or  22  years  of  age 
when  the  mortgage  of  1885  took  place  and  had  attained  majority 

years  before.    The  District  Judge  says  he  was  a  minor  at 
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the  time  of  the  trans  action,  but  of  this  there  is  no  proof,  and  as 
shown  above  everything  on  the  record  shows  the  contrary. 
Nevertheless  he  took  no  steps  to  challenge  his  father's  aliena- 
tions. It  is  somewhat  unreasonable  to  expect  defendants  to 
produce  strict  proof  of  necessity  regarding  items  which  are 
ten,  twenty  or  thirty  years  old.  Yet  the  District  Judge's  con- 
clusion on  the  question  of  necessity  is  based  purely  upon  an 
inflexibly  rigid  enforcement  of  the  rule  of  onus.  My  own  impres- 
sions after  going  through  the  records  is  that  the  defendants' 
case,  even  if  it  is  judged  by  the  impossible  standard  of  the 
District  Judge,  is  much  stronger  than  he  thinks  it  to  be. 

Before  going  into  the  details  of  the  question  I  might  notice 
the  contention  of  the   appellants'  counsel  as  to  what  constitutes 
valid  necessity.     He  argues  that  the  just  pre-existing  debts  of 
the  male  owner,  irrespective  of  their  having  been  originally  in- 
curred for  strictly  necessary  purposes,  are  a  sufficient  necessity 
for  the  alienation  of   ancestral   land.     He  further  urges  that  in 
this  respect  the  male  owner  is  distinguished  from  the  widow  in 
possession  of  a  life  estate,  and  that  a  strictly  economical  manage- 
ment is  not    incumbent  on  the  former  before  his  debts  can  be 
held  to  justify  his  alienation.     He  quotes  Nos.  90,  Punjab  Re- 
cord, 1892,  117  and  98,  Punjab  Record,  1893,  24  and  70,  Punjab 
Record,  1894,  and  73,  Punjab  Record,  1895,  pages  348  and  351. 
The  respondent  on  the  other  hand  insists  that  an  inquiry  into  the 
necessity  of  the  previous  debts  ought  to  be  made.     The  District 
Judge  holds  that  inasmuch  as  the  debts  were  incnrred  from  the 
same  persons  to  whom  the    property  was  transferred  the  latter 
have  to  prove  the  necessity,   and  he  relies  on  certain  remarks 
of  Mr.  Justice  Stogdon  in  No.  90,  Punjab  Record,  1892,  at  page 
313.     But  I  think  the  learned  Judge  did  not  mean  to  lay  down 
any  such  broad  rule   as  the  District  Judge  imagines.     He   only 
hesitatingly  stated  what  it  would  be  if  a  money-lender  advanced 
money  without  security  for  a  non-necessary  purpose  and  a  sub- 
sequent alienation  of  land  was  made  to  him  either  in  payment 
of,  or  as  security   for,  his   claim.     The  question  was  not   con- 
sidered in  all  its  bearings,  and  the  later  cases  do  not  appear  to 
me   to  support  any   such   unqualified  proposition.     To  hold  so 
would  be  tantamount  to  obliterating  the  distinction  between 
the  estates  of  a  male  owner  in  possession  of  ancestral  land  and 
a  widow  holding  on  a  life  interest  which  the  later  authorities 
have  repeatedly   affirmed.    In  the  case  of  the  widow,  inquiry 
is  made  as  to  the  necessity  of  the  pre-existing  debts  for  which, 
the  alienation  by  her  is  made,  and  it  is  upheld  to  the  extent 
they  are  found  to  have  been  necessarily  incurred,    A  creditor 
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who  advances  money  on  the  alienation  of  property  is  also  held 
protected  if  he  is  found  to  have  made  due  inquiry  into  the  pre- 
existing necessity,  but  has  been  deceived.  This  protection  can 
hardly  be  claimed  by  a  creditor  who  has  all  along  dealt  with 
the  widow  and  whose  pre-existing  debts  are  wiped  off  by  an 
alienation  in  his  own  favour.  He  has  ordinarily  to  prove  the 
actual  necessity  for  each  item  previously  advanced  by  him 
which  a  third  party  lending  honestly  is  not  bouud  to  do  if  he 
can  show  that  he  made  proper  inquiries.  To  put  any  creditor 
of  the  male  proprietor  under  the  obligation  of  proving  the 
necessity  of  the  pre-existing  debts  of  the  latter  at  the  time  they 
were  first  incurred  is  to  put  the  male  proprietor  on  the  same 
footing  as  the  widow.  Unless,  therefore,  this  proposition  can 
be  affirmed,  it  seems  to  me  that  the  duty  cannot  be  cast  on  the 
alienee  from  the  male  owner  even  if  he  happens  to  be  the  per- 
son to  whom  the  antecedent  debts  discharged  by  the  transfer 
were  due. 

It  is  useless  to  refer  to  cases  prior  to  the  Full  Bench  decision 
No.  107,  Punjab  Record,  1S87.  Among  the  subsequent  rulings 
there  are  some  which  require  the  original  necessity  for  the 
prior  loans  to  be  established,  viz.,  No.  104,  Punjab  Record,  1887, 
and  Nos.  26  and  185,  Punjab  Record,  1888.  They  certainly 
appear  to  ignore  all  distinction  between  the  male  owner  and  the 
widow  in  this  respect,  but  the  matter  was  not  considered.  They 
were  cases  in  which  inquiry  was  ordered  as  to  whether  the 
male  owner  could  alienate  at  pleasure  or  only  for  necessity, 
the  point  laid  down  by  the  Full  Bench  ruling  not  being  then 
well  established,  naturally  the  distinction  was  lost  sight  of. 
Later,  however,  attention  was  specially  directed  to  the  question 
with  the  result  that  the  distinction  between  the  relative  posi- 
tions of  the  male  owner  and  the  widow  was  clearly  recognized. 
The  following  observations  of  Sir  Meredyth  Plowden  in  No.  24, 
Punjab  Record,  1894,  put  this  clearly  and  forcibly.  "  A  pro- 
"  prietor,  whether  sonless  or  not,  has,  unlike  the  widow  of  a 
"  deceased  landholder,  the  entirP interest  for  the  time  being  in 
"  the  ancestral  land  transmissible  at  his  death  to  his  heirs, 
"lineal  or  collateral.  The  power  of  alienation  of  such  a  pro- 
"  prietor  is  commonly  a  limited  power.  But  the  entire  interest 
"  is  liable  without  any  special  act  upon  his  part  creating  a 
"  charge  for  his  just  debts,  not  only  while  it  is  in  his  own  hands 
"  but  also  in  the  hands  of  his  heirs.  The  legal  obligation  to 
"  pay  his  just  debts  which  can  be  euforced  against  his  person, 
••  or  the  laud  ho  holds  is  a  sutlicieut  justification  of  a  charge 
"created  by    a  landholder  on  the  land  which  he  holds    as 
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11  proprietor.  The  existence  of  a  just  debt  for  -which  he  is  liable 
"  constitutes  a  personal  necessity,  and  this  is  frequently  admit- 
"  ted  by  heirs  who  contest  alienations  by  a  predecessor  in  title. 
*'  They  may  be  entitled  to  demand  separate  proof  as  against 
"  themselves,  in  a  proceeding  to  which  they  are  parties,  that  an 
"  alienation  to  which  they  are  not  parties  was  made  in  respect 
"  of  an  antecedent  just  debt  of  the  alienor,  and  this  is  allowed 
"  to  them.  But  when  that  is  proved  there  is  ordinarily  no  need 
"  to  go  back  as  in  the  case  of  a  widow  to  inquire  and  ascertain 
"  whether  originally  tLe  debt  was  or  was  not  necessarily  in- 
"  curred.  The  widow  holds  the  land  of  her  deceased  husband 
"  for  a  special  purpose,  namely,  her  own  maintenance,  and  has 
"  not  the  entire  interest  for  the  time  being,  nor  is  her  interest 
"  transmissible  to  her  heirs.  The  heritable  interest  of  the  hus- 
band vests  at  his  death  in  his  heirs  subject"  to  the  widow's 
*;  right  of  possession  and  enjoyment.  Her  interest  terminates 
"  wholly  at  her  death,  as  the  utmost  limit,  and  the  reversionary 
"  interest  cannot  be  made  liable  by  her  for  her  personal  debts 
"  though  justly  due  unless  they  were  necessarily  incurred  *  *  " 
page  60.  Remarks  to  the  same  effect  are  made  in  the  referring 
order  in  the  Full  Bench  case  No.  18  of  1895,  pages  71,  72.  In 
Civil  Appeal  No.  1174  of  1890  the  judgment  in  which  is  printed 
as  a  note  under  No.  90,  Punjab  Record,  1892,  Mr.  Justice  Rivaz 
drew  attention  to  the  distinction.  He  said,  "  The  Divisional 
"  Judge  has  apparently  scrutinized  this  evidence  with  a  view  to 
"  discover  whether  the  debts  themselves  were  incurred,  i.  e.,  the 
"bonds  and  mortgages  were  given,  for  necessity  applying  the 
"  same  test  Vhich  might  perhaps  properly  be  applied  to  the 
"  case  of  an  alienation  by  a  widow  with  a  limited  interest  in  her 
"  deceased  husband's  property.  But  the  cat>es  we  think  are  not 
"analogous  *  *."  In  the  Full  Bench  case  No.  116,  Punjab 
Record,  1890,  the  proposition  that  a  childless  proprietor  is  full 
owner  of  the  ancestral  property  he  holds,  notwithstanding  that 
his  power  of  disposition  is  not  absolute,  was  affirmed. 

The  only  dissentient  note  in  the  later  cases  is  that  struck 
by  Mr.  Justice  Bullock  in  No.  90,  Punjab  Record,  1892.  He  says. 
"  I  recognize  an  essential  difference  between  a  proprietor's  estate 
•:  and  that  of  a  widow,  but  it  seems  to  me  that  the  difference 
"  becomes  a  mere  shadow  when  a  proprietor  is  held  liable  to 
"  restraint  by  a  distant  heir  in  the  matter  of  alienation  upon 
11  the  ground  of  necessity  ***,  But  when  an  equal  right  is 
"  reserved  to  a  distant  heir  nnder  a  custom  the  status  of  a  pro- 
'!  prietor  is  practically  reduced  to  that  of  a  bolder  for  life  witli 
"  power  of  disposition  similar  to  that  of  a  widow."    And  there- 
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upon  he  proceeds  to  lay  down  the  rule  as  a  deduction  from  the 
Full  Bench  case  No.  107,  Punjab  Becord,  1887,  that  "the  last 
"  creditor  lending  upon  the  security  of  ancestral  land  must 
"  satisfy  himself  of  the  necessity  for  the  previous  debts  for  the 
"  payment  of  which  the  proprietor  borrows.  If  the  original  debt 
"  was  one  for  which  the  property  could  not  be  charged,  the 
"  insufficiency  runs  dowTn  the  whole  line  and  affects  every  con- 
"  tract  in  which  the  original  debt  is  incorporated,  or  upon  the 
"  consideration  of  which  the  later  debt  was  contracted  for 
"  which  the  subsequent  charge  was  created."  It  Seems  to  me 
that  the  learned  Judge  was  carried  too  far  by  a  false  analogy. 
There  is  certainly  some  similarity  between  the  tenures  of  a 
male  proprietor  and  the  widow  in  that*  both  are  liable  to  be 
%  controlled  by  the  next  agnatic  heirs  in  their  powers   of  aliena- 

tion which  is -to  a   certain   extent  intensified  by  confusion  of 
thought  brought  aboat  by  confusion  of  language,  the   same 
words  being  used  to  denote  the  restrictions  on  their  respective 
powers  to  avoid  circumlocution.     But  the  analogy   cannot  be 
carried  further.     The  incidents  of  the  limitation  in  the  case  of 
the  widow  cannot,  on  the  strength  of  this  slender  resemblance, 
be  bodily  transferred  to  the  case  of  the  male  proprietor.     They 
must  be  ascertained  by  inquiry  or  decided  on  general  principles 
applicable  to  customary  law.     The  origin  of  the  widow's  estate 
forbids  any  resort  to  the  rule   applicable  to   her  in   order   to 
deduce  one  which  should  govern  the  male  proprietor.     At  first 
the  widow  had  not  possession  of  her  husband's   land  and   was 
entitled  only  to  maintenance— a  state  of  affairs  still  discernible 
in  some  of  the  less  developed   communities   on  the  north-west 
frontier,   e.  g.,  the  Razzni  Pathans   of   the   Peshawar   District. 
See  No.  44,    Punjab    Record,    1896 ;  Tapper's    Customary    Law, 
Volume  II,  page  237.     Gradually  a  custom  grew   up   of  giving 
her  possession  for  life  for  this  purpose  probably  as  it  was  found 
most  convenient  upon  the  whole.     Naturally  she  acquired  power 
of  disposition  to  give  effect  to  this  purpose  whenever  necessary 
and  for  certain  others,  e.  g.t  paynfent  of  revenue  or  husband's 
debts  and  the  like.     This  was  an  inevitable, consequence  of  her 
being  entrusted  with  possession  and  management  of  land.     But 
though  these  rights  are  well  established,  it  has  been  repeatedly 
held  that  where  she  has  succeeded  to  a  share  in  joint  holding 
she  cannot  claim  partition  from  the  co-sharers.     Nos.  5,  Punjab 
Record,  1868,  94,  Punjab  Becord,  1869,  28,  Punjab  Record,  1870,  22, 
Punjab  Becord,  1878,  65,  Punjab   ft.mrd,  1881.     As  an  illnstr:i- 
tion  of  the  manner  in  which  a  right  of  possession  (with  or  without 
the  concomitant  right  of  alienation  for  limited  purposes)  may 
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grow  from  a  right  of  maintenance,  I  may  refer  to  No.  1 15,  Punjab 
Record,  1893.  There  the  practice  of  assigning  her  husband's 
share  of  land  to  the  widow  of  a  pre-deceased  son  on  the  death  of 
the  father  was  found  so  common  among  members  of  a  certain 
tribe  in  a  certain  locality  as  to  be  treated  as  sufficient  proof  of 
custom  by  the  Divisional  Judge.  But  the  Chief  Court  held 
that  the  instances  were  insufficient  to  show  a  well  established 
custom  and  dismissed  the  suit,  the  further  growth  of  the  custom 
being  thus  nipped  by  a  premature  resort  to  the  Civil  Court. 

With  the  male  proprietor  the  case  is  very  different,  and 
when  attention  was  directed  to  this  fact  this  Court  has  uniformly 
held  in  the  later  cases,  so  far  as  I  can  discover,  that  the 
criteria  of  necessity  in  the  case  of  the  widow  do  not  apply  to 
him,  but  that  his  jnst  antecedent  debts  are  a  sufficient  necessity 
to  justify  the  alienation  of  land  by  him.  I  cannot  better  give 
the  reasons  for  this  opinion  than  by  quoting  the  following  words 
of  Sir  Meredyth  Plowden  from  one  of  his  judgments.  In  No. 
98,  Punjab  Record,  1893,  he  says,  "Now  I  have  questioned  the 
"  plaintiff  Vasawa  Singh,  and  he  says  precisely  what  other  per- 
sons in  a  similar  position  have  said  in  reply  to  similar  in- 
"  quiries.  If  there  was  a  real  debt  due  by  Kala  Singh,  the 
"  mortgage  is  valid  (jaiz)  to  that  extent,  but  adds  that  there 
"  was  really  nothing  due."  The  plaintiff  thus  acknowledges 
'*  what  was  antecedently  probable,  that  the  obligation  of  a  sonless 
"  man  to  pay  his  just  debt  is  itself  a  necessity  which  will  justify 
"  the  creation  of  a  charge  on  the  land.  I  say  antecedently  probable 
"  because  we  know  from  frequent  experience  that  mortgages 
"  made  by  widows  in  order  to  pay  the  creditor  of  their  husbands 
';  are  acknowledged  by  reversioners  to  be  binding  on  them  with- 
"  out  inquiring  into  the  original  cause  for  incurring  the  liability. 
The  real  point  then  to  be  determined  on  defendants'  appeal  was 
whether  there  were  antecedent  debts  due  by  Kala  Singh  for 
the  payment  of  which  he  mortgaged  his  land,  and  if  so  what 
was  their  amount?  (pages  391-92).  In  No.  117,  Punjab  Record, 
1893,  in  discussing  the  meaning  of  the  words  zarurat  zati  in  the 
Wajib'ul-arz  exactly  similar  remarks  were  made  and  the  plain- 
tiffs in  that  were  put  the  same  question  and  gave  a  similar 
reply.  I  have  already  referred  to  No.  24,  Punjab  Record,  1894. 
The  observations  of  the  late  learned  Senior  Judge  in  the  orders 
admitting  the  appeals  in  No.  90,  Punjab  Record,  1892,  and  No.  73, 
Punjab  Record,  1895,  may  also  be  studied  in  this  connection  and 
those  of  Mr.  Justice  Rivaz  in  the  judgment  reported  as  a  note  to 
the  former  ruling.  In  No.  70,  Punjab  Record,  1894,  (Benton  and 
Stogdon,  JJ.),  it  was  held  that  "  ordinary  bond  fide  management 
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"and  not  by  any  means  necessarily  snccessfnl  management  is 
"  all  that  can  be  demanded  of  the  maie  proprietor  in  possession 
"  in  considering  the  question  of  necessity."  In  No.  72,  Punjab 
Record,  1892,  Messrs.  Rivaz  and  Stogdon,  Judges,  held  "  that  the 
"  vendee  from  a  childless  proprietor  is  protected  if  he  satisfies 
"  himself  before  striking  the  bargain  that  the  previous  debts 
"  alleged  are  really  due,  and  sees  that  they  are  discharged  and 
"  that  it  is  not  incumbent  on  him  to  trace  the  original  necessity 
"  for  the  debts." 

Sir  Charles  Roe  in  his  work  on  Tribal  Law  has  discussed 
the  subject  in  some  detail  in  pages  89 — 91.  He  quotes  most  of 
the  cases  T  have  considered  and  deduces  from  them  the  princi- 
ple "  that  ordinarily  the  existence  of  a  l> mid  fide  just  debt  is 
"  sufficient  to  constitute  necessity,  and  it  is  unnecessary  to 
"  trace  this  debt  to  its  origin."  He  goes  on  to  say,  "Bat  the 
"  debt  must  be  a  just  and  bond  fide  one,  and  the  creditor 
"  advancing  money  for  its  payment  must  take  reasonable  steps 
"  to  satisfy  himself  that  it  is  so.  If  he  knew,  or  had  reason  to 
"  believe,  that  the  antecedent  debt  was  not  incurred  for  any 
"  necessary  purpose,  I  do  not  think  the  Court  would  hold  him 
"  justified  in  advancing  money  for  its  payment."  He  gives 
two  illustrations  to  make  his  position  clear.  One  is 
the  case  of  a  proprietor  going  to  a  money-lender  and 
telling  him  that  he  wished  to  raise  money  on  the  security 
of  his  land,  but  for  no  necessary  purpose  and  asking  the 
latter  to  induce  another  money-lender  to  advance  him 
the  money  to  be  paid  off  by  a  loan  from  the  first  money- 
lender which  would  thus  form  a  valid  charge  on  the  land. 
The  second  is  the  case  of'a  proprietor  having  an  ample 
income  and  spending  the  whole  of  it  on  himself  and  borrowing- 
money  in  order  to  pay  revenue  and  other  necessary  charges. 
He  considers  that  ordinarily  the  rule  above  stated  should  be 
followed,  but  that  the  Court  should  "  always  go  into  the  parti- 
cular circumstances  of  each  case  "  and  should  "  exercise  its 
''discretion  in  dealing  with  any  special  question  which  may 
"  arise." 

The  principles  laid  down  by  Sir  Charles  Roe  appear  to  me 
to  be  very  fair  so  far  as  the  proprietor  is  concerned  who  is  Un- 
doubtedly guilty  of  a  breach  of  duty  towards  his  next  heirs, 
whose  expectations  of  s accession  to  his  estate  he  cannot  defeat 
except  for  good  cause,  if  he  goes  on  recklessly  borrowing  w it  li- 
on t  necessity  for  purely  selfish  purposes.  Rut  I  venture  to 
doubt  whether  the  second  illustration  does  not  involve  a  princi- 
ple which  is  hard  on  a  creditor  who  has  not  actually  pandered 
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to  the  proprietor's  vicious  propensities  or  wilfully  encouraged 
him  in  bis  extravagance.  If  the  inquiry  which  the  illustration 
is  meant  to  justify  is  to  be  made  in  every  case,  the  proprietor  is 
reduced  to  the  level  of  the  widow.  J  do  not  find  that  Sir 
Charles  was  prepared  to  go  so  far.  as  he  was  a  party  to  No.  24, 
Punjab  Record,  1894.  in  which  the  alienation  was  upheld  in  great 
part  without  such  a  narrow  scrutiny  as  his  remarks  in  the  past-] 
age  quoted  aud  the  illustration  in  question  seem  to  call  for. J 

I  take  it  also  as  established  by  the  later  authorities  that 
a  just  debt  of  a  male  proprietor  is  one  which  (1)  is  really  due 
and  (-)  has  been  contracted  for  a  purpose  other  than  immoral 
or  forbidden  by  law  or  opposed  to  public  policy,  and  (H )  can  be 
recovered  from  his  person  or  property  generally,  and  that  it  need 
not  be  one  incurred  for  necessity  such  as  would  be  binding  on 
the  heirs  in  any  case.  I  am  personally  inclined  to  take  the 
same  view,  and  1  believe,  as  was  ascertained  by  questioning  the 
reversioners  in  some  of  the  cases  cited,  that  the  general 
feeling  of  the  people  has  probably  always  been  in  its  favour. 
Possibly  a  revulsion  of  sentiment  may  now  be  brought  about  by 
the  increasing  value  of  land,  and  the  consequent  tenacity  with 
which  agriculturists  hold  on  to  rights  in  land,  but  of  this  no  . 
note  need  be  taken. 

The  authorities  do  not  treat  of  a  case  where  debts  have 
been  contracted  through  wilful  and  reckless  extravagance,  and 
1  am  not  sure  that  the  principles  laid  down  in  them  would  cover 
it.  I  am  inclined  to  think  that  they  do  not.  A  male  proprietor 
governed  by  the  customary  restriction  on  alienation  is,  I  think, 
bound  to  respect  the  rights  of  his  next  heirs  in  so  far  as  they 
are  consistent  with  his  full  enjoyment  of  the  property  in  his 
possession.  If  he  recklessly  and  consciously  acts  otherwise  he 
is  o-uilty  of  a  breach  of  duty,  aud  this  is  probably  sufficient  to 
taint  the  debt  so  incurred  and  to  take  it  out  of  the  category  of 
just  debts  as  far  as  he  is  concerned.  The  mere  contracting  of 
a  fiebt  without  necessity  is  not  ordinarily  a  breach  of  duty,  for 
in  the  first  place  the  owner  is  entitled  to  the  fullest  enjoyment 
of  his  property  and  in  the  second  he  might  reasonably  hope  to 
discharge  it  from  the  future  income  of  his  property,  though  he 
might  not  actually  do  so  afterwards.  But  when  the  debt  is  one 
that  does  not  admit  of  these  explanations,  but  is  on  the  face  of 
it  an  act  of  sheer  recklessness  and  waste  it  can  hardly  be  treated 
as  a  just  debt,  even  though  it  is  not  immoral  or  illegal  or  opposed 
to  public  policy.  For  example,  suppose  an  agriculturist  with 
10  acres  of  land  buys  an  Arab  charger  for  Rs.  1,000,  or  builds 
a  house  or  buys  a  pearl  necklace   worth  lis.  0,000,  could  it  bu 
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said  that  debts  contracted  for  such  purposes  are  binding  on  the 
interests  of  his  reversioners.  The  case  becomes  clearer  if  a  series 
of  such  debts  are  contracted  one  after  another  and  still  more  so 
if  they  are  incurred  with  the  object  of  ruining  the  estate. 
The  last  mentioned  class  cannot  be  called  just  debts  by  any 
stretch  of  language,  and  I  think  the  same  argument  appears 
to  apply  to  the  others  on  every  principle  of  sound  reason- 
ing. The  above,  however,  is  my  individual 
opinion,  and  unless  it  is  concurred  in  by  my 
learned  colleague,  should  be  .treated  simply 
as  such.  But  I  think  it  probably  accords 
with  the  feelings  of  the  people,  and  I  cannot 
conceive  of  any  other  rational  way  of  recon- 
ciling the  restrictions  on  the  owner's  power 
of  disposition  with  his  rights  of  free  enjoy- 
ment of  his  property. 

The  position  of  creditors  who  advance  money  on  the 
security  of  land  or  take  transfers  of  the  same  for  payment 
of  antecedent  debts  has  been  defined  by  the  rulings  above 
cited.  I  do  not  see  auy  good  reason  why  the  same  principles 
should  not  in  the  main  applv  to  creditors  to  whom  those  debts 
were  due  if  the  alienation  is  made  iu  their  favour.  I  have 
already  said  that  the  District  Judge  had  no  good  authority 
for  applying  a  different  rule  to  the  defendants  in  this  case, 
because  all  the  dealings  have  been  with  them.  If  the  re- 
versioners are  bound  by  alienations  made  for  payment  of 
just  debts  of  the  proprietor  there  is  no  reason  why  they 
should  not  be  so  if  the  alienation  is  to  the  creditor  himself. 
The  debts  do  not  cease  to  be  just  debts  in  the  latter  case  if 
they  would  be  so  in  any  other.  The  word  just  has  reference 
to  the  nature  of  the  debt  and  not  to  the  person  who  has  ad- 
vanced the  money.  The  only  difference  I  can  imagine  in  the 
relative  position  of  creditors  of  the  two  classes  is  that  the 
person  with  whom  the  original  dealings  take  place  is  ordi- 
narily fixed  with  knowledge  of  the  character  of  the  debts.  If 
he  has  knowingly  advanced  money  for  an  immoral  or  illegal 
purpose  or  for  one  [opposed  to  public  policy,  and  also  in  my 
opinion,  if  he  has  done  so  for  acts  of  wilful  and  wanton  waste 
and  reckless  extravagance  or  for  mining  the  estate  for  the 
reversioner*,  the  debt  due  to  him  cannot  be  called  a  just 
debt  of  the  owner  so  as  to  bind  the  reversioners,  if  the  land 
is  alienated  to  him  in  order  to  wipe  it  off.  The  case  is 
different    with   an   outsider  who    is    protected   if   he  acts  in 
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good  faith  when  accepting  a  transfer  of  the  land  for  payment 
of  antecedent  liabilities  of  the  owner. 

I  am  of  opinion  therefore  that  the  District  Jadge  has 
wrongly  thrown  upon  the  defendants  the  onus  of  proving  the 
original  necessity  for  the  loans  in  consideration  of  which  the 
land  was  mortgaged  and  ultimately  sold  to  them.  All  they 
had  to  show  was  that  the  debts  were  just  debts  of  Dilawar 
Khan  at  the  time  of  sale. 

Rs. 
The  deed  of  sale,  dated  18th  July  1892,  was 
executed  in  lieu  of  twro  previous  mort- 
gages aggregating  19,770 

Interest  22,430 

A  decree,  dated  16th  December  1891,  ob- 
tained by  the  vendees  against  the 
vendor  for  ...         ...         ...         ...         2.350 

Expenses  of  stamps,  &c 450 


Total         ..,         ...       45,000 


The  mortgage  deeds  are  ())  dated  18th  January  18/2 
for  Rs.  6,500  printed  at  page  30  of  the  record  and  (2)  dated 
7th  April  1885  for  Rs.  13,270  printed  at  page  25. 

The    consideration    for    the    first    deed    consisted   of   the 

following : — 

Rs. 

1.  Due    on    account  of     a    previous 

mortgage,  dated  27th  March  1868     3,000 

2.  Due  on  account  of  a  previous  bond, 

dated  27th  November  1868       ...         180  registered. 

3.  Due  on  account  of  a  previous  bond, 

dated  8th  March  1868     50  „ 

4.  Due  on  account  of  repairs  of  wells     1,775 

5.  Interest  on  items  2,  3  and  4  ...      1,495 


Total  6,500 


In  lieu  of  Rs.  6,300  out  of  the  total  10,925  kanals  3  marlas, 
being  three-fourths  of  the  village  of  Bokan  Khanwala  which 
was  then  the  entire  share  of  the  mortgagor,  were  placed  in 
possession  of  the  mortgagee,  the  interest  being  paid  off  by  the 
net  income  after  deduction  of  the  revenue  and  other  charges. 
Rs,  200  were  to  bear  interest  at  Rs.  25  per  cent,  per  annum. 
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The    consideration   recited   in   the    deed   for    the  second 

Rs. 


mortgage  is  as  follows  : — 


J.     Due  ou  mortgages  subsequent  to  that  of 

1872         1,583 

Due  on  account  of  a  decree         ...         ...  154 

Do.               do.         price    of   two   she- 
buffaloes          1<80 

Duo  on  account  of  price  of  two  cows      ...  -57 

Do.               do.         book  accouut         ...  10,935 

Cash  for  expenses  of  stamps,  &c.                 ...  110 

Cash  paid  before  Registering  Officer           ...  300 

Total         13/270 

This  sum  is  made  a  further  change  on  the  land  mortgaged 
by  the  previous  deed,  and  the  interest  is  fixed  at  Ks.  15  per 
cent,  per  annum.  The  sum  of  Rs.  1,583  was  due  on  three 
registered  mortgage  deeds,  viz.: — 

1.  Dated  27th  June  1873,  for  Rs.  400  for  expense* 
of  wells. 

2.  Dated  18th  January  1875,  for  Rs.  75U,  thus — 

Rs. 

On  book  account       ...  ...  ...  ...  70 

Registered  bond,  dated  11th  May  1874     ...         80 
For  sinking  wells      (300 


"o 


Total         .,.         ...       750 

3.     15th  December  1877,  made  up  as  below  :-— 

Interest  on  money  due  on  bonds    ...         ...  208 

Cash                200 

Received  before         15 

Registration  expenses,  &C.              10 

Total         433 

On  the  amount  secured  by  the  deed  of  27th  June  1873, 
interest  at  Us.  18  per  cent,  per  anuum  was  payable  after 
nimani  1931.     Out  of  that  entered  in  the  deed  of  18th  January 
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1875  only  Rs.  250  were  to  bear  interest  at.  Rs.  24  per  cent, 
per  annum,  and  the  same  rate  was  payable  under  the  deed  of 
loth  December  1877. 

The  deed  of  1868,  which  was  included  in  the  mortgage 
of  1872,  was  executed  for  the  following  consideration  accord- 
ing to  the  District  Judge,  bnt  the  details  are  not  to  be  found 
in  the  deed  itself,  vide  page  64  of  the  printed  record  : — 

•  Rs. 

(1)  Due  on  a  mortgage,    dated   20th  January 

1865  1,600 

(2)  Due  on  a  registered  bond,  dated  10th  Octo- 

ber 1866  400 

(3)  Due  on  a  registered  bond,  dated  17th  No- 

vember 1866  250 

Interest  on  items  2  and  3  and  on  Rs.  400 
out  of  (1)  on  which  by  agreement,  dated 
17th  November  1866,  interest  became 
leviable  though  originally  it  was  not    ...        750 

By  this  deed  interest  was  payable  at  10  annas  per  cent, 
per  mensem  out  of  three-fourths  of  the  income  of  three-fourths 
of  the  village  which  under  an  arrangement  made  with  his  step- 
mother was  then  in  the  mortgagor's  possession. 

The  deed  of  1865  is  printed  at  page  59  of  the  printed  re- 
cord and  the  consideration  is  Rs.  600  due  *on  book  account 
and  Rs,  1,000  cash  and  the  entire  area  of  Bokan  Khanwala 
was  mortgaged  in  lieu  thereof,  with  possession,  the  income 
being  set  off  against  the  interest.  Subsequently  Dilawar 
Khan's  step-mother  having  obtained  one  fourth  in  lieu  of  main- 
tenance, he  agreed  on  17th  November  1866,  to  pay  interest  at 
Rs  18  per  cent,  on  one-fourth  of  the  mortgage-money,  viz., 
Rs.  400. 

The  details  of  the  book  account  are  given  in  pages  44 — 56 
of  the  printed  record.  It  runs  from  16th  Poh  Sambat  1931  to 
24th  Ohet  Sambat  1942,  or  roughly  between  the  dates  of  the 
mortgages  of  1872  and  1885,  and  includes  the  entire  dealings 
between  defendants  and  Dilawar  Khan  between  those  dates. 
Balances  were  struck  eight  times  within  this  period  and 
attested  as  correct  by  Dilawar  Khan.  He  has  also  signed 
the  defendant's  book  at  other  places  under  certain  items  of 
advances. 


70  civil  judgments-no.  n.  [  becom> 

The  District  Judge  has  opened  up  the  whole  account 
backwards  from  1892  to  1865  and  found  that  only  the  following 
items  were  incurred  for  necessity  : — 

Rs, 

2,350     on  account  of  the  decree  of  1891, 
1,775     recited  as     taken  for  wells  in  the  mortgage 
deed  of  1872. 
154    on  account  of  a  decree. 

157  on  account  of  the  price  of  two  she-buffa- 
loes and  two  cows  included  in  the 
mortgage  deed  of  1885. 

Total  ...     4,436.     He  held  this  sum  alone  to  be  a  charge  on 

the  land  and  cancelled  the  sale. 

No  attempt  was  made  in  the  Court  below  or  here  to  chal- 
lenge the  correctness  of  the  account.  It  is  indeed  difficult  to 
see  how  this  could  be  done,  considering  that  all  the  documents 
are  registered  and  that  the  book  account  had  been  repeatedly 
attested  in  token  of  acceptance  by  Dilawar  Khan.  As  all  the 
papers  and  accounts  were  before  the  Court  it  was  possible  for 
the  plaintiff  to  examine  them  and  to  allege  errors  and,  if 
there  were  gross  over-charges,  to  contend  that  Dilawar  Khan 
had  been  over- reached,  and  that  the  amounts  he  accepted  were 
not  really  due.  As  this  was  not  done  we  may  assume  that 
there  are  no  such  errors.  Dilawar  Khan  has  been  examined  in 
detail  with  reference  to  almost  all  the  items  of  consideration 
and  has  acknowledged  their  receipt  as  well  as  the  correctness 
of  the  items  entered  in  the  book  account.  T  do  not  think  there 
is  any  good  ground  for  saying,  as  District  Judge  does,  that  he 
is  hostile  to  the  plaintiff  and  has  ruined  the  estate  in  order  to 
spite  him.  All  that  can  be  said  is  that  Dilawar  Khan  has  not 
shamelessly  lied  as  people  circumstanced  like  him  generally  do. 
It  is  the  rule  with  the  agriculturist  in  this  Province  first  to 
inn  up  a  big  debt  and  when  he  has  parted  with  his  land  in 
order  to  settle  it  to  put  up  a  son  or  an  agnate  to  sue  to  set.  aside 
the  transfer  and  then  to  repudiate  all  his  acts,  deny  receipt  of 
consideration,  admit  himself  to  be  a  debauchee  and  n  fool  and 
fo  plead  fraud  and  circumvention  on  the  part  of  his  creditor. 
It  is  to  Dilawar  Khan's  credit  that  lie  has  not  behaved  in  this 
disgraceful  way,  and  the  fact  ought  not  to  be  taken  as  proof  of 
his  animus  against  his  son. 

Cases  in  which  the  alienor  sides  with  his  creditor  to  defeat 
the  claim  of  his  relative  to  set  aside  the  alienation  are  rare,  and 
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in  suits  of  this  character  particularly  where  the  suit  is  brought 
by  the  son  we  have  to  be  more  on  our  guard  against  collusion 
between  the  alienor  and  the  plaintiff  than  between  him  and 
the  creditor.  There  are  no  special  grounds  proved  from  which 
Dilawar  Khan's  ill-will  against  the  present  plaintiff  can  be 
inferred.  1  do  not  know  whether  the  District  Judge  found  out 
from  the  oral  statements  of  the  parties  not  taken  down  that 
Dilawar  Khan  married  a  prostitute  :n  plaintiff's  mother's  life- 
time, that  the  latter  then  left  him  for  her  parent's  house 
and  never  returned,  and  that  plaintiff  has  all  along  lived  there, 
but  the  record  does  neb  prove  it.  All  that  plaintiff's  witnesses 
say  is  that  Dilwar  Khan  kept  a  prostitute  for  six,  seven,  or 
eight  years.  There  are  only  two  witnesses  who  say  this.  One 
of  them  Kheman  (page  7,  printed  record)  gives  her  name  as 
Mussammat  Miran.  I  do  not  know  whether  this  is  the  name 
of  Dilawar  Khan's  present  wife  and  whether  this  has  led  the 
District  Judge  to  infer  that  Dilawar  Khan  married  a  prostitute. 
The  witnesses  however  limited  the  period  of  his  cohabitation 
with  the  prostitute  as  above,  and  Nizam  (page  6)  clearly  distin- 
guishes her  from  Dilawar  Khan's  present  wife.  After  all  there 
is  nothing  strange  or  unusual  in  a  Muhammadan  Rajput  agricul- 
turist marryiug  a  prostitute.  The  circumstance,  if  true,  does  not 
go  far  to  prove  that  Dilawar  Khan  indulged  in  debauchery,  and 
he  himself  on  oath  denies  that  he  ever  did  so  or  borrowed 
any  money  for  immoral  purposes,  and  in  fact  the  whole  of  the 
part  of  plaintiff's  case.  The  other  evidence  is  not  sufficient 
to  rebut  his  testimony.  Plaintiff  himself  has  not  gone  into  the 
witness  box  and  deposed  on  oath  that  his  father  out  of  spite 
against  him  and  to  gratify  his  vicious  tastes  contracted  the 
debts  for  which  the  property  was  sold.  In  my  opinion  Dilawar 
Khan  has  on  the  whole  made  a  true  statement,  and  that  it  con- 
tains no  indications  of  hostility  against  plaintiff.  Reading  it  care- 
fully, it  may  be  inferred  that  he  would  not  be  sorry  if  plaintiff's 
suit  succeeded,  but  that  he  is  not  prepared  to  perjure  himself  or 
to  paint  himself  as  a  debauchee  and  an  idiot  in  order  to  help  him. 

Taking  the  evidence  as  a  whole  and  having  regard  to  the 
principles  laid  down  in  the  rulings  I  have  quoted,  I  am  of 
opinion  that  the  debts  in  lieu  of  which  the  sale  took  place  were 
really  due  to  the  vendees,  and  that  they  were  just  debts.  The 
District  Judge  has  allowed  the  decree  for  Rs.  2,350  as  a  neces- 
sary item  as  it  is  made  up  of  small  sums,  borrowed  on  rukkas 
after  the  mortgage  of  1885,  which  were  generally  for  purposes 
ordinarily  treated  as  necessary.  The  same  remark  may  well 
apply  to  the  book  account  which  consists  of  small  advances  of 
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cash  and  grain,  aggregating  in  all  about  Rs.  2,800  in  the  course 
of  eleven  years  which  gives  an  average  of  a  little  more  than  Rs. 
250  a  year.  The  largest  amount  appears  to  have  been  borrowed 
between  Poh  1937  to  Bhadon  1938  and  was  Rs.  677-2-0,  but  out 
of  this  Rs.  611  were  for  price  of  10  bullocks,  I  horse,  1  mare 
and  1  she-buffalo.  The  District  Judge  cannot  have  scrutinized 
the  account  as  it  is  difficult  otherwise  to  understand  how  he  set 
aside  the  whole  of  it  as  disclosing  no  necessary  item.  Moreover, 
the  District  Judge  has  omitted  to  see  that  the  necessity  for  some 
of  the  loans  is  stated  in  the  documents  that  passed  at  the  time 
from  the  debtor  to  the  creditor.  For  example  Rs,  120  out 
of  Rs.  180  borrowed  under  the  registered  bond  of  27th  Novem- 
ber 1868  were  taken  for  payment  of  revenue,  Rs.  400  under 
the  bond  of  27th  June  1873,  Rs.  600  under  that  of  18th  January 
1885  were  received  for  expenses  of  sinking  wells.  The  largest 
sum  taken  by  Dilawar  Khan  was  Rs.  1,000  which  was  part  of 
the  consideration  for  the  first  mortgage  in  the  dealings, 
bat  as  it  was  taken  in  1865  it  is  hardly  possible  for  the 
defendants,  who  are  the  sons  of  the  original  creditor,  to  explain 
at  this  distance  of  time  why  it  was  borrowed.  There  is  nothing 
to  lead  me  to  suppose  that  it  was  borrowed  for  immoral  purposes 
or  to  be  wasted  in  extravagance.  It  must  be  held  to  be  a  just 
debt  like  the  rest. 

The  interest  charged  in  the  account  is  large,  and  Dilawar 
Khan  says  that  in  order  to  save  it  in  future  he  parted  with  the 
land.  The  rate,  however,  is  not  particularly  exorbitant.  The 
highest  is  Rs.  25  per  cent,  per  annum,  which  twenty-five  years 
ago  was  not  exceptionally  heavy,  but  in  most  cases  it  is  lower, 
viz.,  18  per  cent,  or  less.  Of  course  if  there  are  no  payments  and 
settlements  of  accounts  are  made  and  balances  struck  from  timo 
to  time,  it  is  easily  intelligible  that  even  at  a  moderate  rate, 
interest  would  swell  to  an  enormous  figure  within  a  compara- 
tively short  period,  and  here  the  accounts  have  run  on  for  at 
least  twenty-seven  years.  It  must  be  borne  in  mind  that  after 
the  mortgage  of  15th  June  1872  Dilawar  Khan  had  only  one- 
eighth  share  of  the  produce  to  maiutain  himself,  and  this  was 
probably  little  in  those  days.  The  land  was  originally  barani 
and  wells  were  sunk  only  with  capital  borrowed  from  the  defend- 
ants. Dilawar  Khan  says  that  the  land  has  been  brought 
under  cultivation  since  the  last  three  years,  the  meaning  of  which 
is  not  very  clear.  Moti,  one  of  his  witnesses,  deposes  that  tho 
wells  have  been  in  working  order  since  two  years.  Tho  lower 
Court  appointed  a  commissioner  to  estimate  tho  yearly  produce, 
and  the  return  was  that  Re.  950  a  year  was    the    average   rate 
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during  the  thirty  years  the  laud  has  been  held  by  defendants. 
The  District  Judge  puts  the  income  at  not  less  than  Rs.  1,200  a 
year,  but  some  of  the  plaintiff's  own  witnesses  put  it  at  a  much 
lower  figure.  Whatever  the  present  income  may  be  it  must  have 
been  very  much  less  in  L872  and  in  the  immediately  succeeding 
years.  Even  if  it  is  put  at  Rs.  1,000  a  year  Dilawar  Khan  had 
only  Rs.  125  worth  of  produce  to  live  upon,  so  that  the  loans  he 
took  from  the  defendants  cannot  be  put  down  to  sheer  extrava- 
gance, and  there  is  no  proof  worth  the  name  that  they  were  due 
to  any  such  cause.  The  oral  evidence  of  plaintiff's  witnesses  is 
of  no  value. 

The  actual  cash  advanced  by  the  defendants  was  probably 
not  much  over  Rs.  6,000  and  the  rest  of  their  claim  was  "made  up 
of  interest,  but  as  the  account  was  never  liquidated  the  interest 
grew  until  the  whole  debt  due  to  defendants  swelled  to  Rs.  45,000 
for  which  Dilawar  Khan  sold  the  whole  of  his  property  reserving 
only  150  ghumaos  for  himself.  The  value  of  the  land  sold, 
however,  is  clearly  not  so  much,  as  the  revenue  assessed  on  it  is 
only  Rs.  283-13-0,  and  it  must  have  been  considerably  less  at  the 
previous  settlement.  Taking  the  value  at  seventy  or  eighty 
times  the  jama  the  value  would  not  be  more  than  rupees  twenty 
or  twenty- live  thousand.  "Whatever  it  is,  it  is  doubtless  hard  on 
the  plaintiff  that  he  should  be  baulked  of  his  expectations  of 
inheriting  this  property,  but  as  the  debts  are  just  debts  of 
Dilawar  Khan,  and  there  are  no  grounds  for  interfering  with  the 
contract,  the  sale  cannot  be  set  aside.  Tbe  creditors  have  made 
a  good  profit  out  of  the  transaction,  but  it  is  not  shown  that  they 
ever  acted  unfairly  or  fraudulently  towards  Dilawar  Khan. 

Plaintiff  himself  is  not  free  from  blame  in  allowing  this  sale  to 
come  to  pass  if  his  father  really  behaved  improperly  towards  him. 
It  is  reasonably  clear  from  the  record  that  he  has  been  fully  cog- 
nizant of  the  state  of  affairs  since  many  years  and  has  done  nothing 
to  challenge  his  father's  acts.     I  have  already  said  that  he  was 
aboat  twenty-two  when  the  mortgage  of  1885  took  place,  and  yet 
he  allowed  the  limitation  for  suing  to  set  it  aside  to  expire  with- 
out making  the  attempt.     It  is  difficult  to    implicitly  accept  the 
evidence  that  he  has  lived  all  along  at  the  house  of  his  maternal 
grand -parents.     It  appears  from  copies  of  criminal  proceedings 
in  tbe  Court  of  the  Tahsildar  of  Ferozepore  that    in   February 
1892  plaintiff  was  living  at  the  house  of  Dilawar  Khan    (pages 
80, 81  and  108  of  the  printed  record).    Before  the  same  Tahsildar 
in  September  1890  plaintiff  was    examined   as   witness  for   the 
defendants  in  a  suit  they  brought  against  one  of  the  tenants  of 
Pokan  Khanwala  for  their  share  of  produce,  and  he  then  stated 


74  CIVIL  JUDGMENTS— No.  11.  [  Record 

his  place  of  residence  to  be  his  father's  village.  He  then 
mentioned  the  terms  of  the  mortgages  to  the  defendants,  and 
his  evidence  shows  his  knowledge  of  the  state  of  cultivation 
in  the  village,  and  of  the  facts  of  the  case  brought  by  the  then 
plaintiffs.  There  is  nothing  in  that  statement,  which,  in  the 
remotest  degree,  suggests  the  inference  that  he  objected  to  the 
mortgages  and  he  would  hardly  have  been  called  as  a  witness 
for  the  defendants  had  he  been  of  that  opinion  or  been  a  re- 
sident of  another  place.  In  page  41  of  the  record  there  is  a  note 
for  Rs.  25  from  Dilawar  Khan  to  the  defendants  in  which  one 
Khan  Bahadur  said  to  be  the  plaintiff,  is  mentioned  as  the 
person  sent  to  bring  the  money  which  would  show  that  plaintiff 
was.then  on  good  terms  with  his  father,  and  was  probably  living 
with  him.  This  fact,  however,  cannot  be  said  to  be  actually 
proved,  but  I  am  not  prepared  to  believe  the  assertion  that 
plaintiff  has  always  lived  at  his  maternal  grandfather's  house 
even  from  his  mother's  lifetime  which  has  been  accepted  by 
the  District  Judge  as  correct.  On  the  contrary  from  all  the 
circumstances  I  am  disposed  to  hold  that  plaintiff  was  fully 
aware  of,  and  practically  acquiesced  in,  all  the  acts  of  his  father. 
and  that  his  claim  is  a  desperate  attempt  to  win  back  the  pro- 
perty sold  to  the  family. 

On  the  whole  therefore  T  find  that  it  would  bo  unjust  to 
sot  aside  the  sale  on  the  grounds  set  forth  in  the  District 
Judge's  jndgment,  and  that  it  is  not  legally  permissible  to  do  so. 
T  would  accordingly  accept  this  appeal,  and  dismiss  the 
plaintiff's  claim  with  costs  in  both  the  Oonrts. 

29th  April  1899.  Robertson,  J. — I  concur  generally  with  the  viewTs  expressed 

by  my  learned  colleague.  I  quite  concur  in  what  is  laid  dowm 
regarding  the  proper  interpretation  of  the  term  just  antecedent 
debts.  When  an  alienation  is  made  to  discharge  debts  clearly 
due  by  the  alienor,  it  is  not  usually  necessary  to  scrutinize 
each  item,  and  to  force  the  alienor  or  as  more  often  happens, 
the  alienee,  to  prove  separately  the  necessity  for  each  item. 
But  when  the  antecedent  debt  is  clearly  one  which  would  not 
of  itself  have  justified  an  alienation  of  land,  it  does  not  become 
a  valid  necessity  merely  because  it  is  made  to  form  part  of  a 
subsequent  transaction.  Illustrations  are  always  doubtful 
weapons,lbut  as  an  illustration  of  my  meaning  I  would  say 
that  if  Rs.  1,000  be  borrowed  in  1899,  for  a  purpose  which 
could  not  justify  the  alienation  of  land,  I  should  find  it  im- 
possible to  say  that  the  mere  fact  that  some  interest  had 
accrued  upon  that  Rs.  1,000  raising  the  sum,  say  to  Rs.  1,200, 
made  it  a  just  antecedent  debt  and  valid  necessity  for  a  sale 
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of  ancestral  land  for  Rs.  1,200  in  a  subsequent  year.  I  quite 
agree  with  the  principle  laid  down  by  my  colleague  for  dealing 
with  such  cases.  Ordinarily  antecedent  debts  due  by  the 
alienor  constitute  a  valid  necessity  for  a  transfer  of  ancestral 
land,  but  where  the  previous  obligation  set  up  as  the  valid 
necessity  is  clearly  not  a  just  antecedent  debt,  the  Courts  are 
not  precluded  from  considering  that  point.  With  these 
remarks  I  desire  to  express  my  concurrence  with  the  'finding 
of  my  learned  colleague  in  this  case,  and  accept  the  appeal 
and  dismiss  the  plaintiff's  suit  with  costs. 

Appeal  allowed. 


No-  12- 

Before  Mr.  Justice  Chalterji  and  Mr.  Justice  Robertson. 

GOPAL  AND  ANOTHER— (PLATNTrFFs),~APPELLANTS, 

Versus  \  Appellate  Sidi. 

SHEWAG  RAM  AND  OTHERS,-(Defendants),—  Respondents. 

Case  No.  648  of  1896. 

Custom — Inheritance — Pagvand  or  Chundavand— Eat  aria  Jats  o/mauza 
Moihra,  RohtaJc  tahsil — Suit  for  declaration  r>f  right  tn  half  share  of  joint 
undivided  holding — Suit  by  co-sharer — No  claim  for  partition — Punjab  Land 
Revenue  Act,  1887,  Section  158 — Procedure — Adverse  possession  by  co-sharer — 
Entries  in  revenue  papers. 

In  a  case  the  parties  to  which  were  Kataria  Jats  of  mauza  Mokhra  in 
the  tahsil  and  district  of  Kohtak,  found,  that  plaintiffs  had  failed  to  prove 
that  the  custom  of  chundavand  succession  prevails  universally  among  the 
Kataria  got  of  Jats  of  Rohtak  generally,  or  in  the  family  to  which  the  parties 
helonged. 

In  the  present  case  it  appeared  that  on  the  death  of  one  R.  S.,  the 
common  ancestor  of  the  parties,  in  1870,  his  land  was  entered  as  the 
property  of  his  four  sons  in  equal  shares  of  one-fonrth  each,  the  same  entry 
being.repeated  in  the  settlement  papers  of  1879,  and  that  subsequently,  on 
deaths  of  the  various  sons  of  R.  S.,  entries  in  respect  of  each  of  such  son's 
shares  were  made  in  the  names  of  the  respective  sons  of  the  latter.  All 
these  entries  were  in  accordance  with  the  pagvand  principle,  and  were  not 
contested  until  the  present  suit  was  filed  by  plaintiffs.  It  further  appeared 
that  plaintiffs  had  originally  applied  to  the  revenue  authorities  for  partition 
of  their  share  in  the  holding  which  was  joint  and  undivided,  claiming  one 
half  of  the  entire  estate  on  the  allegation  that  their  family  was  governed 
by  the  chundavand  rule.  Partition  having  been  refused  by  the  said 
authorities  on  the  ground  that  the  partition  sought  was  not  in  accordance 
with  the  shares  entered  in  the  revenue  records,  and  plaintiffs  having  been 
referred  to  a  civilsuit  to  establish  their  right   to  one-half  instead  of  one- 
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fourth  the  property,  the  present  suit  was  filed  to  obtain  a  declaration  that 
plaintiffs  were  entitled  to  one-half  the  holding  ou  the  chundavand  rule.  In 
appeal  it  was  contended  on  behalf  of  defendants  (by  way  of  preliminary 
objections)  that  no  declaratory  decree  should  be  granted  in  this  case  because 
plaintiffs  could  sue  for  further  relief,  i.  e.,  partition  under  Section  2G5  of 
the  Civil  Procedure  Code,  and  that  the  claim  was  barred  by  limitation  as 
defendants  had  been  in  adverse  possession  for  more  than  twelve   years. 

Held,  tbat  the  procedure  that  had  been  adopted  by  plaintiffs  in  this 
case  was  in  accordance  with  law,  and  that  inasmuch  as  a  claim  for  par- 
tition of  a  revenue-paying*  estate  cannot,  under  Section  158  of  the  Punjab 
Land  Revenue  Act,  1887,  be  entertained  in  a  Civil  Court,  there  was  no 
further  relief  which  plaintiffs  could  have  sought  in  the  causes  of  action 
disclosed  in  the  plaint,  which  is  the  kind  of  further  relief  contemplated  in 
Section  42  of  the  Specific  Relief  Act,  1877. 

I.  L.  B.,  XI  Mad.,  116,  and  I.  L.  R.,  X  All,  5,  referred  to. 

Held,  further,  on  the  facts  of  the  case,  that  no  adverse  possession  on 
the  part  of  defendants  was  proved  as  against  plaintiffs  who  had  always 
been  in  joint  possession  with  defendants  of  a  common  holding,  the  profits 
and  produce  of  which  had  been  jointly  collected  and  distributed  among  tho 
sharers  according  to  their  shares. 

To  establish  a  title  by  adverse  possession  over  a  share  of  joint  property, 
jointly  held,  if  a  title  can  be  so  established  at  all,  the  title  must  be  asserted 
adversely  in  the  clearest  and  most  unequivocal  and  unmistakeable  manner. 

First  appeal  from  the  decree  of  Sardar  Bahcant  Singh,  Additional 
District  Judge,  Bohtak,  dated  '30th  April  1896. 

H.  A.  B.  Rattigan,  for  appellants. 

Madan  Gopal,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

28th  April  1899.  Robertson,    J.— The  parties  in  this  ease  are  Jats  of  the 

Kataria  got  of  mauza  Mokhra,  tahsu  and  District  Robtak. 
The  parties  are  relatives,  and  are  the  owners  of  a  joint  undi- 
vided holding  which  includes  the  whole  of  one  pana  or  sab- 
division  of  the  village.  They  are  all  descendants  of  oue 
Ham  Singh.  Ram  Singh  had  two  wives  :  by  one,  Mussammat 
Chhoti,  he  had  three  sons,  Har  Dial,  Bal  Ram  and  G human 
Singh,  whose  sons  are  the  defendants  in  this  suit,  By  the 
other,  Mussammat  Natlii  or  Jeoni,  ho  had  one  son.  Sri  Ohand, 
whose  three  sons,  Gopal.  Hup  Ran*,  aod  R*mjJ  Lai  are  lli<> 
plaint  ills,   thus— 
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RAM    SINGH. 

1 

s  Nathi. 

Mussamuittt  Chkoti.              Mussammat  Jeoni  alia 
1                                                                 1 

r 

liar  Dial. 

i 
Bal  Ram. 

^                Sri  Chand. 
Ghuman  Singh. 

1 

-,         l— i 

l 

Skewag  Ram, 
defendant. 

i 

Sukh  La], 
dufcndaut. 

.    1 

Bhag  Mai,              Main  Raj, 
defendant.            def  endan  t . 

r 

r 

A  mrat, 
defendant. 

i 

Indar  Simrh, 
defendant. 

r 

Gopal, 

plaintiff. 

i                    i 

Rnp  Ram,                      Ramji  Lai, 
plaintiff.                         plaintiff. 

Ram  Singh  died  in  Sambat  1926  (1869-70,)  and  the  land 
was  then  entered  as  the  property  of  his  four  sons,  Har  Dial, 
Bal  Ram,  Ghuman  Singh  and  Sri  Chand,  in  equal  shares  of 
one-fourth  each,  that  is  to  say,  in  accordance  with  the 
pagvand  rule. 

In  the  settlement  papers  of  1879  the  same  entries  were 
made :  all  four  sons  in  equal  shares.  In  1880  Sri  Chand 
died,  and  his  share  was  entered  in  the  names  of  his  sons,  the 
three  plaintiffs.  In  1884  Ghuman  Singh,  another  son  of  Ram 
Singh,  died,  and  his  share  was  entered  in  his  sons'  names, 
and  in  1890  Bhag  Ram,  another  son,  died,  and  his  land  was 
entered  in  his  son's  name  by  mutation.  Har  Dial,  it  should 
be  noticed,  is  said  to  have  died  almost  immediately  after 
his  father.  Ram  Singh,  i.  e.%  about  1870-71.  None  of  these 
entries  appear  to  have  been  in  any  way  contested  at  any  time, 
or  until  the  present  suit  was  brought.  These  entries  all, 
it  will  be  seen,  follow  the  pagvand  principle,  the  sons  of 
each  wife  taking  each  a  separate  equal  share  without  reference 
to  half  blood.  But  the  plaintiffs  now  claim  that  this  is 
incorrect.  They  applied  for  partition,  claiming  one-half  of 
the  entire  holding,  alleging  that  the  family  is  governed  by  the 
chundavand  rule.  Partition  in  these  shares  seems  to  have  been 
refused  by  the  Revenue  authorities,  on  the  ground  that  the  par- 
tition sought  was  not  in  accordance  with  the  shares  entered  in 
the  Revenue  records,  and  the  plaintiffs  were  referred  to  a  civil 
suit  to  establish  their  right  to  half  instead  of  one-fourth  of  the 
property  if  they  could.    They  have  now  accordingly  sued  for 


78  CIVIL   JUDGMENTS-No.  12.  [  Record 

declaratory  decree  that  they  are  entitled  to  half  of  the  holding 
on  the  chundavand  rule. 

We  may  as  well  at  once  dispose  of  a  preliminary  objection 
taken  by  respondent's  counsel,  to  the  effect  that  no  declaratory 
decree  should  be  granted*  in  this  case  because  the  plaintiff 
could  sue  for  further  relief,  i.e.,  for  partition  under  .Section  265, 
Civil  Procedure  Code. 

It  appears  to  us  that  this  contention  cannot  be  maintained 
in  this  case.  Under  Section  158  of  the  Land  Revenue  Act  (XVII 
of  1887),  a  Civil  Court  shall  not  exercise  jurisdiction  over 
"  any  claim  for  partition  of  an  estate,  holding  tenancy,  or  any 
"  question  connected  with,  or  arising  out  of,  proceedings  for 
"partition,  not  being  a  question  as  to  title  in  any  of  the 
"  property  of  which  partition  is  sought."  This  appears  to  us 
clearly  to  bar  the  Civil  Courts  against  entertaining  claims  for 
the  partition  of  an  estate  or  holding  such  as  is  the  subject 
matter  of  this  suit. 

Chapter  IX  of  the  Laud  Revenue  Act,  Section  110  et 
sequuntur,  lays  down  the  procedure  to  be  observed  in  dealing 
with  claim  to  partition,  Section  115  giving  the  Revenue  officer  a 
power  for  good  and  sufficient  reason  to  refuse  partition,  a  power 
the  exercise  of  which  it  does  not  appear  to  be  within  the  power 
of  the  Civil  Courts  to  review,  and  Sections  116  and  117  pre- 
scribe the  proper  procedure  for  the  settlement  of  questions  of 
title.  In  this  case  we  are  informed  that  the  plaintiffs  have 
followed  the  procedure  prescribed  to  them  by  law.  Under 
Section  111  they  have. applied  to  the  proper  authority  for  parti- 
tion,  that  authority,  finding  a  question  of  title  iuvolved,  has 
referred  the  claimants  to  a  Civil  Court  under  Sections  116  and 
117  for  the  settlement  of  that  question  of  title,  and  the  plaintiffs 
have  accordingly  come  to  the  Civil  Courts  and  sued  for  a  de- 
claration of  their  title,  and  should  they  succeed  they  will  be  in 
a  position  to  forward  their  claim,  already  made  in  the  proper 
quarter,  for  partition  in  accordance  with  their  declared  title. 
Thero  is  nothing  on  the  file  relativo  to  this  application  however, 
but  it  is  stated  in  the  plaint  that  the  plaintiffs  requested  de- 
fendants to  partition  the  land  as  claimed  by  the  plaintiffs,  and 
the  defendants  denied  that  they  were  entitled  to  half  and  admit- 
ted their  claim  to  one-fourth  only.  Plaintiffs  then  sue  for  a  de- 
claration that  the  share  they  are  entitled  to  is  half  not  one-fourth. 
It  appears  to  us  that  the  course  said  to  have  been  followed, 
for  the  filo  does  not  fully  disclose  this,  in  this  case  is  precisely 
that  which  is  contemplated  by  the  legislature,  and  is  the  proper 
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course,  under  the  law  as  it  now  stands.  Punjab  Record,  100  of 
1876,  and  Punjab  Record,  23  of  1881,  which  were  quoted  to  us 
in  support  of  the  opposite  contention,  were  passed  before 
the  present  Land  Revenue  Act  of  1887  came  into  force, 
and  are  inapplicable  as  the  terms  of  the  section  which 
bars  the  jurisdiction  of  the  Civil  Courts  as  regards  mat- 
ters connected  with  partition  are  materially  different  from 
the  words  on  the  same  subject  in  the  Act  in  force  in 
1876  and  1881.  We  are  of  opinion  therefore  that  a  claim  for 
the  partition  of  a  revenue  paying  estate  cannot  be  entertained 
in  a  Civil  Court,  anr1  that  there  was  no  further  relief  which 
plaintiff  could  have  sought  on  the  cause  of  action  disclosed  in 
his  plaint,  which  is  the  kind  of  further  relief  contemplated  in 
Section  42  of  the  Specific  Relief  Act  (  see  inter  alia  1 1  Mad., 
page  116).  10  AH.,  page  5,  is  an  authority  dealing  with  much 
the  same  point  in  the  North-Western  Provinces. 

It  will  be  convenient  to  deal  here  with  the  further  conten- 
tion raised  by  Mr.   Madan  Gopal   that  the  claim  is  barred  by 
limitation,  as  the  defendants  have  been  in  adverse   possession 
for  more  than  twelve  years.     We  need  not  spend  much  time  over 
this  point.     It  is  clear,  and  it  is  not  denied  that  the  parties  aro 
in  joint  possession  of   the   holding  in  dispute.     We  need  not 
recapitulate   here   all  the  well-known   incidents  which  attach 
to  joint  possession.     We  do  not,  nor  did  the.  counsel  for  the  ap- 
pellants,   contest   the   proposition    that    under  certain  circum- 
stances when  a  sharer  sets  up  a  clear,  definite  and  precise  claim 
to  a  certain  ascertained   share  of  the  profits  of   an   estate  held 
in  common,  and  maintains  his  right  year  after  year  to  the  sole 
and  separate  enjoyment  of    such  well-defined  share,  holding  it 
notoriously  adversely  to  his  co-sharers,  he  might  possibly  be  held 
to  have  established  a  title  to  such  definite  share  of  the  profits 
by  adverse  possession.     Possibly  that  might  be  so,  and  I.  L.  JB., 
XXI  Bom.,  page  509,  and  Mr.  Mithra's  Law  of  Limitation,  page 
130,  were  quoted  in  support  of  this  view.     The  opinion  given  in 
these  authorities,  however,  do  not  quite  cover  this  case.     In  our 
opinion   it  is  quite   clear  that  to  establish   a  title  by  adverse 
possession  over  a  share  of  joint  property  jointly   held,  if  a  title 
can  be  so  established  at  all,  the  title  must  be  asserted  adversely 
in  the  clearest  and  most  unequivocal  and  unmistakeable  manner. 
Punjab  Record,  118  of  18S9,  inter  alia,  is  in  point,  and  our  atten- 
tion  was  called  to  some  remarks  in  Rattigan's   Science  of  Juris- 
prudence at  page  162  eb  seq.     The  general  principles  upon  which 
this  question    has  to  be  approached  are  well  established.     In 
this  particular  case  there  is  no  evidence  that  there  has  been,  any 
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adverse  assertion  of  title  followed  by  adverse  possession  at  all. 
The  property  has  clearly  been  always  held  in  common,  and  a 
great  part  of  the  produce  has  been  enjoyed  in  common,  the  profits 
clearly  being  jointly  collected  and  then  distributed  among  the 
sharers.  We  are  not  dealing  at  this  moment  with  the  manner 
of  collection  and  distribution  ;  it  was  clearly  a  common  one  for 
the  benefit,  according,  more  or  less,  to  their  shares,  of  all  the 
shareholders,  and  the  plaintiffs  were  clearly  in  possession  jointly 
with  the  defendants  of  their  common  holding,  and  are  therefore 
entitled  to  sue  for  a  declaration  of  title,  and  their  suit  is  not 
barred  by  time  on  account  of  any  title  acquired  by  defendants 
in  virtue  of  adverse  possession. 

Having  so  far  cleared  the  ground,  we  will  proceed  to  con- 
sider the  merits  of  the  case. 

Ifc  is  urged  on  behalf  of  the  plaintiffs  that,  as  a  matter   of 
fact,  the  chundavand  rule  of  inheritance,  by  which  the   whole  of 
the  sons  of  each  wife  take  one  share  amongst  them,  and  the  whole 
of  the  sons  of  another  wife  one  share  amongst  them,  obtains   in 
the  family  to  which  the  parties  belong,   in  preference  to  the 
pagvand  system,  under  which  all  sons  of  the  father   share  alike. 
It  is  admitted  that  the  entries  in  the  settlement  and  revenue 
record  are  in   accordance    with  the  pagvand    rule,   but  it    is 
alleged  that  when  Ram  Sukh  died  in  1870  the  proceedings  were 
quite  unknown  to   plaintiffs,  and  as   in  those  days  the  yearly 
records  were  merely  prepared  for  the  purposes  of  collecting 
revenue,  and  had  no  presumption  of   correctness   attached   to 
them,  we  need  not  lay  much  stress  on  the  entries   made  at  that 
time.     But  a  regular  settlement  followed  soon  after,  and  was 
completed  in  1879,  and  the  plaintiffs'  suggestion  in  regard  to  the 
entries  then  made  is  that   Shewag  Ram,  son  of   Har  Dial,  Ram 
Sukh's  eldest   son,  who  was    both   lambardar  and   zaildar,  was 
the  only  one  consulted,  and  that  the  entries  were  made  in  accord- 
ance with  his  views,  he   being  the   head  of  the  family   and  a 
masterful  man,     SriChand,  plaintiffs'  father,  died  in  1830,  and 
ifc  is  suggested  that  he  was  ill  in  1879,  and  did  not  know  of  the 
entries.     All  we  can  say  to  this  is  that  though   not   probable, 
this  is  possible.  As  regards  the  entries  in  favour  of  their  sons  on 
the  death  of  Ghuman  Singh  in  1884  and  of  the  sons  of  Bal  Ram 
on  his  death  in  1890,  as  there  would   be  no  dispute  regarding 
their  succession  to  their  father's  shares,  we  are  not  inclined  to 
attach  much  weight  to  defendants'  suggestion  that  the  notice  of 
plaintiffs  must  have  been  drawn  to  the  entries  on  those  occasions. 
Plaintiffs  were  undoubtedly  minors  at  settlement,  and  the  eldest 
o£  them  not  very  old  in  18S4,  though  there  is  some  dispute 
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as  to  Gopal's  age.  All  that  we  can  say  on  this  point  is  that 
■we  think  it  improbable  that  the  entries  should  hare  consist- 
ently escaped  the  notice  of  the  plaintiffs  and  their  father,  but 
there  is  no  actual  proof  that  they  knew  of  them,  and  they  allege 
that  they  never  became  aware  of  them  till  the  defendants 
refused  to  give  them  one-half  on  partition  in  1895.  The  entries, 
however,  are  clearly  in  defendants'  favour  and  are  to  be}  pre- 
sumed correct  until  proved  not  to  be  so. 

As  regards  the  possession  of  the  laud  and  the  division  of  the 
produce  the  evidence  is  not  as  clear  as  could  be  wished.  A 
great  point  is  made  of  the  facts  that  Indar  Singh  and  Amrat 
Singh,  the  two  aflult  sons  of  Ghuman  Singh,  admit  the 
plaintiffs'  claim,  though  the  defendants  contend  that  Indar 
Singh's  admission  is  very  much  discounted  by  his  statement 
at  page  7  of  the  paper  book  to  the  effect  that  he  possesses, 
with  his  two  brothers,  one-fourth  share  of  the  entire  estate 
received  from  defendants,  which  is  the  share  he  would  receive 
under  the  pagvand  system.  He  would  only  get  with  his  two 
brothers  one-third  of  half  or  one-sixth  under  the  clmndavcmd 
rule.  Still  he  does  admit  plaintiffs'  claim,  and  further  states 
the  chundavand  rule  of  succession  prevails  in  the  family. 

As  regards  the  quantity  of  land  actually  in  cultivating 
possession  of  the  parties  (khud-kasht),  the  areas  in  certain  years 
appear  to  have  been — 

Plaintiffs.'  Defendants'. 

1886-87  200  ...  584 

1887-88  172  ...  572 

1888-89  188  ...  674 

and  so  on. 

This  is  considered  by  defendants  to  show  that  the  shares 
of  the  various  shareholders  were  about  one-fourth  each,  and  so 
far  as  it  goes  it  supports  that  view,  but  seeing  that  the  holding 
was  held  in  common,  and  that  there  was  a  very  large  area  still 
left  under  non-occupancy  tenants,  it  might  be  explained  by  the 
suggestion  that  each  of  the  four  groups'held  about  200  bighas,  as 
much  as  they  could  conveniently  manage  themselves,  and  that 
the  rest  amounting  to  many  thousand  bighas  was  let  out  to 
tenants.  It  further  appears  that  the  rents  of  all  the  tenants 
were  collected  by.  one  of  the  sharers,  or  by  all  the  sharers  to- 
gether,—(see  Indar  Singh's  statement,  page  48),  that  the 
revenue  on  the  whole  holding  was  then  paid  first,  and  the 
balance  was  divided.  Indar  Singh  says  one-^half  going  to 
plaintiffs  and  one-half  to  defendants.  No  doub^as  defendants' 
counsel  points  out,  this  arrangement  favoured  defendants,  who 
had  more  khud-kasht,   but  there  is   nothing  incredible  in  tho 
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statement  (when  we  remember  that  this  was  a  common  holding 
owned  by  near  relatives)  which  appears  to  amount  to  this  that 
each  of  the  four  groups  took  as  much  as  they  could  manage,  and 
were  allowed  to  enjoy  that,  that  the  rest  was  let  to  tenants,  the 
proceeds  posted,  the  revenue  paid  and  the  balance  divided.  The 
leases  produced  do  not  carry  the  case  any  further.  Those  prior 
to  1895  were  all  the  names  of  the  proprietors,  those  subsequent  in 
plaintiffs'  name  are  of  no  value  in  evidence,  and  are  admitted  by 
plaintiffs  to  have  been  taken  from  tenants  in  consequence  of  the 
quarrel  which  led  to  this  suit.  The  evidence  as  to  the  division 
of  produce  therefore  does  not  appear  to  us  to  point  with  abso- 
lute certainty  to  either  conclusion,  though  it  is  more  in  favour 
of  defendants  than  the  plaintiffs'  contention,  and  we  are  there- 
fore compelled  to  go  fully  into  the  question  "  does  the  chunda- 
"  vand  custom  of  succession  or  the  pagvand  system  prevail  in 
"  the  family  to  which  the  parties  belong." 

We  do  not  propose  to  discuss  the  origin  of  tjie  custom  of 
chundav and  nor  its  morality,  nor  its  advantages  or  disadvantages 
on  abstract  principles.  It  is  quite  clear  that  the  custom  of 
c  hundavand  succession  does  obtain  among  certain  tribes,  sub- 
division of  tribes,  and  families  in  the  Punjab  {inter  alia  see  No. 
119  of  1893),  and  we  have  to  decide  whether  or  not  it  obtains  in 
the  particular  instances  before  us-  It  may  be  accepted  that  the 
presumption  ab  initio  would  be  in  favour  of  the  fag  vand  rule 
and  against  the  existence  of  the  chundavand  rule  (inter  alia 
see  Nos.  148  of  1889,  4  of  189L  and  110  of  1891).  But  the  entry 
made  in  the  memorandum  on  tribal  customs  of  Rohtak  District 
prepared  by  Mr.  Parser  at  page  175  of  Volume  II  of  Tupper's 
Customary  Laiv  is  as  follows  :— "  There  is  no  tribal  custom  as 
"  regards  inheritance  per  capita  or  per  stirpes.  The  custom  is 
"different  in  different  villages  and  even  in  different  families. 
"  So  the  custom  that  has  been  followed  in  the  village  or  family 
"  must  be  ascertained  and  it  should  be  followed."  This  is 
similar  to  some  remarks  in  Punjab  Record,  1 19  of  1893,  an<J  the 
evidence  before  us  shows  it  to  be  clearly  the  case  in  Rohtak 
District.  This  being  so,  quotations  from  the  opinion  of  Settle- 
ment Officers  expressed  in  their  volume  of  Customary  Law  for 
Gurgaon,  Sirsa,  Karnal,  Ferozepore,  &c,  .are  not  of  much 
assistance  in  dealing  with  this  case. 

To  come  to  the  Riwaj-i-am  of  the  tahsil  Rohtak  we  find 
the  following  entry  :— 

Qr- Is  the  division  of  inheritance  among  the  sons  of  two 
or  more  wives  made  according  to  the  pagvand  rule  or  according 
tc  the  chundavand  rule  ? 
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A, — "  There  is  no  general  custom.  On  the  contrary,  every 
"  village  has  a  separate  custom.  Whatever  custom  was  once 
"  followed  in  any  village  whether  lirbant  (i.e.,  chundavand)  or 
<c  bliaibant  (z.e.,  pagvand)  has  been  continuously  observed.  In  a 
"  village  where  both  customs  prevail  the  one  wrhich  is  followed 
"  more  is  recognized."  It  then  goes  on  to  say  th&b  pagvand  was 
the  older  custom,  but  that  it  really  depended  on  the  desire  of 
the  masterful  leader  of  the  family  which  custom  was  established. 
This  is  not  much  aid  to  decision,  and  we  must  now  proceed  to  con- 
sider what  custom  is  proved  to  exist  by  the  instances  given  and 
the  evidence  on  the  file.  The  lower  Court  has  held  that  the 
existence  of  the  custom  of  chundavand  is  not  proved,  and  has 
dismissed  the  claim.  From  this  order  the  plaintiffs  have 
appealed. 

After  drawing  issues  the  lower  Court  proceeded  to  hear 
the  oral  evidence  of  the  parties.  The  Court  then  issued 
an  order  to  Baldeo  Sahai,  Naib-sadr  kanungo,  to  put  up  a 
statement  collated  from  the  pedigree-tables  prepared  at 
settlement,  and  having  occurred  thereafter,  of  all  cases  of 
pagvand  and  chundavand  succession  in  respect  of  the  Kataria 
got  to  which  the  parties  belong,  throughout  the  district,  further 
all  cases  regarding  all  Jat  gots  for  all  villages  within  seven  miles 
of  Mokhra  to  which  the  parties  belong.  On  a  remonstrance 
from  the  Commissioner  that  the  work  would  be  too  heavy  the 
inquiry  was  restricted  to  the  pedigree-tables,  and  subsequent 
cases  were  omitted. 

The  instances  may  therefore  be  best  treated  in  four 
classes — 

(1).     Instances  in  the  village  of  Mokhra  itself. 

(2).     Instances   in  the   villages   within   seven   miles    of 
Mokhra,  (a)  of  Kataria  got,  (b)  of  others. 

(3).     Instances   in    the   Rohtak   District   regarding  the 

got  Kataria. 
(4).     Other  instances. 

Although  it  is  true  that  the  other  zamindars  of  Mokhra 
are  all  of  different  gots  from  the  plaintiffs,  they  are  all  Jats, 
and  closely  allied  to  plaintiffs'  got  in  race,  manners  and 
customs.  The  plaintiff  lays  great  stress  on  the  cases  in 
Mokhra  which  he  takes  to  preponderate  in  his  favour,  and  they 
deserve  special  attention. 

The  plaintiff  claims  eight  cases  of  chundavand  in  this 
village.    The   commissioner  only  gives  four,  but  gives  none  of 
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fagvand,  and  the  plaintiffs'  counsel  strongly  contends  that 
there  are  no  pagvand  cases  in  Mokhra.  The  defeadants- 
respondents'  counsel  practically  admits  seven.  It  appears  to  us 
that  the  eight  instances  are  all  fairly  well  established,  the  greater 
number  of  them  very  clearly.  The  respondents'  counsel 
claimed1  three  on  his  side,  but  they  are  none  of  them  supported 
by  anything  but  vague  oral  evidence  ;  one  at  least  is  a  very  old 
and  very  doubtful  one.  The  commissioner  gave  none,  and  we 
do  not  think  that  any  of  them  are  clearly  established,  and 
one  of  them,  Ram  Dial's  case,  is  claimed  as  an  instance  of 
chundavand.  There  can  be  no  doubt  whatever  that  the  cases 
of  chundavand  preponderate  in  Mokhra,  from  five  to  eight  clear 
cases  being  established,  whereas  there  is  not  one  undoubted 
case'of  pagvand. 

As  regards  the  villages  within  the  seven  miles  radius- 
considering  gots  other  than  Kataria — the  commissioner  allows 
36  as  undoubtedly  chundavand,  twenty  as  clearly  pagvand  and 
seventeen  in  which  "  possession,"  as  it  is  stated,  was  the  measure 
of  proprietorship.  The  appellants'  counsel,  however,  claims 
sixty  in  all,  including  Mokhra.  But  we  will  first  deal  with  the 
cases  in  got  Kataria. 

In  Samchana  four  are  claimed  by  plaintiffs  as  chundavand 
against  four  shown  by  commissioner.  The  first  case  of  Surjan 
is  not  a  clear  one  :  each  wife  had  two  sons,  and  there  is  no  re- 
mark that  the  case  is  one  of  chundavand ;  and  Rup  Ram's  case 
also  is  not  so  strong  as  some ;  the  other  two  and  one  from 
Hansana  are  quite  clear.  There  are  two  quite  clear  and  two 
doubtful  cases  then  in  Samchana,  one  clear  case  in  Hansana. 
There  are  thus  three  or  five  cases  of  Kataria  got  in  which  the 
chundavand  custom  has  been  followed.  There  are  no  instances 
of  pagvand     among  Katarias  within  the  seven  miles  circle. 

Next  we  will  then  consider  the  instances  given  regarding 
gots  other  than  Kataria  within  the  seven  miles  circle. 

In  mauza  Bhoakarpur,  the  plaintiffs  claim  eleven  cases,  the 
commissioner  has  allowed  eight,  and  the  respondents'  counsel  ad- 
mits five  or  six,  more  or  less.  All  the  cases  perhaps  are  not 
equally  strong,  but  all  are  supported  by  some  eviderice,  and  there 
is  weight  in  Mr.  Rattigan's  contention  that  a  caso  in  which  there 
is  an  entry  to  the  effect  that  the  chundavand  rule  was  in  force 
is  not  to  be  rejected  merely  because  in  a  particular  case  the 
same  result  would  have  been  arrived  at  by  the  application  of 
the  pagvand  rule,  i.  e.,  in  cases  where  each  wife  had  an  equal 
number  of  sons.     The  same  principle 'must  be  applied  to  some 
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cases  claimed  as  pagvand  which  would  have  resulted  in  the  same 
division  had  the  chundavand  rule  been  in  force. 

In  mauza  Madina,  the  plaintiffs  claim  nine  cases,  and  the 
commissioner  has  allowed  seven.  Respondents'  counsel  attacked 
two  of  appellants'  cases,  those  of  Dheru  (page  510)  and  Ganga 
Bishen  (page  511),  but  these  cases  appear  to  be  chundavand  cases. 
Further  he  adduced  some  cases,  per  contra ;  one  of  Hari  Ram 
(page  125)  shows  nothing  either  way,  that  of  Nadana  (page  460) 
looks  like  a  case  of  chundavand,  and  the  remaining  case  467 
is  clearly  one  of  mutual  agreement.  Plaintiff  is  entitled  to 
eount  nine  cases  here,  and  defendant  has  not  adduced  any  clear 
cases  per  contra. 

In  mauza  Kharkhara  plaintiff  claims  four  cases,  and  the 
commissioner  has  allowed  four.  Defendant  admits  these  cases, 
but  quotes  two^er  contra.  One,  that  of  Jagdi,  appears  to  be  a  case 
of  pagvand,  but  in  the  other  case  of  Ram  Rattan,  three  sons  of  one 
wife  held  32-7-3,  and  one  son  of  the  other  wife  15-5-7,  evidently 
a  mutual  arrangement  approximating  to  chundavand.  There 
are  therefore  four  chundivund  against  one  pagvand,  and  one 
doubtful  case  here. 

In  mauza  Balia  the  plaintiffs  claim  eleven  cases,  but  the  com- 
missioner has  only  allowed  them  two.  Out  of  the  eleven  defen- 
dants objected  to  four  and  quoted  two  cases  per  contra.  One,  that  of 
Bakhshi,  at  page  457,  appears  to  be  pagvand,  and  there  is  a  case 
of  Khushali  quoted  by  Jaishi,  witness,  at  page  213,  upon  which 
little  reliance  can  be  placed.  Out  of  the  eleven,  two  are  not 
chundavand  as  regards  the  division,  but  the  remaining  nine 
appear  fairly  well  established,  and  there  is  one  of  pagvand. 

In  mauza  Nadana  there  are  two  cases  of  chundavand  claimed, 
and  have  been  shown  by  the  commissioner,  but  there  are  five  of 
pagvand,  four  of  which  are  admitted  by  plaintiffs'  counsel.  The 
preponderance  here  is  in  favour  of  pagvand,  five  to  two. 

In  mauza  Ajaib  two  cases  are  claimed  as  chundavand  and 
shown  by  the  commissioner,  but  one  on  page  464  is  claimed  as 
pagvand,  and  appears  to  be  so.  Here  we  have  two  chundavand 
against  one  pagvand. 

In  mauza  Bharan  and  mauza  Basana  there  is  one  chundavand 
case  in  each  which  are  not  disputed. 

In  mauza  Gorawar  there  is  one  case  given  by  commissioner 
2ls  pagvand,  one  as  chundavand  and  one  of  possession,  but  the 
chundavand  case  is  the  only  one  supported  by  the  file  (page  492), 

In  mauza  Singhpura  there  is  one  case  of  chundavand. 
Defendants*   counsel  attacked  this,  bat   is  a  clear    case  of 
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chundavand   (page   490).     The  one  case  in  Bahali  Anandpur  is 
not  quite  clear,  bat  looks  more  like  chundavand  than  pagvand. 

In  mauza  Sundarpur  two  instances  are  given  and  admitted 
by  commissioner  as  chundavand,  and  these  appear  to  be  estab- 
lished (page  488).  The  respondents'  counsel,  however,  claims  five 
per  contra  as  pagvand  cases,  but  these  cases  depend  entirely  on 
oral  evidence  given  by  Ram  Nath,  Mania  and  Tajja,  and  Kura, 
and  Kura's  evidence  is  in  direct  contradiction  to  the  entry  in 
the  pedigree-table  at  page  488,  which  shows  in  succession  his 
family  to  have  been  chundavand,  and  no  cases  were  shown  by 
the  commissioner.  These  five  instances  can  hardly  be  con- 
sidered as  established. 

There  is  one  case  of  chundavand  in  mauza  Singhpura  (page 
490)  and  one  in  mauza  Bahali  Anandpur  which  is  not  so  clear 
(page  489). 

In  Sunari  Khurd  the  commissioner  shows  five  instances  of 
pagvand  and  none  si  chundavand,  and  five  in  Sunari  Kalan.  These 
are  not  contested  by  appellants.  There  is  also  one  in  Gurma- 
was  of  pagvand,  which  is  also  admitted.  This  completes  the 
list  of  villages  within  the  seven-mile  circle. 

The  results  appear  to  be  that  in  Mokhra  itself  there  is 
greatly  preponderating  evidence  in  favour  of  the  chundavand 
custom.  In  Samchana  there  are  two  clear  cases  of  Kataria  got 
and  two  doubtful,  and  in  Hansana  one  clear  case  of  Kataria  got 
of  chundavand,  and  none  of  pagvand. 

As  regards  the  other  villages  within  the  seven-mile  radius, 
without  claiming  mathematical  accuracy  for  the  calculations, 
for  some  of  the  cases  are  doubtful,  it  appears  that  there  are  forty 
to  forty-five  well  established  cases  of  chundavand  succession  and 
about  twenty  only  of  pagvand.  Thus,  bringing  together  the 
cases  in  Mokhra  itself  and  the  cases  in  Samchana  of  the  Kataria 
got,  we  get  forty-eight  to  fifty-eight  cases  of  chundavand  against 
twenty  of  pagvand. 

In  addition  to  these  a  number  of  instances  of  pagvand  suc- 
cession were  brought  to  our  notice  from  other  villages  in  the 
Rohtak  District,  It  is  quite  uDnecessary  to  go  through  these. 
They  may  be  taken  as  proving  what  is  admitted  by  the  appel- 
lants* counsel  that  in  the  case  of  many  villages,  tribes  and 
families  in  the  Rohtak  District  the  pagvand  system  is  found  to 
exist,  and  in  some  at  least  to  prevail.  Some  oral  evidence  is 
given  of  cases  of  pagvand  suggestion  in  mauza  Kataria  in  the 
Sonepat  tahsil  of  the  Delhi  District,  but  thev^  are  not  well 
established.     It  will  be  convenient  to  show  the  arithmetical 
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results  of  the  enquiry  as  regards  custom  in  mauza  Moklira  and 
surrounding  villages  in  a  tabular  form,  the  results  given  being 
those  we  consider  to  be  fairly  established.  The  doubtful  cases 
which  do  not  show  either  the  chundat and  or  pay  van d  custom 
to  have  been  followed  need  not  be  gone  into  in  detail.  Some  of 
those  cases  were  brought  to  oar  notice,  and  there  may  be  some 
fifteen  or  twenty  in  the  seven-mile  circle,  but  we  cannot  lay  much 
stress  on  them,  though  defendants'  counsel  urged  with  some 
reason  that  at  least  they  go  to  show  that  the  chundavand  custom 
is  not  clearly  established  : — 


Name  of  village. 

Number  of 

chundavand 

cases. 

Number  of 
pagvenid  cases. 

1 

Sundarpnr          

2 

5,  all  doubtful. 

2 

Bahali  Anaudpur          

1(?) 

3 

Singlipura           

1 

4 

iSuuari  Kalau     

5 

5 

Sunari  Kburd 

... 

5 

6 

Balub       

... 

7 

Gorawar 

1 

8 

Basana    ...         ,. 

1 

9 

Kharkhara          

4 

2(?) 

10 

Bharan               

1 

11 

Ajaib        

1 

1 

12 

Bhoakarpur        

8  toll 

13 

Gurmawas          

... 

1 

14 

Madina     •          ...         

9 

15 

Xadana 

2 

5 

16 

Bhalia      

9 

1 

17 
18 

Moklira               

Samchana          

5  to  8 
cases  of  Kataria 
got. 
3  to  4 

19 

Hansana             

Total         

1 

49  to  55 

20 

It  will  thus  be  seen   that  as  regards  the  Kataria  (jot  in  the 
Ruhtak  district,  the  instances  though  few  are  all  in  favour 
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of  the  plaintiffs,  there  being  no  pagvand  cases,  the  instances 
in  village  Mokhra  itself  are  mnch  in  favour  of  plaintiffs,  and 
the  instances  from  the  villages  within  the  five-mile  circle  are 
more  in  favour  of  the  plaintiffs  than  the  defendants. 

It  now  remains  to  consider  whether  we  should  find  that 
the  plaintiff  has  established  that  the  chundavand  system  should 
be  followed  in  this  case  as  the  well  established  custom  of 
the  family  and  village  subdivision  to  which  the  parties 
belong  ? 

The  settlement  entries  are  against  plaintiffs.  It  is  quite 
clear  that  at  the  time  of  settlement  considerable  attention 
was  paid  to  this  question.  Special  inquiry  was  made,  and 
careful  entries  made  ^in  the  Biwaj-i-am.  In  the  case  of  the 
plaintiffs'  family  the  shares  wrere  entered  in  accordance  with 
the  pagvand  system,  and  there  is  no  entry  anywhere  favouring 
the  plaintiffs'  contention  that  they  are  to  be  governed  by 
chundavand  rule.  The  land  was  undoubtedly  held  in  common, 
but  as  far  as  the  evidence  goes  regarding  cultivating  possession 
it  certainly  favours  the  idea  of  equal  shares  to  all  the  sons, 
not' pressed  to  extreme  accuracy,  which  is  what  one  should 
expect]  to  find  in  a  holding  held  in  common.  There  is  no 
evidence  worth  the  name  that  plaintiffs  have  really  enjoyed 
a  half  share  of  the  profits.  At  several  mutations  the  pagvand 
shares  were  maintained,  and  (although  these  were  not  of  a 
contested  nature  likely  to  call  plaintiffs'  special  attention  it  is 
difficult  to  understand  how  it  was  that  they  never  became 
aware  how  the  entries  stood  throughout  all  these  years. 
Further,  there  is  no  entry  in  the  settlement  record  that  the 
chundavand  system  is  followed  by  the  parties,  and  the  chvi/da- 
vand  custom  is  not  one  which  can  be  presumed  to  exist,  but 
one  whichjis  rather  presumed  not]to  exist,  and  which  requires 
to  be  very  clearly  proved.  The  enquiry  as  regards  the  villages 
in  the  seven-mile  circle  was  not  brought  beyond  last  settlement, 
and  there  can  be  no  doubt  that  the  custom  is  one  which  is 
not  gaining  but  losing  ground.  In  Punjab  Record,  53  of  1886, 
a  case  in  which  the  chundavand  custom  was  held  to  obtain 
in  a  village  in  the  Jhajjar  tahsil  of  the  Rohtak  District,  it  is 
clearly  laid  down  that  the  burden  of  proving  the  existence 
of  the  exceptional  custom  of  chundavand  lies  on  the  person 
asserting  it  unless  the  settlement  record  is  in  its  favour.  In 
that  case  the  Wajib-ul-arz  of  the  village  contained  an  entry 
that  the  custom  was  "chundavand.''  There  is  no  such 
entry  here. 
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In  the  face  of  all  these  considerations  after  going  most 
carefully  into  the  whole  question  we  find  it  necessary  to  come 
to  the  conclusion  that  although  a  fair  number  of  instances  of 
chundavand  succession  have  been  adduced  they  are  not  sufficient 
to  prove  that  this  custom  of  succession  prevails  universally 
among  the  Kataria  got  of  Jats  of  Rohtak  generally,  nor  do  we 
consider  it  proved  that  the  chundavand  custom  of  succession 
prevails  in  the  family  to  which  the  parties  belong.  For  this 
and  other  reasons  given  above  we  hold  that  the  plaintiffs' 
claim  must  fail,  and  we  dismiss  the  appeal.  As  the  case  was 
one  of  somewhat  doubtful  custom,  we  direct  that  each  party- 
shall  pay  its  own  costs  throughout. 

Appeal  dismissed. 


No-  13. 

Before  Mr.  Justice  Clark,  Chief  Judge,  and  Mr.  Justice  Gordon 

Walker. 
MALTK  ALA  BAKHSH ,— (Defendant^-APPELLANT,      J 

Yexsm  \  Appellate  Side. 

GHITLAM  AND  OTHERS,-(Plaintipfs),-RESPONDKNTS.   ) 
Case  No.  1329  of  1896. 
Sale  of  reversionary  right — Right  sold  subsequently  falling  into  posses- 
sion—  Undue  influence— Vendee   vendor's   surety — Specific  Relief  Act,    1877, 
Sections  18,  22. 

Held,  that  uuder  Section  18  of  the  Specific  Relief  Act,  1877,  a  sale  of  a 
reversionary  right  of  succession,  though  at  the  time  of  sale  it  does  not  effect 
a  transfer  of  property,  gives  rise  to  a  right  which  the  Court  will  enforce 
when  the  inheritance  falls  into  possession. 

From  the  mere  fact  that  at  the  time  of  sale  the  vendee  was.the  vendor's 
surety  for  keeping  the  peace,  an  inference  cannot  fairly  be  drawn  that  the 
former  was  in  a  position  to  exercise  undue  influence  over  the  latter  in 
respect  of  the  sale. 

When  a  person  pays  cash  for  the  purchase  of  a  reversionary  right,  the 
Court  in  considering  whether  the  price  wa9  inadequate,  will  have  regard 
to  the  fact  that  the  right  will  not  come  into  possession  for  an  indefinite 
time,  and,  in  certain  cases,  may  never  come  into  possession,  and  will  not 
release  from  his  obligations  a  vendor  who  has  made  the  bargain  with  his 
eyes  open,  merely  because  the  bargain  has  proved  to  be  a  bad  one. 

Further  appeal  from  the  order  of  D.  0.  Johnstone,  Esquire,  Divisional 
Judge  Jhelum  Division,  dated  17th  August  1896. 

Ishwar  Das,  for  appellant. 

Lai  Chaud,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Clark,  C.  J.— This  appeal  and  No.  1342  of    1896   will   be    24>th  Deer.  1898. 
disposed  of  in  this  judgment. 
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It  is  argued  for  defendants  that  the  sale  being  the  sale  of  a 
reversionary  interest  was  invalid,  and  Punjab  Record,  No.  66  of 
1897  is  relied  upon.  This  case  is,  however,  different  from  that 
case,  the  inheritance  here  has  fallen  into  possession  and  a 
different  set  of  principles  come  into  application,  as  laid  down 
in  Section  18  of  the  Specific  Relief  Act.  Though  the  sales  to 
plaintiff  did  not  at  the  time  of  sale  effect  a  transfer  of  the 
property,  they  gave  rise  to  right  which  the  Courts  will  enforce 
now  that  the  inheritance  has  fallen  into  possession,  on  the  well 
known  rule  in  equity  which  treats  everything  as  done  which 
•     has  been  agreed  to  be  done. 

A  number  of  instances  are  given  under  Section  18  of 
Collet's  Specific  Relief  Act  in  support  of  this  view.  "It  is  an 
"undeniable  proposition  that  when  a  party  enters  into  a  oon- 
"  tract  without  the  power  of  performing  that  contract,  and 
"  subsequently  acquires  the  power  of  performing  that  contract 
"  he  is  bound  to  do  so,"  and  again,  "if  a  man  sell  an  estate  to 
"  which  he  has  no  title,  and  after  the  conveyance  acquire  the 
"  title,  he  will  be  compelled  to  convey  it  to  the  purchaser." 

We,  therefore,  hold  that  plaintiffs  are  entitled  to  claim  from 
the  defendants  possession  of  the  land  sold  by  them  to  plaintiffs' 
father. 

It  is  then  urged  for  defendants  with  reference  to  Section  22 
of  the  Specific  Relief  Act,  that  the  Court  should  exercise  its 
discretion  and  not  grant  a  decree  in  this  case.  The  special 
circumstances  relied  upon  are,  that  the  price  paid  for  the  land 
was  very  inadequate,  and  secondly  that  plaintiffs'  father,  Shah 
Alam,  was  able  to  exercise  undue  influence  over  the  vendors,  as 
he  was  their  security  under  Section  107,  Criminal  Procedure 
Code. 

The  question  of  inadequacy  of  price  has  been  discussed  by 
the  Divisional  Judge,  and  when  we  consider  that  Shah  Alam 
was  putting  down  ready  money  for  a  reversionary  right,  which 
would  not  come  into  possession  for  an  indefinite  time,  and  that 
there  was  a  risk  of  the  suit  failing  altogether,  in  which  case 
Shah  Alam  would  have  borne  the  loss,  we  do  not  think  that  the 
consideration  was  palpably  inadequate.  In  any  case,  we  think, 
the  vendors  made  the  bargain  with  their  eyes  open,  and  there 
is  no  reason  to  let  them  cry  off  when  the  suit  has  been  won, 
because  the  bargain  was  not  a  good  one. 

As  regards  undue  influence  when  the  deed  of  27th  August 
1887  was  executed,  we  are  not  satisfied  that  defend  ants- vendors 
were  actually  under  security  at  that  time.    We  are  inclined  to 
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think  that  their  security  was  over  on  the  J  6th  April  1897,  and 
in  any  case  we  do  not  think  that  it  wonld  be  a  fair  inference 
that  because  Shah  Alam  was  their  security,  he  was  in  a  position 
to  exercise  undue  influence  over  them.  We,  therefore,  hold  that 
no  good  reason  has  been  shown  why  the  Court  should  not  give 
plaintiffs  relief  under  the  Specific  Relief  Act. 

The  next  point  argued  was  that  the  deed  of  4th  December 
1885  required  registration.  The  consideration  stated  in  the 
deed  is  Rs.  97,  and  we  do  not  think  the  deed  required  registra- 
tion.    Punjab  Record,  No.  51  of  1898  supports  this  view. 

It  was  then  argued  that  as  a  matter  of  fact  the  vendors 
sold  only  one-third  and  not  two-thirds  of  their  interest.  After 
referring  to  the  deeds  themselves,  and  two  documents  in 
defendant  Sher's  own  handwriting,  dated  24th  June  1887  and 
25th  Baisakh  1946  (1889),  we  have  no  donbt  that  the  vendors 
have  sold  two-thirds  of  their  interest. 

It  is  then  argued  that  the  deed  of  sale  of  10th  October  1893 
by  defendants  1,  2,  to  defendant  3  was   bond  fide  and  for  con-] 
sideration.     Both  Courts  have  found  that  it  was  not,  and  nothing 
has  been  advanced  here  to  shake  the  findings,  and  we  accept 
them. 

It  is  then  argued  that  defendant  3  is  entitled  to  have  the 
20  bighas  referred  to  in  the  deed  of  sale  of  24th  November 
1891  deducted  from  Bakht  Bibi's  shamilat,  because  defendants 
1  and  2  bound  themselves  to  give  it  from  Bakht  Bibi's  shamilat 
if  they  had  not  sufficient  shamilat  of  their  own.  It  is  argued 
that  they  have  not  sufficient  shamilat  of  their  own  to  make  up 
the  20  bighas.  We  notice  that  this  objection  is  nowhere  put 
forward  in  the  grounds  of  appeal,  and  as  defendants  themselves 
said  that  they  had  100  bighas,  and  the  patwari  said  that  they 
had  60  bighas,  we  do  not  think  that  it  is  at  all  made  out  that 
they  could  not  provide  the  20  bighas  out  of  their  own  shamilat. 

The  Divisional  Judge  is  right  on  this  point. 

All  points  are,  therefore,  decided  against  appellants,  and 
the  appeals  are  dismissed  with  costs. 

Appeals  dismissed. 


92  civil  judgments-no.  u.  .  [  rkco*» 

No.  14. 

Before  Mr.  Justice  Clark,  Chief  Judge,  and  Mr.  Justice  Reid. 
r  SOBHA  SINGH,— (Plaintiff),— APPELLANT, 

Appellate  Side.  *  Versus 

(  THOBA  SINGH,— (Defendant),-RESPONDENT, 

Case  No.  1072  of  1896. 
Custom — Alienation     by   sonless   proprietor — *'  Necessity  "— "  Antecedent 
just  debt  " — Hindu  and  Customary  laic. 

The  principle  applied  to  antecedent  debts  as  constituting  necessity 
for  a  sale  under  Hindu  law,  viz.,  that  the  purchaser  when  he  is  himself 
the  antecedent  creditor  must  prove  more  than  would  be  required  from  one 
whose  purchase  money  was  to  be  devoted  to  debts  due  to  others,  is  applicable 
to  suits  by  collaterals  under  Punjab  Customary  Law  to  contest  alienations 
by  childless  proprietors.  A  debt,  therefore,  which  is  not  for  necessity  aud 
cannot  bind  the  estate  in  the  hands  of  the  reversioners  does  not  become 
one  for  necessity  and  binding  because  a  fresh  document  is  substituted  for 
the  original  document  in  respect  of  it. 

Further  appeal  from   the  decree  of  Sardar   Gurdial  Singh,    Man, 
Divisional  Judge,  Ferozepore  Division,  dated  10th  June  1896. 

Lai  Chand,  for  appellant. 
Harkishen  Lai,  for  respondent. 

The  facts  of  the  case  sufficiently  appear  from  the  judgment 
of  the  Court  delivered  by 
28th  April  1899.  RE1I)5  J.— This   appeal   and  No.  9-14  of  1896  are   from  one 

decree  and  can  be  disposed  of  together. 

The  plaintiff  sued  for  a  declaration  thai  a  sale  of  certain 
land  by  his  brother,  a  childless  proprietor,  on  the  17th 
August  1891,  was  not  binding  on  his  reversionary  interest  in 
the  land.  The  sale  consideration  was  recited  in  the  deed  as 
Rs.  1,800  due  to  one  set  of  vendees,  A,  and  Rs.  500  due  to 
the  other,  B. 

The  Rs.  1,800  consisted  of  Rs.  1,665  due  on  a  mortgage 
to  A.,  Rs.  100  on  account  of  bullocks  purchased  twenty  days 
before  sale,  and  Rs.  35  borrowed  for  personal  expenses. 

The  mortgage  in  favour  of  A.  was  dated  June  22ud,  1892, 
and  was  for  Rs.  920  with  interest  at  25  per  cent.,  and  interest  at 
30  per  cent,  on  unpaid  interest.  The  principal  sum  comprised 
principal  and  interest  on  two  mortgages  for  Rs.  400  and  Rs. 
82  in  favour  of  A.,  and  Rs.  90  in  payment  of  a  mortgage  in 
favour  of  Nidhan  Singh.  The  mortgage  for  Rs.  400  was 
dated  June  27th,  1S90,  and  comprised  Rs.  290  for  revenue  and 
Rs.  J 02  for  cash  advanced,  and  carried  interest  at  1)0  per  cent, 
with  iuteitut  al  the  banie  rate  on  unpaid  in  ten 
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The  mortgage  for  Rs.  82  was  dated  Jane  12th,  J  891,  and 
comprised  Rs.  18  for  revenue,  Rs.  17  for  interest  on  the 
prior  mortgage,  and  Rs.  47  for  cash  advanced. 

The  Rs.  500  consisted  of  Rs.  450  on  account  of  a  bond 
in  favour  of  B.,  and  Rs.  50  due  to  B.  on  accounts. 

The  bond  comprised  Rs.  348  due  to  B.  on  a  bond,  dated 
Jauuary  30th,  189J,  cash  and  money  due  on  accounts,  and 
was  dated  July  7th,  1893.  The  bond  of  January  30tb,  1891, 
comprised  Rs.  187  due  on  accounts  and  Rs.  24  cash. 

The  Courts  below  held  that  the  mortgage  and  bond  con- 
stituted necessity,  in  that  they  represented  antecedent  debts, 
and  the  lower  Appellate  Court  dismissed  the  suit  except  as 
to  Rs.  100  for  bullocks  from  A.  and  Rs.  50  due  on  accounts 
toB. 

The  vendor  was  in  possession,  before  lie  alienated  his  land, 
of  about  50  ghumaos,  presumably  sufficient  for   his  maintenance. 

The  pleader  for  the  respondent-purchasers  contends  that 
the  mortgage  and  bond  constituted  antecedent  debts,  the  pay- 
ment of  which  was  obligatory  and  constituted  necessity,  and 
that  we  cannot  go  behind  the  mortgage  and  bond.  He  relies  on 
Nos.  24  and  70,  Punjab  Record,   1894. 

In  No.  24,  Punjab  Becord,  1894,  it  was  held  that  the  prior 
mortage  was  proved  from  the  litigation  connected  with  it  to  be  a 
bond  fide  debt  and  for  necessity. 

In  No.  70,  Punjab  Record,  1894,  the  previous  debts  were 
found  to  have  been  for  Government  revenue  and  other  necessary 
purposes. 

On  examining  the  details  of  the  mortgage-deeds,  we  find 
that  the  deed  of  1890  comprised  Rs.  298  for  revenue,  that  the 
deed  of  1891  comprised  Rs.  18  for  revenue,  and  that  the  deed 
of  1892  contained  Rs.  90  paid  to  Nidhan  Singh,  a  prior  mort- 
gagee. 

The  bonds  of  1891  and  1893  comprised  Rs.  46  for  revenue 
aud  seed. 

Assuming,  as  under  the  circumstances  we  feel  bound  to, 
debts  incurred  for  payment  of  revenue  and  purchase  of  seed  to 
be  necessary,  we  are  not  satisfied  that  the  income  of  the 
property  in  the  debtor's  hands  was  not  ample  for  payment  of 
interest,  or  that,  in  any  event,  it  was  necessary  to  borrow  at 
such  a  high  rate  of  interest. 
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The  principle  applied  to  antecedent  debts  as  constituting 
necessity  under  Hindu  law,  viz.,  that  a  purchaser,  who  is  him- 
self the  antecedent  creditor,  must  prove  more  than  would  be 
required  from  one  whose  purchase  money  was  to  be  devoted  to 
debts  due  to  others,  appears  to  us  to  be  applicable  to  suits  by 
collaterals,  under  Punjab  Customary  Law,  to  contest  aliena- 
tions by  childless  proprietors,  and  this  principle  has  been  recog- 
nized in  No.  90,  Punjab  Record,  1892.  At  page  313,  Stogdon,  J., 
"  said :  "  If  a  money-lender  advances  money  without  any  security 
"and  for  a  non-necessary  purpose,  a  subsequent  alienation  of 
"  land  to  him  by  his  debtor,  either  in  payment  or  as  security 
"for  payment  of  his  claim,  would  probably  be  held  to  be 
"  invalid.  "  While  at  page  315,  Bullock,  J.,  said  :  "  The  result 
of  the  Full  Bench  ruling,  No.  107,  Punjab  Record,  1887,  seems 
"  to  me  therefore  to  be  that  the  last  creditor  lending  upon 
"  the  security  of  ancestral  land  must  satisfy  himself  of  the 
"  necessity  for  the  previous  debts  for  the  payment  of  which 
"the  proprietor  borrows;  if  the  original  debt  was.  one  for 
"  which  the  property  could  not  be  charged,  the  insufficiency 
"  runs  down  the  whole  line,  and  affects  every  contract  in 
"  which  the  original  debt  is  incorporated,  or  upon  the  consid- 
"  eration  of  which  the  later  debt  was  contracted  for  which 
"  the  subsequent  charge  was  created.  "  It  would  obviously 
be  a  reductio  ad  absurdum  to  hold  that  a  debt  which  is  not  for 
necessity  and  cannot  bind  the  estate  in  the  hands  of  the  rever- 
sioner, becomes  necessary  and  binding  because  a  fresh  document 
is  substituted  for  the  original  document  in  respect  of  it.  This 
is  recognized  in  Chapter  III,  paragraph  12  (pages  92-3)  of 
"  Tribal  Law  in  the  Punjab. " 

We  hold  that  the  sale-deed  in  suit  constitutes  a  charge  on 
the  property,  as  against  the  reversioner,  only  in  respect  of 
such  items  as  constitute  necessity,  with  reasonable  interest, 
which,  under  the  circumstances,  we  assess  at  12  per  cent. 

These  items  are  Rs.  298,  Rs.  18  and  Rs.  90  out  of  the 
Rs.  3,800,  with  Rs.  178  interest,  making  a  total  of  Rs.  584, 
and  Rs.  46  out  of  the  Rs.  500  with  Rs.  19-8-0  interest, 
making  a  total  of  Rs.  65-8-0,  the  sum  total  being  Rs.  649-8-0, 
on  payment  of  which  the  appellant  is  entitled  to  possession  on 
the  death  of  the  respondent- vendor  Thoba  Singh, 

To  this  extent  we  decree  the  appeal,  and  modify  the  decree 
of  the  lower  Appellate  Court. 

The  parties  will  pay  their  own  coats  of  all  Courtb. 


Appellate  Side. 
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No.  15. 

Before  Mr.  Justic$  Chatterji  and  Mr.  Justice  Rohertson. 

SHEO  NARAIN  —  (Defendant),-APPELLANT, 

Versus 

SHEO  RAM  AND  ANOTHER— (Plaintiffs), 

RESPONDENTS. 

Case  No.  1306  of  1896. 

Arbitration,  reference  of  case  to — Award  of  arbitrators — Acceptance  of  award 
on  date  of  delivery  by  both  parties — Subsequent  objections  to  award  by  both 
parties — Court  setting  aside  award  and  adjudicating  on  case — Estoppel. 

To  a  suit  by  plaintiffs,  who  were  the  collaterals  of  one  R.  K.,  deceased, 
for  possession  of  four  houses  and  one  shop  belonging  to  the  latter,  the  defend- 
ant pleaded  that  he  was  the  adopted  son  of  E.  K.,  and  as  such  excluded  the 
plaintiffs.  On  the  day  fixed  for  hearing  evidence  both  parties  agreed  to 
refer  the  case  td  the  decision  of  apbitrators  who  were  present  in  Court,  and 
preferred  a  request  that  the  arbitrators  might  be  asked  to  file  their  awar  d 
that  day.  A  referring  order  was  accordingly  drawn  up  to  this  effect,  it 
being  further  recited  that  the  arbitrators  had  already  made  inquiries.  The 
arbitrators  filed  their  award  the  same  day,  finding  all  issues  in  favour  of 
defendant,  but  nevertheless  giving  one  of  the  houses  and  Es.  175  to  plaintiffs. 
The  parties  were  examined  by  the  Court,  and  expressed  their  acceptance 
of  the  award,  but  the  Court,  instead  of  passing  a  decree  in  terms  of  the 
award,  adjourned  the  hearing  for  objections  to  be  filed.  On  the  2nd  June 
the  defendant  objected  to  the  effect  that,  as  all  the  issues  had  been  found 
in  his  favour,  the  award  of  the  house  and  cash  to  plaintiffs  was  proof  of 
the  arbitrators'  partiality  towards  plaintiffs.  He  therefore  prayed  that 
the  award  might  be  set  aside  or  amended.  On  the  4th  June  plaintiffs  also 
filed  objections  to  the  award,  and  charged  the  arbitrators  with  misconduct 
in  that  they  had  decided  the  case  without  inquiry.  On  the  10th  June  both 
parties  were  examined  and  stated  that  they  wished  the  award  to  be 
set  aside,  whereupon  the  Court,  after  questioning  the  arbitrators,  set  aside 
the  award  on  the  ground,  inter  alia,  that  both  parties  were  agreed  that  the 
arbitrators  had  decided  the  case  without  inquiry  and  wished  the  award  to 
be  cancelled.  The  Court  then  proceeded  to  inquire  into  the  case,  and  on  the 
merits  held  that  plaintiffs'  claim  should  be  decreed  as  defendant's  adoption 
had  not  been  proved.  On  appeal  the  Divisional  agreed  with  the  first  Court 
on  the  facts,  and  held  further  that  defendant  was  not  competent,  after  his 
objections  to  the  award  and  in  the  face  of  his  prayer  to  have  it  set  aside, 
to  ask  the  Court  of  Appeal  to  pass  a  decree  in  terms  of  the  award.  De- 
fendant appealed  to  the  Chief  Court,  and  contended,  inter  alia,  (1)  that 
when  on  the  date  of  award  both  parties  accepted  it,  the  case  should  not 
have  been  adjourned  in  order  to  enable  objections  to  be  filed,  but  a 
decree  should  forthwith  have  been  passed  in  accordance  with  it,  and  (2)  that 
the  Court  erred  in  setting  aside  the  award  on  the  ground  of  the  arbitrators' 
misconduct  in  deciding  it  without  inquiry,  the  parties  having  expressly 
'  asked  for  the  award  to  be  filed  the  same  day. 

Held,  that  the  Court  had  committed  an  irregularity  in  adjourning  the 
case  for  objections  when  both  parties  expressed  their  acceptance  of  the 
award. 
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Held,  further,  on  the  facts  of  the  case  that  the  arbitrators  had  not  been 
guilty  of  the  misconduct  atributed  to  them. 

But  held,  that  the  Court  both  in  adjourning  the  case  and  in  finding  mis- 
conduct on  the  part  of  the  arbitrators  had  acted  within  its  jurisdiction 
though  erroneously,  and  that  the  error  which  it  had  committed  amounted 
merely  to  an  irregularity  of  procedure  from  which  no  substantial  injustice  on 
the  merits  had  been  proved  to  result. 

Held,  also,  that  though  the  proceedings  had  been  irregular,  the  de- 
fendant was  estopped  by  his  conduct  from  taking  exception  to  them  after 
their  conclusion  merely  on  the  ground  of  an  irregularity  which  had  been 
committed  at  his  instance. 

Further  appeal  from  the  decree  of  8.    Clifford,  Esquire,    Divisional 
Judge,  Delhi  Division,  dated  \Wi  August  1896. 

Madan  Gopal,  for  appellant. 
Gouldsbury,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

29th  April  1899.  Chatterji,  J.— Plaintiff?,   collaterals   of   one   Ram  Karan, 

deceased,  a  mahajan  of  Beri  in  the  District  of  Rohtak,  sue  for 
recovery  of  possession  of  four  houses  and  one  shop  belonging  to 
him  from  the  defendant,  his  daughter's  son.  Defendant  claims 
that  he  was  adopted  by  Ram  Karan,  and  as  such  exclndes  the 
plaintiffs.  We  understand  from  the  parties  that  defendant's 
mother  is  alive,  but  no  contention  was  set  up  in  the  two  lower 
Courts  that  she,  or  the  defendant  as  her  son,  had  a  prior  right  of 
succession  to  the  plaintiffs.  It  is  also  not  stated  in  the  pleadings 
whether  the  parties  are  governed  by  Hindu  law  or  custom,  but 
from  the  form  of  the  issues  and  the  substance  of  the  evidence  it 
would  seem  they  understood  that  the  case  was  to  be  decided  on 
custom. 

On  26th  MajT  1896,  the  day  fixed  for  hearing  evidence,  the 
parties  agreed  to  refer  the  cnse  to  the  decision  of  arbitrators, 
who  were  present  in  Court,  and  requested  that  they  might  be- 
asked  to  file  their  award  that  very  day.  A  referring  order  was 
drawn  up  to  this  effect,  it  being  further  recited  that  the  arbit- 
rators had  made  inquiries  already.  The  arbitrators  filed  their 
award  the  same  day  by  which  they  found  all  the  issues  in  favour 
of  the  defendant,  but  nevertheless  gave  one  of  the  houses  in  suit 
and  Rs.  175  to  the  plaintiff.  The  parties  were  then  examined 
and  expressed  their  acceptance  of  the  award.  The  Court,  how- 
ever, instead  of  passing  a  decree  in  terms  of  the  award  adjourn- 
ed the  hearing  for  objections  to  be  filed.  Defendant  objected 
on  2nd  June  to  the  effect  that,  as  all  the  issues  had  been  found 
in  his  favour,  the  award  of  a  house  and  cash  was  picof  of  the 
arbitrators'    partiality  for   the    plaintiffs.      Be  asked  that  the 
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award  might  be  set  aside  or  amended.  Plaintiffs  objected  on 
4th  June,  i.e.,  beyond  limitation,  charging  the  arbitrators  with 
misconduct  in  that  they  had  decided  the  case  without  inquiry, 
which  evidenced  their  partiality  for  the  defendant.  On  10th 
June  the  parties  were  examined,  and  both  stated  that  the 
arbitrators  had  made  no  inquiry,  and  asked  that  the  award  might 
be  set  aside.  The  Court  after  questioning  the  arbitrators  set 
aside  the  award,  recording  among  its  reasons  that  the  parties 
were  agreed  that  the  arbitrators  had  decided  without  inquiry 
and  wished  the  award  to  be  cancelled. 

The  Court  then  inquired  into  the  case  and  after  taking 
evidence  on  both  sides  found  against  the  defendant  on  the  main 
issne  as  to  adoption,  and  decreed  the  claim.  The  defendant 
appealed  to  the  Divisional  Judge  on  the  grounds,  (1)  that  the 
adoption  was  proved  and  (2),  that  the  award  as  to  the  factum  of 
the  adoption  was  good.  A  third  ground  was  afterwards  added 
to  the  effect  that  the  lower  Court  should  have  passed  a  decree 
in  accordance  with  the  award. 

The  Divisional    Judge   held   that   the   defendant    was   not  1 

competent,  after  his  objections  to  the  award  and  in  the  face  of 
his  prayer  to  have  it  set  aside,  the  parties  having  been  in  accord 
in  these  matters,  to  ask  the  Court  of  Appeal  to  pass  a  decree  in 
terms  of  the  award.  He  agreed  with  the  Court  below  on  the 
facts  and  affirmed  its  decree. 

The  defendant's  appeal  to  this  Court  is  on  grounds  (first) 
that  the  case  should  be  decided  in  accordance  with  the  award 
and  (secondly)  that  the  adoption  is  proved  in  fact. 

We  may  at  once  dispose  of  the  latter  point.  After  hearing 
counsel  at  length  and  going  through  the  evidence  we  see  no 
reason  whatever  to  differ  from  the  concurrent  finding  of  the  two 
lower  Courts  as  to  the  factum  of  adoption.  The  witnesses  are 
generally  partial  to  the  defendant  or  men  of  no  position, 
and  their  statements  do  not  carry  conviction  of  their  truthful- 
ness to  our  minds,  and  the  Judges  below  disbelieved  them.  The 
will  of  Mussammat  Sukhi,  Ram  Karan's  widow,  also  indicates 
that  there  was  no  adoption,  or  she  would  not  have  said  in  it  that 
the  defendant  would  succeed  to  the  property  after  her  death. 
The  explanation  suggested  by  counsel  cannot  be  accepted  under 
the  circumstances  of  this  case.  There  is  little  doubt  that  Ram 
Karan's  daughter  was  living  in  Ram  Karan's  house  while  he 
was  away,  and  that  defendant  has  lived  in  it  with  his  maternal 
grandmother  since  his  death,  but  the  adoption  is  not  proved. 
Possibly  Ram  Karan  may  have  wished  to  adopt,  but  hia  inten- 
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tion  was  never  carried  out.  Had  it  beeD,  we  should  have  had 
very  clear  evidence  of  the  fact,  and  probably  a  deed  would  have 
been  written.  We  accordingly  hold  with  reference  to  the  second 
ground  of  appeal  that  the  adoption  is  not  proved. 

In  connection  with  this  part  of  the  case  we  might  here 
mention  that  counsel  in  his  reply  to  the  respondent  attempted 
to  set  up  the  rights  of  the  defendant's  mother  and  defendant  as 
daughter  and  daughter's  son,  respectively,  of  Ram  Karan  in 
opposition  to  the  plaintiffs,  who  are  separated  collaterals.  He 
also  contended  that  in  the  absence  of  a  specific  allegation  that 
the  parties  were  bound  by  custom  the  case  ought  to  be  decided 
according  to  Hindu  law,  under  which  plaintiffs  have  no  right  to 
succeed.  This  contention  was  overrnled  by  us  on  the  gronnd 
that  it  had  never  been  urged  before,  and  was  not  raised  in 
grounds  of  appeal,  and  could  not  be  put  forward  in  reply  to  the 
respondents'  argument,  and  that  it  could  not  be  decided  on  the 
existing  record  and  without  drawing  a  fresh  issue  and  making  a 
further  inquiry.  The  defendant's  mother,  if  so  advised,  is  of 
course  at  liberty  to  advance  her  claim,  if  she  has  any,  to  her 
father's  property. 

Coming  now  to  the  main  question  in  this  appeal,  viz : 
whether  the  case  should  not  be  decided  in  terms  of  the  award, 
the  appellant's  contentions  are — (1)  that,  when  on  the  date  of 
delivery  of  the  award  the  parties  accepted  it  the  case  should 
not  have  been  put  off  in  order  that  objections  might  be  filed, 
but  a  decree  should  have  been  passed  in  accordance  with  it,  and 
(2)  that,  the  Court  erred  in  setting  aside  the  award  on  the 
ground  of  misconduct  of  the  arbitrators  in  deciding  without  any 
inquiry,  the  parties  having  asked  for  an  award  to  be  filed  the 
very  day  the  case  was  being  referred  to  them  because  tliey  had 
already  made  inquiries  and  not  having,  subsequently  to  the 
reference,  asked  them  to  make  any  inquiry  or  tendered  any 
evidence. 

These  arguments  are  perfectly  correct.  The  Court  committed 
an  error  in  putting  off  the  case  for  objections  when  the  parties 
expressed  their  acceptance  of  the  award,  and  invited  contention 
by  its  action.  The  arbitrators  also  do  not  appear  to  be  guilty 
of  the  misconduct  attributed  to  them. 

Nevertheless,  in  our  opinion  the  defendant's  appeal  on  this 
ground  ought  not  to  be  heard.  The  procedure,  of  the  Court  in 
not  forthwith  disposing  of  the  suit  in  accordance  with  t)iea>v:ird 
was  wrong,  but. at  most  .it  amounted  to  an  irregularity,!  b,ujt:,,npt. 
to  a  fatal  error.     The  finding  as  to.  misconduct  was  ajsp  *r- 
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roneous,  but  it  was  in  accordance  -with  defendant's  own  conten- 
tion and  indeed  of  both  parties,  and  the  Court's  mistake  under 
the  circumstances  was  not  a  grave  one.  It  is  probable  that  but 
for  the  fact  that  both  parties  were  agreed  in  complaining  of  want 
of  inquiry  the  Court  would  not  have  come  to  this  decision. 
Defendant  was  most  instrumental  in  bringing  about  this  result, 
and  it  does  not  lie  in  his  mouth  to  say  that  his  prayer  was  im- 
proper and  should  not  have  been  heard.  It  was  he  who  objected 
first,  and  if  he  had  not  done  so  the  award  was  bound  to  have  been 
maintained  as  plaintiffs'  objection  was  beyond  limitation  and 
could  not  have  been  entertained.  When  he  obtained  his  wish  and 
got  the  award  set  aside  he  accepted  the  Court's  verdict,  and  went 
to  trial  on  the  merits  before  it.  If  the  finding  had  been  in  his 
favour  nothing  more  would  have  been  heard  of  the  Court's  error 
of  procedure,  and  any  such  contention  on  the  plaintiffs'  part 
would  have  been  strenuously  resisted.  It  was  only  after  the 
result  had  gone  against  him  and  his  appeal  on  the  merits  was 
believed  to  be  unlikely  to  succeed  that  the  third  ground  in  the 
Divisional  Court  was  taken,  not  in  supersession  of  the  earlier 
grounds,  but  simply  as  an  additional  string  to  his  bow  to  be 
made  use  of  in  the  last  resort. 

Both  in  postponing  the  hearing  and  in  finding  misconduct, 
the  Court  acted  within  its  jurisdiction,  though  erroneously.  The 
last  is  a  mere  matter  of  opinion  which  had  to  be  formed  and  given 
when  the  defendant  moved  the  Court  for  the  purpose.  The 
error  consisted  in  accepting  the  defendant's  contention,  the 
plaintiffs  also  admitting  its  correctness  by  filing  an  exactly 
similar  objection.  Similarly  when  the  parties  agreed  to  the 
award  no  doubt  a  decree  might  have  been  given  in  terms  of  the 
same,  but  having  irregularly  waited  for  objections  the  Court  had 
to  dispose  of  them  when  they  were  filed.  The  Court  was  not 
precluded  by  defendant's  acceptance  of  the  award  in  the  first 
instance  from  taking  cognizance  of  his  subsequent  objections 
to  the  same,  nor  was  defendant  precluded  by  his  first  statement, 
the  matter  being  still  undecided.  The  error  thus  is  purely  one 
of  procedure  law,  and  no  substantial  injustice  on  the  merits  has 
resulted  therefrom,  but,  on  the  contrary,  the  investigation  by  the 
Court  has  shown  that  the  finding  of  the  arbitrators,  as  to  adop- 
tion, without  any  inquiry  is  contrary  to  the  real  fact.  This 
being  the  case,  and  in  view  of  the  defendant's  acquiescence  in  it, 
the  error  is  not  one  which  a  Court  of  Appeal  is  bound  or  ought 
to  set  right  at  the  risk  of  perpetrating  injustice  thereby. 

The  parties  in  this  case  did  not  come  to  a  mutual  agreement 
in  respect  of  the  award,  but  they  were  both  at  one  in  Court   in 
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challenging  it,  and  asking  ifc  to  be  set  aside,  and  they  put  forward 
identical  objections.  They  were  thus  practically  in  agreement 
in  all  matters  pertaining  to  the  award,  and  the  Court  thought 
so,  and  states  in  its  order  that  they  both  wanted  it  to  be  set 
aside.  They  both  accepted  the  order  cancelling  the  award,  and 
asked  the  Court's  adjudication  on  the  facts.  Under  the  circum- 
stances the  principle  of  the  decision  of  their  Lordships  of  the 
Privy  Council  in  Pisani  v.  The  Attorney  General  of  Gibraltar  (L. 
E,  V.  Pi  C,  516)  is  applicable  to  both  parties.  The  proceedings 
may  have  been  irregular,  but  the  parties  are  precluded  by  their 
own  conduct  from  excepting  to  them  after  their  conclusion 
merely  on  the  ground  of  their  irregularity.  Similarly  it  has  been 
held  that  though  Section  396,  Civil  Procedure  Code,  con- 
templates that  the  commission  appointed  under  it  should  make 
a  partition  by  metes  and  bounds  before  the  final  decree  is 
passed,  parties  who  acquiesce  in  a  decree  without  such  parti- 
tion having  been  made  are  estopped  from  objecting  to  its  taking 
place  in  execution  of  decree  on  the  ground  of  its  being  contrary 
to  procedure.  See  No.  124,  Punjab  Record,  1893,  at  page  485. 
A  fortiori  this  estoppel  applies  to  the  defendant  who  first  moved 
the  Court  to  set  aside  the  award.         • 

We  think  it  would  be  contrary  to  equity,  justice  aud  good 
conscience  to  permit  defendant  to  undo  his  own  deliberate  act 
in  this  fashion.  He  has  got  the  Court  to  decide  his  objection  in 
his  favour  and  to  record  evidence  on  both  sides  and  to  adjudicate 
on  the  same.  He  has  compelled  the  plaintiffs  to  undergo  ex- 
pense and  trouble  in  prosecuting  their  case  on  the  merits.  In 
the  face  of  this  he  cannot  now  be  allowed  to  demand  that  the 
Court  should  adopt  the  rigid  and  summary  procedure  prescrib- 
ed in  Chapter  XXXII,  Civil  Procedure  Code,  and  shut  out  a 
decision  on  facts  by  the  award  after  it  has  been  shown  to  be 
wrong  by  inquiry  made  a  I  his  own  instance. 

The  appeal  is  dismissed  with  oostb. 

Appeal  dismissed. 


April  1899.  ]  CIVIL  JUDGMENTS-No.  16.  101 


■ 


No-  16. 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Anderson. 
GURMUKH  SINGH,— (Plaintiff),— APPELLANT, 

Versus  ^  Appellate  Side. 

SECRETARY  OF  STATE  FOR  INDIA  IN  COUNCIL    AND, 
ANOTHER,— (Defendants),— RESPONDENTS. 

Case  No.  o46  of  1896. 

India  Forest  Act,  1878,  Sections  2,  67—  Contract  made  by  Military  Officer 
invested  with  certain pouer?  as  Forest  Officer— Unauthorized  contract— Prin- 
cipal and  agent— Contract  Act,  1872,  Section  237- Continuing  breach  vf  con- 
tract—Limitation Act,  1877,  Section  23  and  2nd  Schedule,  Article  115. 

A  certain  forest  reserve  containing  valuable  forest  produce  was  made 
over  temporarily  by  Government  to  a  cavalry  regiment  for  the  purpose  of 
supplying  the  regiment  with  grass,  and  the  officer  commanding  the  regi- 
ment was,  by  two  notifications  issued  by  Government,  appointed  to  be  a 
forest  officer  for  the  purpose  of  holding  charge  of  the  area  in  question  and 
was  given  powers  under  Section  67  of  the  Forest  Act  in  respect  of  such  area. 
Thereupon  the  officer  commanding,  under  the  impression  that  he  had  been 
given  unlimited  powers  of  dealing  with  all  the  produce  of  the  reserve, 
entered  into  a  contract  with  plaintiff  whereby  the  latter,  in  return  for  a 
consideration  which  the  Court  held  to  be  quite  inadequate,  was  given  the 
power  of  cutting  down,  removing  and  disposing  of  for  his  own  benefit  prac- 
tically the  whole  of  the  forest  produce.  The  term  of  the  contract  was  for 
the  year  ending  31st  December  1890,  but  the  operations  of  the  plaintiff 
under  the  contract  was  brought  to  an  end  by  an  order  of  the  General 
Officer  Commanding,  dated  the  23rd  April  1890,  which  was  communicated 
to  plaintiff  on  the  24th  or  25th  idem.  On  the  2nd  January  1894  (the  1st 
January  being  a  dies  non)  plaintiff  sued  the  Secretary  of  State  for  India  in 
Council  for  damages  for  breach  of  contract.  For  the  defendant  it  was 
pleaded  that  the  suit  was  barred  by  limitation  ;  that  the  contract  was  ultra 
vires  the  authority  of  the  officer  commanding  the  regiment ;  that  it  had 
never  been  ratified  by  defendant,  and  that  the  latter  was  in  no  way  bound 
by  it.  For  plaintiff  it  was  contended  that  the  suit  was  within  time,  and 
that  the  officer  commanding  had  authority  to  make  the  contract  either 
under  the  general  notification  of  the  Local  Government  (No.  400  F.,  dated 
6th  November  1878)  or  under  the  special  notification  referring  to  this  par- 
ticular reserve  and  constituting  the  officer  commanding  a  forest  officer 
in  respect  thereof.  It  was  also  urged  that  even  if  the  contract  was  un- 
authorized, the  Secretary  of  State  was  bound  by  the  obligation  with 
reference  to  Section  237  of  the  Contract  Act,  and  was  estopped  from 
denying  the  authority  of  the  officer  commanding,  whom  defendant  had 
held  out  as  having  authority. 

Eeld,  that,  assuming  there  was  a  valid  and  binding  contract  between 
the  parties  under  which  plaintiff  had  the  right  to  remove  the  forest  pro- 
duce to  the  end  of  1890,  it  was  not  within  the  power  of  defendant  arbitra- 
rily to  terminate  the  contract  before  the  period  agreed  upon  had  expired, 
and  comequently  the  relation  between  the  parties  would  continue  in  spite 
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of  defendant  preventing  plaintiff  from  carrying  out  his  part  of  it,  and  the 
breach  would  continue  so  long  as  defendant  prevented  plaintiff  up  to  the 
expiry  of  the  period  fixed. 

Held,  therefore,  that  thongh  a  cause  of  action  arose  in  favour  of 
plaintiff  when  his  operations  were  stopped  in  April  1890  and  he  could  have 
sued  at  once  on  that,  plaintiff  had  a  further  cause  of  action  in  respect  of 
loss  sustained  subsequently  to  that  and  up  to  the  end  of  the  period  of  the 
contract,  and  that  consequently  plaintiff's  suit,  which  was  instiuted  within 
three  years  of  the  3 1st  December  1890,  was  within  time. 

But  held,  that  defendant  was  in  no  way  bound  by  the  contract  in 
question.  Punjab  Government  Notification  No.  400  P.,  dated  Gth 
November  1878,  by  which  powers  to  contract  within  certain  pecuniary 
limits  are  conferred  on  different  grades  of  forest  officers  is  not  applicable 
to  the  case  of  an  officer  of  another  Department  who  has  been  appointed 
a  forest  officer  for  the  purpose  of  looking  after  some  petty  area,  and  the 
special  notifications  under  which  the  officer  commanding  was  appointed 
to  be  a  forest  officer  were  intended  merely  to  invest  that  officer  with 
certain  powers  under  Section  67  of  the  Forest  Act. 

Held,  therefore,  that  the  notifications  referred  to  did  not  in  any  way 
affect  the  decision  of  the  case,  which  must  turn  on  the  power  of  the  officer 
commanding  the  regiment  to  bind  the  defendant  in  virtue  of  the  former's 
position  as  such  commanding  officer  and  the  position  which  he  held, 
because  the  reserve  had  been  made  over  to  his  charge  for  the  purpose  of 
being  used  as  a  source  of  grass-supply  to  the  regiment. 

Held,  upon  a  consideration  of  the  special  circumstances  of  the  trans- 
action in  question  that  the  officer  commanding  the  regiment,  whatever 
his  powers  of  contracting  in  respect  of  the  area  might  be,  had  no  power  or 
authority  to  enter  into  this  particular  contract,  regard  being  had  to  its 
nature,  and  that  defendant  by  merely  making  the  area  over  to  that  officer's 
regiment  for  the  purpose  of  supplying  it  with  grass,  had  not  in  any  way 
held  out  the  officer  commanding  as  having  authority  to  enter  into  a  con- 
tract of  this  kind. 

Held,  further,  that  the  evidence,  oral  and  documentary,  did  not  sho\* 
that  there  had  been  any  subsequent  ratification  of  the  contract  by  the 
defendant. 

First  appeal  from  the  decree  of  W.  Chevis,  Esquire,  District  JuJye, 
Rawalpindi,  dated  oOth  March  1896. 

Beechey  and  Ishwar  Das,  for  appellant. 

Rabinson,  Government  Advocate,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

hth  Hats  1899.  Gordon  Walker,  J. — Tho  facts  of  this  case  arc   clearly  set 

out  in  the  judgment  of  the  lower  Court  aud  need  not  be 
repeated  here. 

The  case  against  defendant  1,  the  Secretary  of  State  for 
India,  may  first  be  dealt  with,  and  here  the  first  question  for 
consideration  is  that  of  limitation  as  regards  defendant  1 .     This 
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was  disposed  of  in  an  intermediate  judgment  of  the  lower 
Court,  dated  1st  September  1894.  The  term  of  the  contract  was 
for  the  year  ending  31st  December  1890,  and  the  snit  was  brought 
on  2nd  January  1894,  the  1st  January  being  a  dies  non.  The 
operations  of  the  plaintiff  under  the  contract  were  brought  to  an 
end  by  an  order  of  the  General  Commanding,  dated  23rd  April 
1890  (Exhibit  P.  IX.),  which  was  communicated  to  plain- 
tiff on  the  24th  or  25th  April  1890,  and  the  question  is,  which 
of  the  two  dates,  that  of  the  termination  of  the  period  of  the 
contract  as  originally  fixed,  or  the  date  last  mentioned  is  to  be 
taken  as  the  "  time  frrm  which  the  period  begins  to  run " 
(last  column  of  Schedule  II  of  the  Act).  The  decision  of  the 
question  turns  on  the  application  of  Article  115  of  the  Schedule 
and  Section  23  of  the  Limitation  Act.  In  Article  115  three 
starting  points  .are  given  (1)  "when  the  contract  is  broken 
"  (2)  or  (where  there*  are  successive  breaches)  when  the  breach 
"  in  respect  of  which  the  suit  is  instituted  occurs  ;  (S)  or  (where 
"  the  breach  is  continuing)  when  it  ceases."  As  to  (1),  the  con- 
tract was  broken  in  April  1890,  while  as  to  (2),  it  is  not  argued 
that  there  were  successive  breaches  as  distinguished  from  a 
continuing  breach.  The  question  remains  was  there  a  continu- 
ing breach  up  to  the  end  of  the  term  of  the  contract,  assuming, 
^that  is,  that  there  was  a  valid  and  binding  contract  between 
the  partiecs  ?  We  think  that  the  answer  should  be  in  the  affirm- 
ative. A  cause  of  action  arose  in  favour  of  the  plaintiff  when 
he  was  stopped  from  going  on  with  the  contract  in  April  1890, 
and  he  could  at  once  have  sued  on  that.  But  he  might  have 
a  further  cause  of  action  in  respect  of  loss  sustained  subsequent- 
ly to  that  and  up  to  the  end  of  the  period  of  the  contract. 
Further,  if  the  contract  was  a  valid  one,  it  was  not  in  the  power 
of  defendant  1  arbitrarily  to  terminate  it  before  the  period 
agreed  on  had  expired,  so  that  the  relation  between  the  parties 
under  the  contract  would  continue  in  spite  of  defendant  1  pre- 
venting plaintiff  from  carrying  out  his  part  of  it,  and  the 
breach  would  continue  so  long  as  defendant  1  so  prevented 
plaintiff,  up  to  the  expiry  of  the  period  fixed.  In  other  words, 
assuming  that  there  was  a  valid  contract  between  the  parties 
under  which  plaintiff  had  the  right  to  enter  the  reserve  and 
remove  the  forest  produce  up  to  the  end  of  1890,  there  was  a 
continuing  breach  so  long  as  defendant  1  prevented  plaintiff 
from  exercising  that  right. 

As  regards  the  merits  of  the  case  the  District  Judge  has 
found  (i)  that  Colonel  Prinsep  had  no  authority  as  agent  of 
defendant  1  to  enter  into  the  contract  with  plaintiff ;    (ii)   that 
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the  contract  was  never  ratified  in  any  way  by  defendant  1  and 
(iii)  that  defendant  1  is  not  bound  by,  nor 'liable  for,  the  action 
of  Colonel  Prinsep. 

In  the  first  paragraph  of  the  plaint  it  is  alleged  that  Colonel 
Prinsep,  "  exercising  the  powers  of  a  forest  officer  under  Act 
"  VII  of  1878  "  gave  plaintiff  the  contract.  A  good  deal  of  at- 
tention has  been  devoted  by  the  first  Court  in  its  judgment  and 
by  counsel  for  plaintiff  in  argument  before  us  to  the  question  of 
Colonel  Prinsep's  position  and  powers  under  the  Forest  Act  and 
under  the  notification  conferring  on  different  grades  of  forest 
officers  powers  to  contract  within  certain  pecuniary  limits. 
We  think  that  this  matter  is  really  not  material.  The  notifi- 
cation clearly  refers  to  officers  of  the  Forest  Department  only, 
and  Colonel  Prinsep  was  certainly  not  an  officer  of  the  Forest 
Department,  so  that  the  notification  can  have  no  bearing  on  the 
present  case. 

It  is  clear  that  paragraph  1  of  that  notification   refers  to 

officers  of  the  Forest  Department  holding  the 
Punjab   Govern-  . .  .    .  °  . 

ment  Notification,     executive  appointment,  permanent  or  officiat- 

No.  400  F,  dated  jna  next  below  that  of  conservator,  and  no 
6th  November  1878.     <    "  .  ,,  ..  _    .  \     ,  ,     . 

other  meaning  could  possibly  be  attached  to  it. 

It  seems  absurd  to  argue  that  any  officer  of  another  Depart- 
ment who  has  been  appointed  a  forest  officer  for  the  purpose 
of  temporarily  looking  after  some  petty  area  would  come  within 
the  scope  of  the  notification ;  and,  what  is  of  importance, 
plaintiff  must  have  known,  if  indeed  the  reference  to  the  notifi- 
cation is  anything  more  than  an  after- thought,  that  the  notifi- 
cation did  not  confer  on  Colonel  Prinsep  any  powers  of  con- 
tracting. 

Then  as  to  the  fnnctions  and  powers  with  which  Colonel 
Prinsep  was  invested  under  the  Forest  Act.  There  are  two 
Notifications,  Nos.  455  and  456,  dated  ilth  December  1889, 
which  must  be  taken  together.  In  the  first  of  these  "  the  officer 
"  for  the  time  being  commanding  the  native  cavalry  regiment 
"  at  Rawalpindi  "  is  appointed  to  be  a  forest  officer  for  the  pur- 
pose of  holding  charge  of  the  area  now  in  question,  and  iu  the 
second,  he  is  given  powers  under  Section  67  of  the  Act  in  respect 
of  such  area.  Plaintiff  alleges  that  Colonel  Prinsep's  intention 
declared' to  him  (plaintiff),  in  having  himself  gazetted  as  forest 
officer  and  to  the  powers,  was  to  enable  Colonel  Prinsep  to  give 
plaintiff  the  contract.  But  this  is  clearly  not  so,  having  regard 
to  the  correspondence  on  the  subject  (Colonel  Prinsep's  letter 
No.  708,  dated  2nd  September  1889  (Exhibit  D.  V.).  Here 
again  it  seems  clear  that  plaintiff's  statement  as  to  the  object 
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with  which  Colonel  Prinsep  applied  for  ibe  powers  was  an  after 
thought;  and  if  is  evident  that  the  only  reason  for  applying 
lor  the  powers  were  those  slated  in  the  lelter  quoted  above*,  to 
enable  the  officer  in  charge  of  the  eft  five  cavalry  regiment, 
in  whose  keeping  the  reserve  was,  to  dee]  with  petty  canes  <1 
trespass.  In  order  to  invest  that  officer  with  the  required 
powers  -it  was  necessary  (see  definition  of  '•forest  officers  "  in 
Section  '_'  of  the  Act)  first  to  appoint  lum  to  be  a  forest  office r 
til  charge  of  the  reserve  as  he  could  not  otherwise  be  given  any 
powers  under  the  Act.  That  was  the  sole  object  and  necessity 
of  the  Notification  No.  455,  while  No.  456  gave  him  the  required 
powers.  In  fact  the  only  object  of  the  two  notifications  was  to 
invest  Colonel  Prinsep  with  the  powers  under  Section  67. 
This  explanation  would  in  itself  be  sufficient  to  dispose  of  the 
argument  founded  on  the  other  notification  already  dealt  with 
(No.  400  F.,  dated  6th  November  lb78)  as  to  Colonel  Prinsep's 
power  to  contract  in  consequence  of  Notification  No,  4-5S,  dated 
ilth  December  1889. 

it,  is  clear  to  us.  therefore,  that  these  notifications  cannot 
in  any  way  affect  the  decision  of  the  case,  w'hieh  must  turn  on 
the  power  of  Colonel  Prinsep  to  bind  the  defendant  I  in  conse- 
quence pf  his  position  as  commanding  the  native  cavalry 
regiment  and  the  position  which  he  held  because  the  reserve 
had  been  made  over  for  the  purpose  of  being  used  as  a  source 
of  grass-supply  to  the  native  cavalry  regiment. 

On  behalf  of  plaintiff  it  is  contended  that  the  reserve  was 
taken  entirely  from  the  control  of  the  Forest  Department  and 
made  over  to  the  officer  commanding  the  native  cavalry 
legiment,  who  was  given  unrestricted  power  to  deal  with  it  at 
all  events  in  furtherance  of  the  object  with  which  it  was  as- 
signed, the  supply  of  grass  for  the  regiment.  That  it  was  the 
object  of  the  contract  given  by  Colonel  Prinsep  to  the  plaintiff 
to  provide  as  good  a  crop  of  grass  as  possible  by  clearing  the 
reserve  of  the  forest  growth  upon  it,  and  that  this  was  in 
furtherance  of  the  object  with  which  the  reserve  has  been 
allotted.  The  officer  commanding  the  regiment,  it  is  argued, 
could  himself  have  cleared  the  reserve,  and  he  could  cinplov 
another  person  for  the  purpose.  It  is  further  arguedthat,  even 
if  Colonel  Prinsep  had  not  the  necessary  authority  for  entering 
into  the  contract  defendant  1  is  bound  by  the  obligation  with 
reference  to  Section  237  of  the  Contract  Act,  that  Government 
is  in  effect  estopped  from  denying  Colonel  Prinsep's  authority 
because  it  has  held  him  out  as  having  authority. 
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In  the  letter  which  has  been   quoted   at  the  beginning  of 
this    judgment    (Exhibit  P.  IX)  in   which 

23^Vril)71890dated  the  General  0fficer  Commanding  directed 
the  contract  to  be  cancelled,  the  ground  is 
put  forward  that  the  contract  was  null  and  void  because  it  had 
been  entered  into  without  the  sanction  or  approval  of  the  grass 
committee.  (It  may  at  the  same  time  be  noted  that  the 
reason  assigned  for  the  action  taken  is  "  to  prevent  the  whole- 
"  sale  destruction  of  the  rakh  which  would  most  assuredly  be 
"  the  result  if  the  contract  were  allowed  to  hold  good.")  The 
full  facts  as  regards  the  grass  committee  and  its  relation  to  the 
reserve  do  not  appear  on  the  record,  and  it  is  not,  therefore, 
possible  to  say  what  force  there  is  in  the  argument  put  forward 
for  the  defendant  1,  that  the  whole  reserve,  of  which  the  area 
now  in  question  was  a  part,  had  been  made  over  to  the  grass 
committee  for  management,  the  officer  commanding  the  native 
cavalry  regiment  being  only  one  member  of  the  committee,  and 
that  he  would  have  no  power  to  deal  with  the  rakh  by  giving  a 
contract  for  its  clearance,  apart  from  the  other  members  of  the 
committee.  But  on  the  general  question  we  see  no  reason  to 
differ  from  the  finding  of  the  first  Court  that  Colonel  Prinsep 
had  no  authority  in  any  capacity  to  enter  into  the  particular 
contract  in  question,  and  that  his  action  in  giving  the  contract 
is  not  binding  on  defendant  1.  Putting  the  matter  of  the  grass 
committee  aside,  we  have  it  that  a  reserve  containing  valuable 
forest  produce  is  made  over  temporarily  to  a  cavalry  regiment 
for  the  purpose  of  supplying  the  regiment  with  grass,  that  is 
really  what  was  done.  The  officer  commanding  the  regiment 
under  the  impression  that  he  has  unlimited  powers  of  dealing 
with  all  the  produce  of  the  reserve,  gives  plaintiff  a  contract 
under  which  in  return  for  a  very  inadequate  consideration 
plaintiff  has  the  power  of  cutting  down,  removing  and  disposing 
of  for  his  own  benefit  practically  the  whole  of  the  forest 
produce.  Having  regard  to  the  circumstances  (and  it  is  with 
regard  to  the  special  circumstances  of  the  transaction  that  the 
point  has  to  be  decided)  Colonel  Prinsep  had  clearly  no  author- 
ity to  enter  into  such  a  contract.  Our  view  is,  not  that  ho 
had  absolutely  no  power  to  enter  into  any  contract  with  regard 
to  the  area,  but  that  he  had  no  power  or  authority  to  enter 
into  this  particutar  contract,  having  regard  to  its  nature. 
There  is  clearly  nothing  to  support  the  view  that  defendant  I 
in  any  way  held  out  Colonel  Prinsep  as  having  such  authority 
merely  by  making  the  area  over  to  his  regiment  for  the  purpose 
of  supplying  it  with  grass,  and  there  is  nothing  in    any    of  the 
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other  acts  of  the  Government  officials  or  of  Colonel  Prinsep's 
superiors  in  the  Military  Department  that  could  reasonably 
be  held  to  have  induced  plaintiff  to  suppose  that  Colonel 
Prin sep  was  acting  with  the  authority. 

As  to  subsequent  ratification  all  the  evidence,  oral  and  docu- 
mentary, distinctly  points  to  there  having  been  no  such 
ratification,  while  on  the  contrary  it  is  clear  that  the  superior 
military  authorities,  who  would  be  responsible  for  Colonel 
Prinsep's  acts,  at  once  took  objection  to  the  contract  and  within 
a  reasonable  time  interfered  to  cancel  the  contract  on  the 
ground  that  Colonel  Prinsep  had  no  authority  to  deal  with  the 
area  in  the  manner  that  he  had  done.  We  think,  therefore, 
that  plaintiff's  suit  against  defendant  ]  was  rightly  dismissed 
on  the  grounds  set  forth  by  the  lower  Court. 

As  regards  defendant  2  also,  we  agree  with  the  lower 
Court  in  its  finding.  The  question  for  decision  here  is  that 
raised  in  the  6th  ground  of  appeal.  The  amendment  of  the 
plaint  clearly  brought  a  new  defendant  on  the  record  in  the 
person  of  Colonel  Scott  and  the  suit  as  against  him  was  not 
in  time.  The  matter  of  the  amendment  of  the  plaint  as  regards 
the  description  of  defendant  2  was  disposed  of  in  an  inter- 
mediate order,  dated  11th  June  1894,  and  the  conclusion  there 
arrived  at  appears  to  us  to  be  correct.  Tn  argument  before  us 
very  little  stress  was  laid  on  this  branch  of  the  case,  the  claim 
against  defendant  2. 

For  the  above  reasons  we  decide  against  plaintiff  on  all  the 
grounds  of  appeal,  and  we  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  17- 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Anderson. 

B1SHEN  SINGH,— (Defendant;,— APPELLANT, 

Versus 
MIT  SINGH,— (Plaintiff,,— RESPONDENT. 
Case  No.  1342  of  1898. 

M i nor  —  Compromise  of  suit  -  Sanction  of  Court  — Civil  Procedure  Code, 
1882,  Section  462— Statement  of  minor  at  mutation  proceedings — Estoppel. 

In  March  1893,  one  G.  R.  sued  for  foreclosure  of  a  mortgage  by /way  of 
conditional  sale,  the  defendants  impleaded  being  M.  S.,  S.  S.,  and  Mit 
Singbjthe  present  plaintiff,  who  was  at  the  time  a  minor  and  represented 
by  S.  S.,  his  uncle,  who,  however,  had  not  been  appointed  guardian    ad 
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litem  by  the  Court.  M.  8.  and  S.  S.  (the  latter  for  himself  and  Mit  Singh) 
confessed  judgment,  and  a  decree  was  passed  in  favour  of  G.  K.  for  fore- 
closure unless  the  amount  due  under  the  mortgage  were  paid  by  a  specified 
time.  This  amount  was  not  paid  and  the  decree  became  absolute.  There- 
upon one  B.  S.  sued  all  the  above-mentioned  parties,  claiming  pre-emption. 
Mit  Singh  being  again  represented  by  S.  S.  In  this  suit  also  a  compromise 
was  filed,  and  on  the  back  of  it  the  Court  endorsed  an  order  iu  English  ac- 
cepting it  and  decreeing  in  accordance  with  its  terms,  it  being  also  recorded 
in  this  order  that  Mit  Singh  was  a  minor  and  that  S.  S.  had  been  appointed 
his  guardian  ml  litem.  \i.  S.  subsequently  sold  part  of  the  land  and  mort- 
gaged the  rest.  The  present  suit  was  instituted  by  plaintiff,  Mit  Singh,  for 
rlie  whole  of  the  hind,  and  the  first  issue  framed  was  whether  rhe  fore- 
closure decree  and  the  decree  Ln  the  pre-emption  suit  were  void  and  not  binding 
on  plaintiff.  The  first  Court  held  that  the  irregularities  in  the  foreclosore 
proceedings  Were  sufficient  to  vitiate  the  former  decree  as  against  plaintiff, 
but  held  that  this  could  not  affect  the  pre-emption  decree  (No.  50,  Punjah 
Reeord,  1890).  It  further  held  that  plaintiff's  admission  at  mutation  in 
1895  of  both  transactions  acted  as  an  estoppel.  The  Divisional  Judge,  on 
appeal,  held  that,  as  no  guardian  ad  litem  had  been  appointed  in  the  fore- 
closure proceedings  and  as  the  express  sanction  of  the  Court  had  not  been 
obtained  to  the  compromise  iu  those  proceedings  or  to  that  in  the  pre-emp- 
tion suit,  the  decrees  in  neither  case  were  binding  on  the 'plaintiff.  He  fur- 
ther held  that  No.  50,  Punjab  R ecord,  1890,  was  distinguishable,  and  t  li.-it 
plaintiff's  statement  at  mutation  could  not  act  as  an  estoppel.  The  appeal 
was  therefore  accepted, and  the  case  remanded  under  Section  502  of  the 
Civil  Procedure  Code. 

Held,  that  as  there  was  a  good  defence  in  the  foreclosure  proceedings 
on  account  of  the  irregularities  and  as  it  could  not  be  held  that  the  compro- 
mise agreed  to  by  S.  S.  was  for  the  benefit  of  the  minor  to  whom  no  guard- 
ian ad  litem  had  beeu  appoiuted,  while  the  requirements  of  Section  402  of 
the  Civil  Proceduie  Code  bad  not  been  complied  with,  the  decree  in  the 
foreclosure  proceedings  was  not  binding  on  plaintiff. 

Held,  further,  as  regards  the  decree  in  the  pre-emption  suit,  thai  as 
there  was  nothing  to  show  that  the  Court  satistied  itself  after  due  inquiry 
that  the  compromise  was  one  such  as  ia  the  interests  of  the  minor  ought  to 
be  accepted,  and  as  the  compromise  had  not  been  expressly  sanctioned  bf 
the  Court  as.  required  by  Section  402  of  the  Code,  the  decree  in  that  suit. 
also  was  not  binding  on  the  plaintiff. 

Held,  also,  thai  1'..  s.,  though  he  was  a  bcm&ftde   purchaser    under    the 
;    pre-emption  decree,  could  not  obtain  a  good  title  under  a  decree  which  was 
in  itself  a  bad  decree  us  against  plaintiff,  and  from  a  person,   (l.    R.,  whose 
title  under  the  foreclosure  deeree  was  bad  as  against  plaintiff. 

.  finally,  thai  phi  int  ilfs  admission  at  nun  at  ion,  even  if  made  1 » v 
plaintitl  individually,  was  at  most  an  admission  of  facts  which  were  no; 
denied,  and  as  it  was  nut  necessary  that  plaintiff  should  on  that  occasion 
have  assert. m1  his  rights,  such  statement,  made  with  a  view  to  the  correc- 
tion of  the  revenue  papers,  could  not.  affect  plaintiff's  rights  by  estoppel  or 
otherwise. 
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Miscellaneous  appeal  from    thv    order    of    Khan     Bahadur    Sheikh 

Khuda  Bakhsh,  Difi^ional  Judge,  Ferazepxrr*  Division,   tibtfed 

l9thJuly   1898. 

Krishna  Singh,  for  appellant. 

Turner  and  Chanda  Singh,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Gordon  Walker,  J. — The    following    pedigree     table     is    -j;;.-,/  May  1899. 
material  for  the  purposes  of  this  case  :  — 
SURIA  SINGH. 

Bagh  Singh.  Bhaga  Singh. 


i  i  Bishan  Singh 

Niirain  Singh.  Solma  Sinirh.    Mohna  Singh.  Narlhan  Singh.  (defendant, 

j  appellant). 

Mit  Singh 
(plaintiff,  respondent). 

In  August  1890   a    deed  of    conditional    sale  (bai-bil-waja) 
was  executed  in  favour  of  one  Ghasi  Ram,  who  is  a  nominal 
defendant  iu  the  present  suit,  by  the  four  sons  of  Bhag   Singh 
jointly  for  fts.   2,400.     On  15th  March  1893,    Ghasi  Ham  sued 
for   foreclosure    Sohna    Singh,    Mohna   Singh    and    Mit  Singh 
(plaintiff),  the  minor  son  of  Narain  Singh,  deceased.     Nadhan 
Singh    had  apparently    died    without    issue.     Mit    Singh  was 
represented  iu  the    case   by    Sohna  Singh.     Mohna    Singh   and 
Sohna  Singh  (the  latter  on  his  own  account  and  on  behalf  of  the 
minor  Mit  Singh)  confessed  judgment,  admitting  that  Bs.  3,330 
wore  due  ;  and  on  7th  April  1893  a  decree  was  passed  in  favour  of 
Ghasi  Ham  for  foreclosure  unless  this  amount    were  paid    by    a 
certain  date.     The  amount  was  not  paid  and   the  decree  been  rue 
absolute,  but  Bishan  Singh,  defendant,    instituted  a  snit  againsi 
all  the  parties  to  the   previous  suit,    claiming  pre-emption  ;  and 
this  suit  also  was  compromised,  Bishan    Singh  getting  a   decree 
conditional  of  payment  into  Court  of  Us.  3,480  within  a  month. 
In  this  case  also  Mit  Singh,  minor,   was    represented    by    Sohna 
Singh.     The  money  was  paid  and  Bishan  Singh  got  the  land  in 
accordance  with  the  decree  and  he  has  since  then  sold  part  and 
mortgaged  the  rest  of  it.     Plaintiff  now    sues  for  the    whole    of 
the  land  (i)  his  father's   share  either  free  of   charge   (it    being 
alleged  that  there  was  no  necessity  for  the  alienation)  or  subject 
to  such  charge  as  may  be  tixed,  and  (ii)  the  remainder  by   right 
of  pre-emption.     The  first  issue  framed  by  the  first  Court    was 
"whether  the  foreclosure  decree  passed  against  plaintiff  and  the 
"subsequent  pre-emption  decrees  obtained  by  Bishan  Singh  and 
"  others,  respectively,  are  void  and  not  binding  on  plaintiff,"  and 
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there  were  seven  other  issues.     The  first   Court,    while    finding 

o 

that  the  irregularities  in  the  foreclosure  proceedings  in  and  out 
of  Court  were  sufficient  to  vitiate  the  decree  so  far  as  plaintiff  is 
concerned,  held  on  the  authority  of  Punjab  Record,  No.  56  of  1896, 
that  this  could  not  affect  the  pre-emption  decree  in  favour  of 
Bishan  Singh,  defendant.  It  further  held  that  plaintiff's  admis- 
sion (at  mutation  in  1895)  of  both  transactions  acted  as  an 
estoppel.     Plaintiff's  suit  was  accordingly  dismissed. 

The  Divisional  Judge  disagreed  with  the  view  taken  by  the 
first  Court  on  the  grounds  that  Ghasi  Ram's  decree  for  fore- 
closure was  passed  on  a  compromise,  but  that  no  guardian  ad 
litem  had  been  appointed  to  the  minor,  Mit  Singh  (plaintiff)  in 
that  case,  and  that  the  Court's  sanction  was  not  obtained  to  the 
compromise  in  that  case,  or  to  that  in  the  pre-emption  suit  by 
Bishan  Singh,  defendant,  as  required  by  Section  462,  Civil  Pro- 
cedure Code.  The  Divisional  Judge  further  held,  that  Punjab 
Record i  No.  56  of  1896  was  inapplicable,  and  that  plaintiff's  state- 
ment in  the  mutation  proceedings  could  not  act  as  an  estoppel. 
The  DivisionalJudge,  therefore,  acepted  the  appeal  and  remand- 
ed the  case  under  Section  562,  Civil  Procedure  Code,  for  decision 
on  the  remaining  issues  framed.  From  1  his  order,  defendant 
Bishen  Singh,  appeals  to  us.  It  may  be  noted  that  the  order 
of  the  Divisional  Judge  has  been  carried  out,  and  that  plaintiff 
has  obtained  a  decree  with  regard  to  which  an  appeal  is  now 
pending  in  this  Court.  That  does  not  affect  the  decision  of  the 
present  appeal  {Punjab  Record,  No.  89  of  1891). 

Taking  first  the  matter  of  the  foreclosure  case  of  1893,  as 
coming  first  in  order,  we  have  no  hesitation  in  holding  that  the 
decree  in  that  case  is  not  binding  on  the  plaintiff  who  was  a 
minor  at  the  time  that  it  was  passed.  He  was  represented  in 
that  case  by  Sohna  Singh,  his  uncle,  who  was  himself  a  co- 
defendant.  It  is  clear  that  there  was  a  good  defence  in  the  case 
on  account  of  the  irregularities  in  the  foreclosure  proceedings  ; 
and  it  could  certainly  not  be  held  that  the  compromise  agreed 
to  by  Sohna  Singh  on  his  behalf  was  for  the  benefit  of  plaintiff. 
The  requirements  of  Section 462,  Civil  Procedure  Code,  were  not 
complied  with,  nor  had  any  guardiau  ad  litem  been  appointed. 
There  is  ample  authority  for  holding  that  under  such  circum- 
cumstances  the  decree  cannol  be  held  to  be  binding  on  plaintiff, 
and  indeed,  it  is  not  seriously  argued  that  it  is.  This  decree 
must,  therefore.be  treated  as  in  no  way  affecting  the  plaintiff, 
Mit  Singh. 

But  it  is  further  contended  (i)  that,  even  if  the  foreclosure 
decree  is  not  binding  on  plaintiff,  the  decree-holder,  Ghasi  Earn? 
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could  give  a  good  title  to  Bishan  Singh,  defendant,  as  held  by 
the  first  Court,  he  being  a  bond  fide  claimant  for  pre-emption 
and  purchasing  as  pre-emptor  through  the  Court,  and  (ii)  that 
the  transfer  to  Bishan  Singh  was  good,  because  plaintiff,  Mit 
Singh,  though  a  minor,  was  properly  represented  in  that  suit; 
and  when  his  guardian  ad  litem  agreed  to  the  compromise  in  it 
he  was  bound  by  the  compromise. 

As  regards  the  second  point,  a  compromise  was  filed  in  the 
pre-emption  suit ;  and  on  the  back  of  this  Mr,  Wakefield  (exer- 
cising the  powers  of  a  Munsif,  1st  class)  endorsed  in  his  own 
hand  an  order  in  English  accepting  it  and  decreeing  in  acord- 
ance  with  it.  In  this  order  it  is  recorded  that  "  Mit  Singh  is  a 
"  minor.  Sohua  Singh  is  appointed  his  guardian  ad  litem,  and 
a  decree  is  ordered  according  to  the  terms  agreed  on."  We  are 
unable  to  hold  that  in  this  order  there  is  a  proper  compliance 
with  the  provision  of  Section  462,  Civil  Procedure  Code,  or  that 
under  the  circumstances  with  regard  to  the  previous  case  the 
decree  can  be  held  to  be  binding  on  the  plaintiff.  The  matter 
is  not  so  clear  as  it  is  with  regard  to  the  foreclosure  suit ;  and 
perhaps  it  might  be  inferred  that  it  was  Mr.  Wakefield's  inten- 
tion to  sanction  the  compromise  so  far  as  it  concerned  the  minor 
(plaintiff).  But  there  is  nothing  to  show  that  "  the  Court 
"  satisfied  itself  that  the  compromise  was  one  such  as  in  the 
"  interests  of  the  minor  ought  to  be  accepted,"  Punjab  Record, 
No.  105  of  1889,  page  373.  The  passage  in  that  judgment  which 
immediately  follows  the  above  might  have  been  written  with 
reference  to  the  present  case.  "  The  Court  has  so  far  as  the 
"  record  shows  accepted  the  compromise  as  a  matter  of  course, 
"  without  any  inquiry,  and  this  being  so  it  is  liable  to  be  set 
"  aside"  In  I.  L.  R.,  Ill  Mad.,  103,  it  was  held  that  "  the  sanc- 
"  tion  must  be  express  and  not  merely  implied  by  the  bare  passing 
■  "  of  a  decree  in  terms  of  the  compromise  "  (see  also  the  authori- 
ties quoted).  This  view  has  been  followed  in  Punjab  Record, 
No.  37  of  1895  (page  155)  that  the  sanction  "  must  be  express. 
"  The  Court  had  to  decide  whether  the  agreement  was  for  the 
"  minor's  benefit  and  to  give  its  order  after  weighing  all  the 
"  considerations  in  favour  of  or  against  the  course  the  guardian 
"  proposed  to  take." 

As  to  the  other  point  it  seems  to  us  that  there  is  a  clear  dis- 
tinction to  be  drawn  between  Punjab  Record,  No.  56  of  1896,  and 
the  present  case.  That  was  a  case  of  a  plaintiff  securing  a  decree 
which  was  a  good  decree  between  the  parties  until  it  was  set 
aside  in  the  manner  provided  by  the    Code  of   Civil  Procedure, 
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But  in  the  present  case,  according  to  our  view,  not  only  was  the 
first  decree  in  the  foreclosure  suit  bad  as  against  the  plaintiff  ; 
but  the  subsequent  decree  in  the  pre-emption  suit  also  was  void 
and  of  no  effect  as  against  him.  The  defendant,  Bishan  Singh, 
though  he  was  a  bond  fide  purchaser  under  the  pre-emption  de- 
cree, could  not  get  a  good  title  under  a  decree  which  was  in 
itself  a  bad  decree  as  against  plaintiff,  and  from  a  person,  Ghasi 
Kam,  whose  title  nnder  the  original  decree  was  bad  as  against 
the  plaintiff. 

We  further  agree  with  the  lower  Appellate  Court  that 
the  statement  of  plaintiff  in  the  mutation  proceedings  cannot 
affect  his  rights  by  way  of  estoppel  or  otherwise.  There  is  no 
such  confirmation  as  would  cure  the  defect  in  the  title  taken  by 
defendant,  Bishan  Singh,  from  Ghasi  Ram.  and  no  waive)-  In 
plaintiff  of  his  rights.  The  mutation  proceedings  merely  show 
that  on  1st  May  1895,  Sohna  Singh,  Mohna  Singh  and  Mit 
Singh  (plaintiff)  appeared  before  the  Naib-Tabsildar  and  attest- 
ed the  fact  that  Bishan  Singh  had  got  their  land  from  Ghasi 
Ram  by  a  suit  for  pre-emption,  Ghasi  Ram  having  previously 
acquired  it  by  foreclosure.  The  statement  of  Mit  Singh,  even 
if  he  did  make  one  individually  (which  does  not  appear)  was  a 
purely  formal  admission  made  with  a  view  to  the  correction  of 
I  he  revenue  papers  that  the  two  decrees  had  been  passed.  Be- 
fore it  could  be  held  to  affect  his  rights  it  would  have  to  be  roach 
more  specific.  It  was  at  most  an  admission  of  facts  which  are 
not  denied  and  it  was  not  necessary  that  plaintiff  should  on  that 
occasion  assert  his  rights. 

For  these  reasons,  we  think  that  the  order  of  the  Divisional 
Judge,  dated  19th  July  1898,  remanding  the  ease  under  Section 
ob'J,  was  correct,  and  we  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 
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Bejore  Mr.  Juatke  Gordon  Walker  and  Mr.  Justice  Anderson. 
LALU  AND  OTHERS—  (Plaintiffs),— APPELLANTS, 

Versus 

ArPfcLLATL    blDK.  < 

I        FATTEH  SINGH  xlND  ANOTHER, -^(Defendants),— 
RESPONDENTS. 
Case  No.  30  of  1897. 

Custom — Adoption  of  daiiphter's  son — Jati  of  mauza  Thaona,  Rupar 
tahsil,  Ambalb  District. 

Found,  that  ameng  Jats  of  the  Rupar  tahsil,  Ambala  District,  the 
adoption  of  a  daughter's  son  is  invalid  by  custom. 
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Further  appeal  from   the  order  of  F.  A.  Eober/son,    Esquire, 
Tiirisional  Judge,  Ambala  Division,  dated  2nd  December  1896, 

Bhagwan  Das.  for  appellants. 

The  judgment  of  the  Court  was  delivered  by 

Anderson,  J.— This  is  a  case  in  which  the  question  of  the    2nd  June  1899. 
validity  of  the  adoption  of  a   daughter's  son   amongst   Jats   of 
mauza  Thaona,  tahsil  Rupar,  Ambala  District,  is  in  issue. 

The  Courts  below  have  agreed  in  holding  that  the  defend- 
ants, who  alleged  the  validity  of  the  adoption  according  to  local 
custom,  had  discharged  the  burden  of  proof  thrown  on  them. 

In  appeal  it  is  argued  that  Fatten  Singh  was  not  regularly 
married  to  the  woman  who  bore  him  the  daughter  who  had 
given  birth  to  Sunder  Singh.  On  this  point  we  see  no  reason 
to  differ  with  the  Courts  below  in  their  finding  on  facts. 

The  main  ground  of  appeal  relates  to  custom.  The  Jihcaj- 
i-am  of  the  district  is  against  the  adoption  of  a  sister's  or  a 
daughter's  son  except  in  special  circumstances.  These  we 
apprehend  could  arise  only  if  the  agnates  most  concerned  in 
the  matter  should  have  expressed  a  formal  assent  to  the  adop- 
tion which  is  not  alleged  in  the  case  before  us. 

In  the  neighbouring  district  of  Ludhiana  the  custom  stated 
at  pages  66,  69  of  Customary  law  of  the  Ludhiana  District 
is  that,  the  choice  of  an  adopted  son  is  restricted  to  a  man's 
collateral  heirs,  the  nearer  excluding  the  more  remote.  It  is 
stated  that  most  Hindu  Jats  say  that  if  there  are  no  near 
collaterals,  a  man  must  adopt  one  of  his  own  got,  and  cannot 
take  a  sister's  or  a  daughter's  son. 

In  Civil  Appeal,  No.  907  of  1896,  decided  in  this  Court, 
where  the  parties  were  Jats  of  the  village  of  Mianpur  which 
adjoins  Thaona,  it  was  ruled  that  the  adoption  of  a  daughter's 
son  was  contrary  to  local  custom.  The  same  principle  was  laid 
down  in  Punjab  Record,  No.  84  of  1895,  after  an  elaborate  enquiry. 
This  case  was  amongst  Jats  of  Hoshiarpur  District  which, 
although  a  Trans-Sutlej  District,  lies  very  near  the  Rupar  tahsil, 
and  contains  within  its  limits  a  Jat  population  in  no  way  dis- 
tinguishable from  that  of  the  Cis-Sutlej  tract  comprising  Rupar 
tahsil  and  the  Ludhiana  District. 

Having  considered  the  instances  of  adoption  of  a  daugh- 
ter's and  sister's  sons  on  which  the  Courts  below  have  relied 
as  establishing  the  custom,  we  find  ourselves  unable  to  hold 
that  they  are  by  any  means  sufficient  to  establish  the  existence 
of  a  well  recognized  and  immemorial  custom.    In  the  early 
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days  of  British  rule  daughter's  and  sister's  sons  were,  no  doubt, 
brought  in  by  childless  proprietors  and  permitted  to  succeed 
without  opposition,  but  there  were  also  doubtless  numerous 
instances  in  w^hich  sonless  proprietors  acting  in  accordance  with 
the  general  feeling  of  their  tribe  refrained  from  making  such 
appointments,  and  these  if  they  could  be  ascertained  would  have 
to  be  balanced  against  the  instances  of  such  appointments  when 
accomplished  in  order  to  strike  a  true  average. 

The  learned  Divisional  Judge  has  remarked  that,  as 
civilization  increases  and  times  get  more  peaceful,  ideas  re- 
garding cognate  relationship  as  opposed  to  agnate  relationship 
always  become  more  liberal ;  but  this  is  a  proposition  to  which 
we  cannot  assent  having  regard  to  the  view  expressed  by  this 
Court  in  the  Full  Bench  ruling  contained  in  Punjab  tiecord, 
No.  50  of  1893. 

We  consider  that  the  weight  of  authority  is  as  much 
against  the  validity  of  the  adoption  of  a  daughter's  son  amongst 
Jats  of  the  Rupar  tahsil  as  in  the  Central  Punjab  with  which 
those  tracts  lying  immediately  to  the  south  and  east  of  the 
Sutlej  are  more  or  less  intimately  connected.  The  custom  as 
stated  in  paragraph  37  of  Sir  William  Rattigan's  Digest,  though 
applying  to  the  whole  Eastern  Punjab,  appears  to  us  to  be  more 
particularly  applicable  to  this  region  rather  than  to  the  dis- 
tricts of  the  old  Delhi  territory  which  were  until  1857  com- 
pletely disassociated  from  the  Punjab  proper.  In  this  view  of 
the  case  we  think  this  appeal  should  be  accepted,  and  order 
accordingly,  and  we  grant  to  plaintiffs  a  decree  as  prayed  for 
with  costs  throughout. 

Appeal  allowed 


No- 19, 

Bpfore  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Anderson. 

MUSSAMMAT  JAINDI,  IDIOT,  THROUGH   KANHYA, 

MANAGER,— (Plaintiff),— APPELLANT, 

Versus 

KANSHI  RAM  AND  ANOTHER,— (Defendants),— 

RESPONDENTS. 

Case  No  113  of  1897. 

Succession  of  widow— Right  of  stranger  in  possonsion  to  plead  that  widow 
was  disqualified  by  mental  defect  from  inheriting— Application  for  hare  to 
appeal  i?i  forma  pauperis  filed  without  schedule  of  jumper'*  property— Limita- 
tion—Application  filed  by  manager  of  idiot  plaintiff's  estate— Civil  Procedure 
Code,  1882,  Sections  403,  404,  441,  4G3,  692,  640. 
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On  the  death  of  one  K.,  cliildless  and  without  leaving  any  reversioners, 
a  suit  for  the  whole  of  his  property  was  instituted  on  behalf  of  his  widow, 
Mossammat  J.,  a  congenital  idiot,  by  Kanhya  who  had  been  appointed, 
under  Act  XXXV  of  1858,  manager  of  Mussainmat  J's  estate.  The  persons 
impleaded  as  defendants  were — (1)  Mussaminat  B.,  who  had  lived  with  K.  as 
his  mistress,  aud  (2)  Kanshi,  who  was  no  relatiou  of  deceased,  but  in  whose 
favour  deceased  bad  apparently  made  a  will,  which,  however,  it  was  alleged 
on  plaiutiff's  behalf,  was  invalid.  The  defendants  took  a  so-called  "  pre- 
liminary plea  "  to  the  effect  that  plaintiff,  being  a  congenital  idiot,  was  not 
entitled  to  succeed,  and  in  reply  thereto  it  was  contended  on  plaintiff's 
behalf  that  by  custom  an  idiot  widow  was  not  disqualified  from  inheriting. 
The  Qourt,  without  considering  the  question  as  to  the  validity  of  the  will, 
dismissed  the  suit  on  the  ground  that  no  such  custom  as  alleged  had  been 
proved,  aud  that  the  rule  of  decision  must  be  taken  from  Hindu  law,  under 
which  plaintiff  as  a  congenital  idiot  must  be  considered  as  incapable  of  in- 
heriting. The  suit  was  dismissed  on  the  28th  July  1898,  and  on  the  17th 
October,  the  first  day  on  which  the  Court  was  open  after  the  vacation, 
Kanhya  filed  an  application  on  behalf  of  plaintiff  for  leave  to  appeal  in 
formct  pauperis,  without,  however,  filing  a  list  of  the  pauper's  property. 
The  application  was  accordingly  returned  on  the  6th  November  in  order 
that  such  a  list  might  be  filed,  which  was  done  on  the  11th  November.  For 
respondents  it  was  contended  (i)  that  the  application  was  incomplete 
without  the  schedule  of  property,  and  could  not  therefore  be  held  to  have 
been  filed  till  the  11th  November  by  which  date  the  appeal  was  barred  by 
limitation,  and  (ii)  that  the  appeal  was  not  properly  presented  (Sections 
•104  and  592,  Civil  Procedure  Code). 

Held,  overruling  the  said  contentions,  (i)  that  the  application  being 
accompanied  by  copies  of  the  judgment  and  decree  of  the  lower  Court,  was 
in  time,  the  date  of  presentation  being  the  17th  October,  and  (ii)  that  the 
application  which  had  been  filed  by  the  person  who  had  been  appointed 
under  Act  XXXV  of  1858,  manager  of  plaintiff's  estate,  had  been  duly 
presented  under  Sections  441  and  463  of  the  Civil  Procedure  Code. 

Semble  :  Section  404  of  the  Code  was  inapplicable  to  the  present  case, 
as  plaintiff,  a  Khatri  woman  of  Nadnon,  was  entitled  to  the  benefit  of 
Section  640  of  the  Code,  and  exempt  from  personal  appearance  in  Court. 

Held,  further,  that  the  lower  Court  had  erred  in  dismissing  the  suit  on 
the  ground  that  the  plaintiff  was  disqualified  by  mental  defect  from 
inheriting.  Defendants  being  admittedly  strangers  whose  sole  title  to  the 
property  was  based  on  a  will,  the  validity  of  which  was  denied  on  plaintiff's 
behalf,  the  first  question  that  necessarily  arose  in  the  case  was  as  to  the 
validity  or  otherwise  of  that  will,  for  if  it  was  valid,  plaintiff's  suit  must 
fail,  Avhereas  if  it  was  invalid,  defendants  would  be  mere  trespassers,  and, 
as  such  not  entitled  to  take  possession  of  the  property,  and  then  plead 
that  plaintiff  could  not  succeed  by  reason  of  mental  defect,  a  plea  of   such 

Ind  being  open  only  to  a  person  who  had  a  valid  title  in  the  land. 
First  appeal  from  the  decree  of  E.   B.  Peacock,  Esquire,   Dis- 
trict Judge,  Kangra,  dated  28th  July  1898. 
Jaiski  Ram,  for  appellant. 
A.  L.  Roy,  for  respondents. 
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The  judgment  of  the  Court  was  delivered  by 

30^  May  1899.  Gordon  Walker,  J.— The  plaintiff  in  this  case  is  Mnssam- 

raat  Jaindi,  widow  of  Kirpa,  deceased.  The  defendants  are 
Mussammat  Badamo  (2),  who  also  lived  with  deceased  as  his 
mistress,  and  Kanshi  (I),  who  is  no  relation  of  deceased,  but  in 
whose  favour  there  appears  to  be  a  will  of  deceased,  though 
the  validity  of  this  has  not  been  gone  into.  Kirpa,  it  should  be 
stated,  died  childless,  and  there  do  not  appear  to  be  any  rever- 
sioners—at  least  none  have  come  forward. 

Mussammat  Jaindi  is  insane  (or  an  idiot),  and  under  Act  35 
of  1858  one  Kanhya,  her  mother's  sister's  son,  was  appointed 
manager  of  her  estate.  He  instituted  the  present  suit  in  forma 
pauperis  on  behalf  of  Mussammat  Jaindi  for  the  whole  of  her 
husband's  property,  consisting  of  houses,  land  and  movable 
property  (debts  due,  &c).  The  defendants  were  allowed  by  the 
lower  Court  to  take  what  is  called  a  "  preliminary  plea  "  that 
plaintiff,  being  an  idiot,  could  not  succeed  to  the  estate.  For 
plaintiff  it  was  alleged  that  by  custom  an  idiot  widow  could 
succeed.  These  were  all  the  pleadings  and  the  Court,  on  the 
issue  framed,  found  that  there  was  no  custom  such  as  alleged, 
and  that  the  rule  of  decision  must  be  taken  from  the  Hindu 
law,  according  to  which  plaintiff,  who  is  a  congenital  idiot, 
must  be  considered  incapable  of  inheriting.  The  suit  was 
accordingly  dismissed,  and  an  appeal  in  forma  paufjeris  is  in- 
stituted on  behalf  of  plaintiff. 

Two  preliminary  objections  are  taken  to  the  appeal  (i), 
that  it  is  not  in  time.  It  was  filed  on  17th  October  1896,  the 
first  day  that  the  Courts  were  open  after  the  vacation  ;  but  was 
returned  for  the  purpose  of  having  a  duly  attested  affidavit  filed 
with  it.  This  was  done  on  21st  October.  It  was  again  given 
back  on  6th  November  in  order  that  a  list  of  the  pauper's  pro- 
perty should  be  hied  with  it  (Section  403),  and  this  was  done 
on  llth  November,  Before  us  reference  is  made  to  the  pro- 
visions of  Section  403,  which  is  made  applicable  to  appeals  by 
Section  592,  Civil  Procedure  Code,  and  it  is  argued,  on  the 
analogy  of  Punjab  Record,  No.  147  of  1879,  that  the  application 
was  incomplete  without  the  schedule  of  property,  and  cannot  be 
held  to  have  been  presented  till  November  llth.  But  the 
application  to  appeal  was  accompanied  by  copies  of  the  judg- 
ment and  decree  of  the  lower  Court,  and  the  reasoning  of  Mr. 
Justice  Plowdeu  in  the  ruling  quoted  would  apply  only  to 
copies  which  au  appellant  has  to  obtain  from  a  Court, and  could 
have  no  application  to  the  defects  in  cousequoncc  of   which  the 
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appeal  was  returned  in  this  case.  So  that  even  if  the  opiuion 
quoted  (in  which  the  other  learned  Judge  did  not  coucnr)  were 
to  be  accepted  as  an  authority,  it  would. not  decide  the  present 
point.  We  have  no  hesitation  in  holding  that  the  appeal  is  in 
time,  the  date  of  presentation  being  17th  October  1896  ;  (ii),  the 
next  point  taken  is  that,  the  appeal  was  not  properly  presented, 
Sections  404  and  592,  Civil  Procedure  Code,  and  I.  L.  B.,  VIII 
Mad.y  504.  It  would  probably  be  sufficient  for  the  disposal  of 
this  objection  to  hold,  as  we  are  prepared  to  do,  that  the  plain- 
tiff, a  Khatri  woman  of  Nadaon,  would  be  entitled  to  the  benefit 
of  Section  640,  Civil  Prccedure  Code,  and  exempt  from  personal 
appearance  in  Court.  But  apart  from  this,  in  the  Madras 
ruling,  the  application  for  leave  to  sue  as  a  pauper  was  presented 
by  a  vakil  of  the  Court  under  a  power-of-attorney  from  the 
mother-guardian  of  the  minor  plaintiff.  It  was  held  that  the 
application  could  not  be  presented  by  a  vakil;  but  it  is  clear  that 
if  it  had  been  presented  by  the  mother  herself  no  objection  could 
have  been  taken.  Section  463,  Civil  Procedure  Code,  puts  the 
present  plaintiff  on  the  same  footing,  with  regard  to  the  Sections 
quoted  therein,  as  a  minor,  and  under  Section  441,  the  appli- 
cation could  be  made  by  the  manager  appointed  under  Act 
35  of  1858.  The  application  was  in  fact  made  by  Kanbya, 
who  had  been  so  appointed. 

We  find  some  difficulty  in  disposing  of  the  appeal  on  the 
merits  owing  to  the  manner  in  which  it  has  been  tried  by  the 
lower  Court.  As  already  noticed  the  only  plea  taken  was  a 
preliminary  one  as  to  the  right  of  plaintiff  to  succeed,  she 
being  admittedly  of  unsound  miud.  Now,  if  the  contest  in  the 
present  case  were  between  the  widow  on  the  one  hand  and  the 
brothers  or  near  collaterals  and  natural  heirs  of  the  deceased 
ou  the  other,  the  plea  might  have  been  sufficient  for  the  disposal 
of  the  case,  the  only  question  being  which  of  the  two  parties  was 
entitled  to  succeed.  But  the  defendants  are  admittedly  stran- 
gers, and  it  is  clear  that  it  is  not  open  to  any  mere  trespasser 
to  take  possession  of  the  property  and  then  set  up  the  plea  that 
the  plaintiff  cannot  succeed  on  account  of  the  mental  defect. 
Only  a  person  having  some  valid  title  in  the  land  could  set  up 
such  a  plea ;  but  defendants  have  been  allowed  to  set  it  up 
without  even  disclosing  what  their  title  is.  It  is  true  that 
the  plaintiff  alleges  that  defendant's  claim  to  hold  the  property 
under  a  will  of  the  deceased,  but  at  the  same  time  she  alleges 
that  the  will  is  void.  If  the  will  is  invalid  it  is  clear  that  the 
defendants  are  mere  trespassers  and  they  could  not,  as  sucb, 
question  plaintiff's  right  to  succeed. 
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We  think,  therefore,  that  the  lower  Court  was  wrong  in 
not  requiring  defendants  to  plead  fully  to  plaintiff's  claim,  and 
that  the  first  question  that  necessarily  arises  in  the  case  is  as 
to  the  validity  of  the  will,  quite  apart  from  the  question  of  the 
disqualification  of  plaintiff  for  a  mental  defect.  In  fact  it  is 
the  only  question  that  is  likely  to  arise  in  the  case,  for  if  the 
Avill  is  valid  plaintiff's  suit  must  fail,  whereas  if  it  is  found  to 
be  invalid  defendants,  having  no  title  iu  the  land,  could  not 
raise  the  question  of  plaintiff's  disqualification. 

Under  the  circumstances  it  is  not  necessary  to  express 
any  opinion  on  the  other  points  that  have  been  argued  before 
us —whether  the  rule  of  decision  as  to  plaintiff's  disqualifica- 
tion should  be  custom  or  Hindu  law  ;  and  what  the  decision  as 
to  the  disqualification  should  be  under  custom  or  Hindu  law, 
whichever  is  held  to  be  applicable. 

We  accept  the  appeal  and  remand  the  case  to  the  lower 
Court  for  a  fresh  decision  (Section  562)  with  reference  to  the 
above  remarks.  Defendants  (respondents)  will  pay  the  costs 
of  this  hearing  regardless  of  the  ultimate  result. 

Appeal  allowed  :  cause  remanded. 

No.  20. 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Anderson. 
PARMA  NAND,— (Plaintiff),— APPELLANT, 
Appellate  Side.  {  Versus 

AIRAPAT  RAM  AND  ANOTHER,— (Defendants),— 
RESPONDENTS. 

Case  No.  984  of  1896. 

Pre-emption— Mortguge  or  sale— Colorable  transaction— Evidence  Act,  1872, 
Sections  92,  99. 

In  a  suit  for  pre-emption  based  on  the  allegation  that  an  ostensible 
deed  of  mortgage  is  in  reality  a  deed  of  sale,  the  pre-emptor,  a  third  party. 
is  not  bound  by  Section  92  of  the  Evidence  Act,  and  Section  99  of  the  Act 
has  not  the  effect  of  restricting  his  right  to  show  that  the  contract  embodied 
in  writing  is  not  the  real  contract  between  the  parties,  to  the  particular 
case  mentioned  therein. 

In  a  case  where  the  parties  to  a  contract  have  a  private  understanding 
that  a  transaction,  ostensibly  of  mortgage,  shall  act  as  a  sale,  it  is  not  a 
sme  gaa  non  that  tho  mortgage  deed  should  contain  onerous  conditions. 
It  is  well  known  that  such  transactions  are  likely  to  be  contested,  and  it 
is  therefore,  not  improbable  that  care  will  be  taken  to  allow  nothing  to 
appear  in  a  mortgage-deed  which  could  excite  suspicion,  and  yet  the  parties 
concerned  might  have  a  secret  understanding  and  have  so  arranged  that 
there  should  be  no  option  left  to  redeem  the  land. 
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lu   the   present  case  the  Court  found  on  the  facts  that  an  ostensible 
deed  of  mortgage  was  in  reality  a  deed  of  sale. 

Further  appeal  from  the  order  of   Bai    Bahadur    Lata   Buta    Mai, 
Divisional  Judge,  Mooltan  Division,  dated  \7th  July  1896. 
Lai  Chand,  for  appellant. 
Vishnu  Singh,  for  respondent. 

The  facts  of  the  case  sufficiently  appear  from  the  judgment 
of  the  Court,  delivered  by 

Anderson,  J. — In  this  case  the  plaintiff ,  Parma  Nand,  claims  3Qf]t.  May  1899. 
pre-emptioD  on  account  of  a  transaction  between  one  Moti  Ram  and 
Airapat  Ram  by  which  the  former  purports  to  mortgage  certain 
land  to  the  latter,  but  plaintifl  alleges  the  transaction  to  be  really 
a  sale,  and  that  Airapat  Ram  had  supplied  Moti  Ram  with  funds 
to  prosecute  a  previous  pre-emption  suit  against  Parma  Nand, 
present  plaintiff,  and  his  vendor,  Kazi  Muhammad  Adil,  on  the 
understanding  that  the  land  should  be  subsequently  made  over 
to  him  which  would  facilitate  his  acquiring  certain  irrigation 
rights  in  kassi  Kazianwala  which  he  had  otherwise  no  chance 
of  acquiring. 

The  first  Court,  in  a  full  judgment,  held  that  the  intention 
of  Moti  Ram  was  to  sell  to  Airapat  Ram  and  gave  its  reasons. 
The  lower  Appellate  Court  was  of  opinion  that  clearer  proof 
was  needed  to  show  that  there  was  a  cotemporaneons  oral  agree- 
ment between  the  parties  which  might  have  made  the  transac- 
tion a  sale,  and  farther  that  the  mortgage  deed  itself  contained 
no  unusual  or  onerous  conditions  and  that  plaintiff  had  failed 
to  establish  his  case. 

We  have  heard  arguments  and  have  fully  considered  the 
case.  The  mortgage-deed  does  not  on  the  face  of  it  contain  any 
very  onerous  condition  save  that  it  is  therein  provided  that  all 
expenditure  incurred  by  the  mortgagee  in  clearing  the  kassi 
shall  be  made  a  charge  on  the  land  and,  corffeidering  that  the 
mortgagee  was  in  possession  and  receiving  all  the  produce,  this 
would  certainly  be  an  unusual  if  not  an  onerous  condition. 

But  in  a  case  where  parties  have  a  private  understanding 
that  a  transaction,  ostensibly  of  mortgage,  shall  act  as  a  sale  it 
is  not  a  sine  qua  non  that  the  mortgage-deed  should  contain 
onerous  conditions.  It  has  now  become  well  known  that  such 
transactions  are  likely  to  be  contested  and  it  would  be  no  wonder, 
if  care  were  taken  to  allow  nothing  to  appear  in  a  mortgage- 
deed  which  could  excite  suspicion  that  a  sale  had  been  effected 
and  yet  the  parties  concerned  might  have  their  secret  mjderstan<J. 
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ing  and  have  so  arranged  that  there  should    be  no  option  left  to 
redeem  the  land. 

The  learned  Divisional  Judge,  in  considering  the  evidence 
tendered  as  to  the  real  nature  of  the  agreement  between  Moti 
Ram  and  Airapat  Ram  and  the  latter's  inability  to  account  for 
the  entry  made  by  him  in  his  own  handwriting  in  Moti  Ram's 
bahi  one  day  previous  to  execution  of  the  mortgage-deed,  does 
not  appear  to  have  fully  considered  the  principle  laid  down  in 
Punjab  Record,  No.  100  of  1895  in  the  note  contained  in  pages 
477,  478,  479,  that  the  third  party,  viz.,  the  pre-emptor,  is  not 
bound  by  Section  92  of  the  Evidence  Act  and  that  Section  99 
has  not  the  effect  of  restricting  his  right  to  show  that  the 
contract  embodied  in  writing  is  not  the  real  contract  between 
the  parties  to  the  particular  case  mentioned  therein. 

The  entry  in  the  bahi  distinctly  provides,  contrary  to  the 
terms  of  the  deed,  that  Airapat  Ram  shall  never  attempt  to 
recover  the  money  otherwise  than  from  the  land  itself-  This, 
taken  with  the  power  given  in  the  deed  to  the  mortgagee  to 
mount  up  charges  on  the  land  in  an  irresponsible  manner, 
coupled  with  the  fact  that  the  land  was  being  mortgaged  for 
Rs.  50  more  than  its  value  as  recently  defined  by  a  Court  in  a 
pre-emption  suit  leads  us  to  the  conclusion  that  the  real  transac- 
tion was  something  different  from  that  committed  to  writing. 
Moti  Ram's  coming  forward  to  admit  the  nature  of  that  transac- 
tion is  relevant  as  regards  plaintiff's  case  and  cannot  be  got 
over  merely  on  the  supposition  that  he  may  have  been  won 
over  by  plaintiff  and  helps  him  from  interested  motives. 

His  admission  is  against  his  own  interest,  as  he  thereby 
deprives  himself  from  exercising  his  equity  of  redemption  on  a 
future  occasion. 

We  are,  therefore,  disposed  to  think  that  the  lower  Appellate 
Court  should  not  have  interfered  with  the  order  of  the  first 
Court  on  the  ground  that  no  sufficient  evidence  had  been  offered 
to  prove  that  the  transaction  was  in  reality  an  absolute  transfer, 
although  on  the  face  of  it  the  mortgage-deed  showed  it  to  be 
nothing  but  an  ordinary  mortgage  with  possession,  not  redeem- 
able till  15  years  should  elapse.  The  circumstances  of  the  case 
lead  to  the  conclusion  that  there  had  been  a  plot  on  the  part 
of  Airapat  Ram  to  get  possession  of  this  land,  which  he  could 
obtain  only  through  a  real  pre-emptor  acting  as  a  cats-paw,  and 
the  action  of  Moti  Ram  in  transferring  the  possession  of  land 
to  him  immediately  on  his  getting  his  decree  against  Parma 
Nand  for  an  extravagant  sum  for  a  mortgagee  to  lend  on  it, 
confirms  this  view. 
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We  see  no  reason  to  allow  Airapat  Ram  the  additional 
Us.  50  added  to  the  market  price  which  had  been  previously 
settled  at  Rs.  400  only  although  he  may  have,  in  fact,  paid 
the  amount  to  Moti  Ram. 

The  appeal  is  accepted,  the  order  of  the  first  Court  decree- 
ing pre-emption  is  restored  in  its  entirety,  and  the  appellant 
will  get  his  costs  in  this  and  in  the  Divisional  Court. 

Appeal  allots  td. 

No.  21 
Before  Mr,  Justice  Reid,  Chief  Judge,  and  Mr.  Justice 
Robertson, 
BHANA  MAL,  DECREE-HOLDER, 

Versus.  ^Refhence  Siox. 

GANPAT  RAI,  JUDGMBNT-DEBTOR.  ) 

Case  No.  3  of  1899. 

Civil  Procedure  Code,  1882,  Sections  235,  245,  269,  325— Execution  of 
decree— Application  for  attachment  and  sale  of  property  -  Subsequent  applica- 
tion for  arrest  of  judgment-debtor — Form  of  application — Property  duly 
attached  and  deposited  with  caretaktr— Disappearance  of  attached  property — 
Bight  of  decree-holder  to  proceed  against  person  of  judgment-debtor. 

Held,  that  where  a  formal  and  legal  application  for  execution  ot  a 
decree  has  been  made  within  time  in  accordance  with  the  requirements 
of  Section  235  of  the  Civil  Procedure  Code  and  has  been  registered  in  Court 
under  Section  245  of  the  Code,  and  such  application  was  for  attachment 
and  sale  of  specific  property,  the  decree 'holder,  if  such  attachment  has 
been  duly  effected,  but  the  decree  has  not  been  satisfied  by  sale  of  the 
property  attached,  must,  if  he  wishes  to  apply  for  satisfaction  by  the 
arrest  of  the  judgment-debtor  apply  in  accordance  with  the  provisions  of 
Section  235  of  the  Code. 

Held,  further,  that  if  moveable  property  of  the  judgment.debtor, 
amply  sufficient  to  satisfy  the  decree,  is  attached  and  made  over  by  the 
attaching  officer  to  a  caretaker,  under  the  rules  framed ,  under  Section  269 
of  the  Code,  and  is  subsequently  not  forthcoming  from  the  custody  of  the 
caretaker,  who  is  himself  missing,  the  decree-holder  cannot  further  exe- 
cute his  decree  against  the  person  or  property  of  the  judgment-debtor, 
other  than  that  attached  and  made  over  to  the  caretaker,  unless  it  be 
proved  that  the  judgment-debtor  was>  party  to  the  disappearance  of  the 
property  attached. 

Case  referred  by  W.  A.  Earns,  Esquire,  District  Judge,  Amritsar. 
Sangam  Lai,  for  decree-holder. 
Harkishen  Lai,  for  judgment-debtor. 
The  order  of  the  Chief  Court  was  as  follows  : 

Reid,  C.  J.— This  is  a  reference  under  Section  617  of  Aet      Uh  Sun§  1899 
XIV  of  1882. 
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The  questions  referred  are  : — 
(1).  If  a  formal  and  legal  application  for  execution  of 
a  decree  be  made  within  time  in  accordance  with 
the  requirements  of  Section  235  of  Act  XIV  of  1882, 
and  be  registered  in  Court  under  Section  245  of  the 
Code,  is  it  necessary,  each  time  the  mode,  in  which 
the  assistance  of  the  Court  is  required,  is  changed, 
that  a  new  formal  application  should  be  made  in 
accordance  with  the  requirements  of  Section  235, 
or  is  an  ordinary  written  application,  setting  out 
the  particular  mode  in  whwh  the  assistance  of  the 
Court  is  required  for  the  relief  songht,  sufficient? 

(2).    If    moveable    property   of    the  judgment-debtor, 
amply  sufficient  to  satisfy  the   decree,  is  attached 
and  made  over    by  the  attaching     officer   to  a 
caretaker,  under  rules  framed   under   Section  269 
of  the  Code,  and  is   subsequently  not  forthcoming 
from  the  custody  of  the  caretaker,  who  himself 
is  missing,  can  the  decree-holder  further   proceed 
against  the  person  or  property  of  the  judgment- 
debtor,  in  execution  of  his  decree  ? 
Our  reply  to  the  first  question   is  that,    where,   as  in  the 
present  case,  the  first  application  was  for  attachment  and  sale 
of  specific  property,  and  such  attachment  has  been  duly   effect- 
ed, the  decree-holder,   whose    decree   has   not  been  satisfied 
by  sale  of  the  property  attached,  and  who  applies  for   satisfac- 
tion by  the    arrest  of  the  judgment- debtor,   must  apply  in 
accordance  with  the  provisions  of  Section  235  of  the  Code. 

Section  256,  which  provides  for  oral  applications  for  exe- 
cution, does  not  apply  to  the  present  case. 

Gopal  Singh  v.  Janki  Koer,  L  L.  B.  XXIII  Gale.,  217,  and 
Hira  Lai  v.  Dulari  Koer,  12  W.  N,t  All.  3,  are  in  point,  and 
this  is  not  a  case,  as  in  Lakhmi  Ohand  v.  Ballabh  Das,  I.  L.  B.t 
XVII  All,  425,  of  an  application  merely  to  renew  proceedings 
which  had  been  '  stayed. 

On  the  second  question  counsel  for  the  decree-holder 
contends,  on  the  authority  of  Shib  Singh  v.  Sita  Ram,  J.  L. 
B.,  XIII  AIL,  76,  and  OolUctor  of  Etawa  v.  Beti  Uaharani, 
I.  L.  R,  XIV  All,  162  (and  afterwards  affirmed  by  their 
Lordships  of  the  Privy  Council),  in  which  it  is  laid  down 
that  a  judgment-debtor  can  sue  on  an  attached  bond  or  for 
recovery  of  an  attached  debt,  and  thereby  save  limitation, 
although  he  cannot  realize  the  debt  due  by  execution  oi  decree 
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or  otherwise,  that  the  judgment-debtor  retains  the  property 
in  and  control  over  the  property  attached,  but  the  cases  are 
widely  dissimilar.  Attachment  was,  nnder  Section  269,  of 
specific  boxes  containing  dyes,  and  they  were  presumably 
entirely  out  of  the  judgment-debtor's  control,  having  been 
made  over  by  the  attaching  officer  to  a  caretaker. 

In  Addison  on  Tor ts,  Kd.  10,  page  704,  authorities,  not 
available  in  the  Library  of  this  Court,  are  quoted  as  laying 
down  the  roles  that  it  is  the  duty  of  the  sheriff  to  sell  goods 
seized  within  a  reasonable  time  after  seizure,  and  that,  if  he 
fails  to  do  so,  an  action  is  maintainable  against  him  by  the 
judgment-creditor,  while,  if  he  sells  more  than  sufficient  to 
satisfy  the  debt  and  costs,  he  will  be  responsible  in  damages 
to  the  judgment-debtor;  and  in  Chitty's  Archbold's  Practice 
of  the  Q.  B.  Division,  Ed.  14,  Chapter  LXXV,  16  and  17  (page 
869),  authorities  are  cited  for  the  following  rules :  as  soon 
as  the  sheriff  seizes  the  debtor's  goods  under  the  writ  he  is 
thereby  absolutely  discharged  to  the  extent  of  the  levy, 
whether  the  sheriff  sell  the  goods  or  return  the  writ  or  not, 
or  though  they  afterwards  be  rescued  from  him ;  and  the 
debtor  may  plead  this  to  an  action  on  the  judgment;  or,  if 
another  writ  be  sued  out  against  him  for  the  same  debt,  he 
may  be  relieved  upon  motion.  The  sheriff  is  liable  to  the  exe- 
cution creditor  for  the  amount  of  the  levy. 

Applying  these  rules,  our  answer  to  the  second  question 
is  that  tbe]i  decree-holder  cannot  further  execute  his  decree 
against  the  person  or  property  of  the  judgment-debtor,  other 
than  that  attached  and  made  over  to  the  care-taker,  unless  it 
be  proved  that  the  judgment-debtor  was  a  party  to  the  dis- 
appearance of  the  property  attached.  The  parties  will  bear 
their  own  costs  of  this  Court 

*    No-  22. 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Anderson. 
GHULAM  MUHAMMAD  AND  OTHERS,— (Defendants),— 

APPELLANTS,  ) 

Versus  f  Appilmm  Sim. 


ABBAS  KHAN  AND  OTHERS,— (Plaintiffs),— 
RESPONDENTS. 

Case  No.  1336  of  1896. 

Custom— Collateral  succession — Whole  and  half  blood — Power  to  transfer 
by  will — Eiwaj-i-am — "Sons  by  woman  of  inferior  tribe" — Bilochi  'woman 
— Awans  ofTalagang  tahsil,  Jhelum  District. 
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Found,  that  among  Awans  of  the  Jhelum  District  the  tribal  rule  of 
succession  is  that  of  pagvand,  and  that  defendant,  upon  whom  the  burden 
of  proof  rested,  had  failed  to  prove  a  special  family  custom  of  chundavand 
at  variance  therewith. 

.The  chundavand  and  pagvand  rules  of  succession  are  not  on  an  equality, 
and  it  is  for  the  party  alleging  the  applicability  of  such  a  custom  as  that 
of  chundavand  to  establish  it  clearly. 

Held,  on  the  facts  of  the  case,  that  defendants  who  were  the  descend* 
.  ants  by  one  wife,  had  failed  to  prove  that  on  the  death  of  their  father  they 
had  formed  themselves  into  a  separate  family  so  as  to  exclude  from  col- 
lateral succession  the  other  branches  of  the  family. 

The  Riwaj-i-am  contained  a  clause  to  the  effect  that  sons  by  a  woman 
of  an  inferior  tribe  do  not  take  a  full  share  of  an  inheritance  but  are 
merely  allowed  some  land  by  way  of  maintenance.  It  appeared  that  certain 
of  the  plaintiffs  were  descendants  of  N.  K.,  the  common  ancestor  of  the 
parties,  by  a  Bilochi  woman,  and  that  on  the  distribution  of  N.  K.'s  estate, 
these  plaintiffs,  who  were  then  minors,  received  only  one  share  between 
them  instead  of  two. 

Held,  that  (even  if  effect  were  to  be  given  to  the  provision  in  the 
Ritoaj-i-am)  it  had  not  been  proved  that  the  mother  of  these  plaintiffs  was 
a  woman  of  "  an  inferior  tribe,"  and  that  it  was  probably  because  these 
plaintiffs  were  not  then  in  a  position  to  assert  their  rights  that  they  had 
been  put  off  with  less  than  their  rightful  share  on  the  original  distribution. 

8cmble  :  Among  Awans  of  the  Talagang  tahsil  of  the  Jhelum  District, 
the  power  to  transfer  ancestral  property  by  will  does  not  exist. 

First  appeal  from  the  decree  of  Maulvi  Inam  Ali,  District  Judge. 
Jhelum,  dated  let  October  1896. 

H.  A.  B.  Rattigan,  for  appellants. 

Oertel,  for  respondents. 

The  relationship  of  the  parties  and  the  facts  of  the  case  are 
fully  set  out  in  the  judgment  of  the  Court  which  was  delivered 

by 

26th  Hay  1899.  Gordon  Walker,  J.— The  parties  to  this  suit  are  Awans  of 

the  TalagaDg  tahsil  of  the  Jhelum  District.  They  are  descended 
from  Nur  Khan,  who  had  three  wives,  the  pedigree-tablo  being 
as  below, — 
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The  properly  in  dispute  belonged  to  Amir  Khan,  son  of 
Nnr  Khan,  who  has  died  without  issue.  Plaintiffs  sue  for  their 
shares  as  collaterals,  while  defendants  deny  plaintiffs'  right  to 
succeed  on  two  grounds,  (a)  that  the  family  is  governed  by  the 
custom  of  chundavand,  and  that  Nur  Khan's  sons  by  Mussammat 
Gauhar  Bano  have  formed  a  separate  group,  and  that  for  these 
reasons  defendants,  who  are  brothers  of  the  full  blood,  exclude 
plaintiffs  ;  and  (iV)  deceased  made  a  will  in  favour  of  defendant 
1  ;  (m)  it  is  further  pleaded  as  regards  the  claim  of  plaintiffs 
4  and  5  that  they  are  the  sons  of  alow  caste  -woman  and  cannot, 
therefore,  inherit,  being  only  entitled  to  maintenance;  (iv) 
another  question  raised  by  the  pleadings  is  that  Khudadad 
Khan,  as  the  eldest  son  of  Nur  Khan,  took  a  double  share  in 
right  of  primogeniture  (haq  sardari),  and  his  son,  plaintiff  1, 
claimed  a  double  share  in  the  inheritance  of  Amir  Khan's 
estate,  in  accordance  with  this  custom.  Defendants  deny  the 
rights  of  plaintiff  1  in  any  event  to  take  a  double  share. 

The  lower  Court  has  found  against  plaintiff  1  on  the  last 
point  (iv)  ;  and  as  there  is  no  appeal  by  him,  it  is  not  necessary 
for  us  to  refer  to  that  question.  The  third  ground  of  appeal, 
which  deals  with  this  matter,  appears  to  have  been  introduced 
under  a  misapprehension  and  was  abandoned. 

For  the  rest  the  first  Court  has  found  (t)  that  the  distri- 
bution of  Nur  Khan's  property  was  pagvand,  and  that  the 
parties  are  governed  by  this  custom.  Further  that  there  has 
been  no  separation  of  the  family  into  groups  such  as  would 
result  in  the  full  blood  excluding  the  half  blood. 

(ut)  As  regards  plaintiffs  4  and  5,  the  lower  Court  has 
found  that  their  mother,  a  Bilochi  woman,  was  not  of  a  low  caste, 
and  that  they  cannot  be  deprived  of  their  equal  shares  with  the 
other  plaintiffs,  that  they  were  minors  at  the  time  of  the 
distribution  of  Nur  Khan's  estate,  which  accounts  for  their 
getting  only  one  share  between  them,  but  that  there  is  no  reason 
why  they  should  be  deprived  of  a  full  share  now. 

(ii)  As  regards  the  will  alleged  to  have  been  executed  by 
deceased  in  favor  of  defendant  1,  the  first  Court  finds  that  it 
was  executed  by  deceased  while  he  was  in  his  senses ;  but 
that  deceased  had  not  the  power  to  alter  the  order  of  succession 
by  will,  and  that  it  cannot  affect  plaintiffs'  interests. 

In  accordance  with  its  findings  the  first  Court  decided 
that  plaintiffs  are  entitled  to  five-sevenths  of  deceased's 
estates  in  dispute,  with  the  exception  of  the  price  of  two  mares 
(this  part  of  the  claim  was  possibly  introduced  to  give  plaintiffs 


May  1899.  ]  CIVIL  JUDGMENTS— No.  22.  ]27 

a  first  appeal  to  this  Court,  but  we  are  not  concerned  with  it 
now  as  plaintiffs  do  not  appeal).  As  regards  the  remaining  two 
shares  it  was  decided  that  defendant  1  was  entitled  to  one,  and 
Fazldad's  widows  (defendants  2  and  3)  to  the  other  share  for  life. 

Defendants  appeal  from  this  decision  on  all  the  points 
decided  against  them. 

(w)  It  is  necessary  first  to  dispose  of  the  question  of  the 
will,  for  it  is  clear  that  if  the  will  is  maintained  it  is 
unnecessary  to  decide  any  of  the  points  that  would  otherwise 
arise.  There  is  no  doubt  that  amongst  the  Awans,  at  all  events 
of  the  Jhelum  and  Shahpur  Districts,  there  is  a  power  of 
disposing  of  ancestral  property  in  land  which  is  more  extensive 
than  that  recognized  amongst  other  agricultural  tribes  generally. 
This  view  has  been  accepted  in  several  recent  decisions  of  this 
Court  (see  in  particular,  Punjab  Record,  No.  79  of  1896).  But 
there  is  a  wide  difference  between  the  power  of  disposing  of 
property  inter  vivos  by  gift,  and  that  of  disposing  of  it  by  will, 
see  the  recent  decisions  published  as  Punjab  Record,  No.  88  of 
1895,  and  No.  24  of  1898.  In  the  former  Mr.  J.  Chatterji 
remarked,  "  There  is  an  essential  difference  between  gifts  which 
"  take  effect  inter  vivos  and  are  followed  by  possession  and  wills 
"  which  come  into  force  after  death,  and  in  which  of  course  there 
"is  no  transfer  of  possession  in  the  lifetime  of  the  testator,  &c, 
"  Ac."  Also  see  pages  71  and  72  of  Punjab  litord  of  1898,  where 
the  matter  is  again  fully  dealt  with  by  the  same  learned  Judge. 
Punjab  Record,  No.  108  of  1893,  which  was  followed  in  No.  88  of 
1895,  is  good  authority  for  holding  that  amongst  the  Awans  at 
all  events  the  power  to  transfer  ancestral  property  by  uiil  does 
not  exist,  and  there  is  nothing  in  the  present  case  that  would 
dispose  us  to  differ  from  that  conclusion.  The  question  of  the 
validity  of  wills  amongst  agriculturists  generally  is  discussed  in 
paragraph  38,  pages  124-25  oiTrihal  Law  in  the  Pu> jab.  It  is 
there  observed  that  the  power  to  alter  the  succession  by  will  "  is 
"  not  only  unknown  but  is  necessarily  opposed  to  the  fundamental 
"principles  of  customary  law."  It  is  not  necessary  to  decide 
the  point  definitely  ;  but  we  doubt  very  much  whether  even  if 
a  custom  were  proved  in  favour  of  the  power  of  the  deceased 
to  dispose  of  his  property  by  will,  the  will  in  the  particular  case, 
which  was  execnted  a  few  hours  before  the  testator's  death,  and 
while  he  was  probably  under  the  influence  of  defendant  1  could 
be  supported. 

This  brings  us  to  the  main  question  that  arises  in  the  case 
(t)  the  exclusion  of  the  half  blood  by  the  whole  blood.  The 
question  has  before  ua  been  argued  entirely   and  rightly  so,  a* 
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one  of  custom  ;  on  this  point  reference  may  be  made  to  the 
remarks  of  Sir  M.  Plowden  at  pages  24  and  25  of  Punjab  Record 
for  1891  (Civil  Judgments).  The  principal  authority  on  the 
question  now  for  decision  is  that  judgment  (Punjab  Record,  No. 
4  of  1891)  a  Full  Bench  ruling  in  which  it  was  discussed  in  all  its 
bearings.  Taking  Mr.  J.  Plowden's  first  judgment  and  that  of 
Mr.  J.  Rivaz,  we  have  the  following  principles  laid  down  (pages 
11  and  i2)  :  "In  cases  of  collateral  succession  arising  in  this 
"  Province  of  which  the  decision  is  governed  by  custom  and  in 
"  which  a  portion  of  the  property  of  the  common  ancestor  of 
"the  deceased  and  of  the  claimants  is  in  dispute  when  it 
"  appears — 

11  (a)  that  the  property  of  the  common  ancestor  was  dis- 
"  tribnted  according  to  the  rule  of  chundavand; 

u  (b)  that  the  property  of  the  common  ancestor  was 
"  distributed  according  to  the  rule  of  pagvand. 

M  The  Court  may  presume  until  the  contrary  is  proved  in 
"  case  (a)  that  the  whole  blood  excludes  the  half  blood,  and  in 
"  case  (6)  that  the  whole  blood  and  the  half  blood  succeed 
11  together.  "  (Plowden,  J.) 

"  It  must,  I  think,  be  conceded  that  the  fact  of  *  the  division  of 
"  the  paternal  estate  having  taken  place  either  according  to  the 
"  pagvand  or  the  chundavand  rule  materially  affects,  even  if 
u  it  does  not  conclusively  settle,  the  question  of  the  succession 
44  of  the  relatives  of  the  whole  and  the  half  blood  inter  se,  to  the 

44  estate  of  the  deceased  brother  or  cousin, &c.,  &c."  (Mr. 

J.  Rivaz,  pages  54-55).  Mr.  J.  Plowden's  second  judgment 
from  page  21  onwards  discusses  the  further  question  of 
association  even  where  there  has  been  an  original  pagvand  distri- 
bution of  the  whole  blood  into  groups,  and  the  formation  as  it  were 
of  new  families.  His  conclusions  are  stated  at  pages  22-25  begin- 
ning :  "  There  is  no  contradiction,  &c."  The  following  may  be 
"quoted. — To  put  the  whole  matter  into  the  smallest  compass 
44  the  competition  between  the  whole  blood  and  the  half  blood  in 
44  any  particular  case  seems  to  me  to  resolve  itself  at  least  into 
*4  a  question  whether  the  claimants  of  the  whole  blood  and  of 
44  the  half  blood  are  regarded,  by  the  eye  of  custom,  as  members 
4f  of  a  single  family  iu  respect  of  the  subject-matter  in  dispute. 
44  When  there  has  been  a  chundavand  distribution  they  are  not 
"  so  regarded  because  such  a  distribution  usually  entails  a 
44  splitting  up  the  family  into  several  distinct  households  and 
•4  an  actual  partition  of  the  family  land.  When  there  has  been 
u  x pagvand  distribution  the  claimants  may  or  may  not    be  bo 
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carded     according  to   circumstances.     Ordinarily    they    i 
yarded  by  custom  as    members  of  a   single  family    because 
9  they  were  so  regarded  at  the  time  of  the  pngvqnd  distribution. 
"Bat    subsequent    events   may     have    altered  the   constitution 

9  of  the  family In  all  cases  the  first  thing  is  to  ascertain 

"the  original  mode  of  distribution,  and  then  how  the  members 
8  of  the  family  have  dealt  with  the  laud  inter  se  since  it 
"  occurred." 

Applying  these  principles  to  the  present  case  the  first  point 
to  be  settled,  and  it  is   ns  often   happens   in  such   cases,    not   a 
very  easy    one    io   decide,  is    whether  the   distribution   of  Nur 
Khan's  property  was  in  fact  according  to   the  fagvand    or   the 
chundavand    rule.     Mutation  was  effected  of  the  estate  of  Nur 
Khan  by  order  of  the   Tahsildar,   Talagang,   dated   17th    April 
1884,  in  accordance  with  a  compromise  arranged    amongst   his 
descendants.     The  two  sons  of  Mnssammat  MnlktBano   were 
given  only  one  share  between  them  because  they  were  considered 
not   to  be  on  an   equality  with  the  others   on  account   of  their 
mother's   caste,    while    Khndadad    was  given   a  double    share 
because   he    was  the   eldest   son.     These  two   matters  do    not 
affect    the    essential  features  of   the  distribution    as   between 
the    sons    of    Mussammats   Sardar    Bano    and  Gauhar    Bano. 
There  were    two   widows  to  be  provided  for,   (a)   Mnssammat 
Gauhar  Bano,   widow    of  Nur   Khan   and   mother   of   Ghnlam 
Muhammad,  &c,  and    (6)   another    Mnssammat   Gauhar  Banc, 
widow  of  Allayar  Khan,  who  had  pre-deceased  Nur   Khan    (see 
pedigree-table  above).     Each  of   these    widows    was   allotted  a 
share    in    the    distribution    equally    with   the   surviving    male 
heirs,  so  that  there  were  eight  shares    instead  of   six.     It  was 
provided  that  these  widows'  share  should  revert  on  the  death  of 
the  widows  in  the  case  of  (a)  to  her  sons  and   in  the  case  of  (6) 
to  the  surviving  brothers  of   the    full   bleed   with  the   widow's 
husband.     The  difficulty  in   deciding  whether   the   distribution 
was  pagvand  or  chundavand   of  course  arises  from  the  fact   that 
there  were  three  sons  surviving  and  one  widow  to  be   provided 
tor  in  each  of  the  two  branches,  i.  e.,  an  equal  number  of  shares, 
do  not  see  that  it  is  material  that  one  widow  was  a  mother 
and  the  other  a  brother's  widow,  nor  does  it   appear  that  any 
clear  inference  is  to  be  drawn   either  way  from   the   fact   that 
these  widows'  shares  were  to  fail  in  each  to  its   own   branch  of 
the  family.     The  arrangement  would  appear   in  effect  to   have 
been   this  that  three   shares  were   allotted  to  each   branch,  a 
provision  for  the  maintenance  of   the    widow   in   each  branch 
being  made  by  giving  her  a  share  during  life.     Owing  to  the 
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fact  that  there  was  an  equal  number  of  sons  in  each  of  the 
two  branches,  the  question  as  between  division  chundavand 
and  pagvand  did  not  arise,  and  it  cannot,  therefore,  be  said 
that  the  division  between  the  sons  of  these  two  wives 
was  chundavand. 

Some  attempt  was  made  to  show  that  amongst  the 
descendants  of  Fatteh  Sher,  grandfather  of  Nur  Khan,  the 
whole  has  excluded  the  half  blood,  but  the  evidence  on  the  point 
is  quite  insufficient  to  establish  anything,  and  it  is  proved  that 
in  the  partition  of  the  shamilat,  the  surviving  descendant  of 
Fatteh  Sher  took  equal  shares,  no  distinction  being  made. 

The  custom  of  chundavand  is   at  least  an  exceptional  one. 
There  is  a  tendency  for  the  Courts  now  to  go  further  than  this; 
but  it  is   sufficient    here    to  emphasize  the    fact  that   the   two 
rules  of  succession  are   not   on  an  equality,  and    it   is  for   the 
party  alleging  the  applicability  of  such   a   custom   as  that  of 
chundavand  to  establish  it  clearly.     We    are  quite  unable   to 
hold  that  a   special   family   custom   of    chundavand  has  been 
proved  in  the  present  case.     The  copy  of  an  extract  from   the 
Riwaj-i-am,  which  is  on  the  file,  shows  that  the  custom  of  the 
tribe  was  agreed  to  be  pagvand,  and  it  is  pointed  out  that  in  the 
column  of  "  exceptional  and  family  customs  "Nur  Khan  merely 
asserts  the  existence  of  a  custom  of  haq  sardari,   implying  that 
there  was  no  custom  in  his  family  of   chundavand.   Nor  are  we 
able  to   hold   that,  since   Nur   Khan's   death  and  the   original 
partition,  the  descendants  of  Mussammat  Gauhar  Bano  (wife  of 
Nur   Khan)   have  formed  themselves  into  a  separate  family  or 
group,  so  as  to  exclude  from  collateral  succession  the  members  of 
the  other  branches  of  the  family.     The  succession  to  the  shares 
held  by  the  two  Gauhar    Banos   was  arranged  between   the 
parties  in  the  original   distribution,  and    the  present  instance 
(in  dispute)  is  the  only  one  in  which  the  question  of  collateral 
succession  could  have  arisen.     There  are  thus   no  instances  of 
succession  to   support  the  allegation  that  there  has  been  such  a 
formation  of  groups.     All  that  appears  as  to  separation  is   that 
while  Ghulam  Muhammad    (defendant  1)     and  the  deceased 
remained  joint,  Fazl  Dad,  who  is  the  third  brother  of  the  whole 
blood  with  them,  was  separate,  which  gives  a  negative  result. 
Of  the  other  decisions  quoted  by  Mr.  Rattigan  it  may  be  noted 
that  in  Punjab  Record,  No.    143  of   1892,  the  original  distribu- 
tion was  chundavand.     In  Punjab  Record,  No.  22  of  1895,  also  the 
original  distribution  was  by  wives.     In  Punjab  Record,  Nos.  32 
and  48  of  1891,  also  the  formation  of  separate  groups  according  to 
wires  in  the  original  distribution  was  found  to  be  established, 
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The  only  question  remaining  to  be  noticed  is  (Hi),  the  right 
of  plaintiffs  4  and  5  to  share  with  the  others  equally  ;  and  here 
too  we  agree  with  the  lower  Court.  It  is  true  that  the 
Miwaj-i-am  contains  a  clause  to  the  effect  that  the  sons  by  a 
woman  of  an  inferior  tribe  do  not  take  a  full  share,  but  are 
allowed  some  land  for  maintenance ;  and  it  is  also  true  that  in 
the  original  distribution  of  Nur  Khan's  estate  these  plaintiffs 
only  got  one  share  between  them  instead  of  two.  But  even  if 
we  were  prepared  to  give  effect  to  such  a  provision,  it  is  not 
proved  that  the  mother  of  these  plaintiffs  belonged  to  an 
inferior  tribe,  and  we  are  inclined  to  agree  with  the  first 
Court  that  they  were  put  off  with  less  than  their  rights  in  the 
original  distribution,  which  was  effected  by  compromise  between 
the  members  of  the  family,  because  they  were  not  then  in  a 
position  to  assert  them.  We  see  no  reason  for  differing  from 
the  first  Court  on  any  of  the  points  raised  for  the  appellants, 
and  we  accordingly  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No,  23. 

Before  Mr.  Justice  Reid,  Chief  Judge. 

AHMAD  MIRZA  KHAN,— (Plaintjff),— APPELLANT, 

*ersus  \  Appellati  Sidi. 

HIRA  LAL,— (Defendant),— RESPONDENT. 

Case  No.  158  of  1899. 

Preliminary  issue  as  to  whether  defendant  wa*  a  minor  at  time  of  suit — 
Issue  decided  against  defendant  by  first  Court  but  suit  dismissed  on  the  merits 
— Finding  by  lower  Appellate  Court  that  defendant  was  aminor — Case  remand- 
ed for  trial  after  appointment  of  guardian  ad  litem — Procedure — Civil  Pro- 
cedure  Code,  1882,  Sections  443,  444,  562,  582. 

On  the  objection  by  the  mother  of  the  defendant  that  the  latter  was 
a  minor  and  that  a  guardian  ad  litem  should  be  appointed  for  him,  the 
Court  of  first  instance  framed  a  preliminary  issue  as  to  defendant's  age,  and, 
finding  that  he  was  not  a  minor,  framed  other  issues  on  the  merits  and 
eventually  dismissed  the  suit.  Plaintiff  appealed  to  the  Divisional  Court, 
and  the  defendant  filed  cross-objections,  based  on  the  ground  that  he  was 
a  minor  at  the  date  of  suit.  The  Divisional  Court  found  that  defendant  was 
a  minor  as  alleged,  and  remanded  the  case,  under  Section  562  of  the  Civil 
Procedure  Code,  for  trial,  after  appointment  of  a  guardian  ad  litem.  From 
this  order  plaintiff  appealed  to  the  Chief  Court,  and  it  was  contended  on 
his  behalf  that  as  the  suit  had  not  been  decided  on  a  preliminary  point, 
the  order  of  remand  under  Section  562  was  illegal. 

Held,  that  Section  562  of  the  Code  was  not  a  bar  to  the  exercise  by  an 

Appellate  Court  of  the  jurisdiction  conferred  by  Sections- —  '        *    under 

5815 
which  the  proper  course  to  be  adopted  in  the  present  case  was  to  set  aside 
all  the  proceedings  subsequent  to  the  filing  of  the  plaint,  inasmuch  as,  on 


i" 
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the  finding  of  the  lower  Appellate  Court,  that  defendant    was  a  miuor 

date  of  suit,  they  wero  void  as  being  coram  nonjudice.    The  Court   so  far 

443  444 
modified  the  order  of  the  Divisional  Court  as  to  substitute  Sections  —  r?  ■   -' 

for  Section  562. 

Miscellaneous  further  appeal  from  the  order  of  S.  Clifford,  Esquire, 
Divisional  Judge,  Delhi  Division,  dated  3rd  November  1898 
Muhammad  Shafi,  for  appellant. 
Harkishen  Lai,  for  respondent. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows : 
2Zrd  May  1899.  REid,  C.  J.— The  appellant  sued  the  respondent,  on  the  30th 

August  1897  on  a  registered  bond  executed  by  the  latter  in  his 
favour. 

The  mother  of  the  respondent  applied  on  the  1st  October 
1897  that  a  guardian  ad  litem  should  be  appointed,  inasmuch 
as  he  was  a  minor. 

The  Court  of  first  instance  framed  a  preliminary  issue 
as  to  the  respondent's  age,  and,  finding  that  he  was  not  a 
minor,  framed  other  issues  as  to  consideration ,  undue  influence, 
Ac,  and  dismissed  the  suit,  finding  that  consideration  had  not 
passed.  The  appellant  appealed,  and  the  respondent  filed 
cross-objections,  based  on  the  ground  that  he  was  a  minor  at 
the  date  of  suit  and  at  the  date  of  execution  of  the  bond.  The 
lower  Appellate  Court  found  that  the  respondent  was  a  minor 
at  the  date  of  suit,  and  remanded  the  case,  under  Section  562  of 
the  Code  of  Civil  Procedure,  for  trial,  after  appointing  a  guard- 
ian  ad  litem  for  the  respondent,  whom  it  found  to  be  still  a 
minor. 

The  Court  of  first  instance  rejected  the  oral  evidence  and 
horoscopes  filed  by  both  parties  and  decided  the  question  of 
minority  on  entries  in  the  local  birth  register  and  the  evidence 
of  a  medical  expert. 

Kaui  Din,  father  oE  the  respondent  bad.  according  to  I  lie 
register,  two  sous,  born  in  1877  and  in  January  1882,  and  the 
lower  Appellate  Court  has  recorded  lsouikI  reasons  for  holding 
that  the  latter  entry  refer:,  to  the  respondent. 

In  my  opinion  the  view  taken  by  the  lower  Appellate 
Court  of  the  register  and  the  medical  evidence  is  on  the  whole 
correct,  and  I  am  not  prepared  to  reverse  his  finding  on  the 
question  of  minority  on  appeal.  The  evidence  of  Major  Little, 
I. M.S.,  was  recorded  in  far  greater  detail  than  that  of  Major 
Dennys,  I.M.S.,  and  the  latter,  as  remarked  by  the  learned 
Divisional  Judge,  deposed,  as  recorded  by  the  Court  of  first 
instance, "  I  think  in  majority  of  cases  a  doctor  can  guess  a  man's 
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age  when  he  is  about  19  within  two  years,  but  there  is  no  cer- 
tain data."  This  evidence  was  recorded  in  November  1897, 
Major  Little's  evidence  being  recorded  in  April  1898. 

The  next  pica  raised  is  that  the  remand  under  Section  562 
is  illegal,  the  suit  not  having  been  decided  on  a  preliminary 
point. 

The  matter  stands  thus — 

Had  the  Court  of  first  instance  found  that  the  respondent 
was  a  minor  when  before  it,  it  was  bound  to  appoint  a  guardian 
ad  litem.  On  the  finding  arrived  at  by  the  lower  Appellate 
Court  the  whole  proceedings  subsequent  to  the  filing  of  the 
plaint  were  void,  being  coram  non  judice.  Depositions  recorded 
could  not  be  used  in  any  subsequent  stage  of  the  suit  and  the 
only  course  to  be  adopted  was  to  set  aside  all  proceedings 
subsequent  to  the  filing  of  the  plaint. 

No  appeal  lay  from  the  finding  on  the  preliminary  point, 
but,  had  the  claim  been  decreed,  that  finding  might  have  been 
contested  in  an  appeal  from  the  decree. 

Under  Section  444  of  the  Code  all  orders  passed  in  the  suit 
might  be  discharged,  and  the  result  of  the  order  of  discharge 
would  be  that  secured  by  the  order  of  remand  now  appealed 
against. 

In  the  case  of  the  Bohalkhand  and  Knmaon  Bank  v.  Bowe, 
P.  A.  60  of  1883,  reported  as  to  other  points  of  law  which  arose 
but  not  as  to  this  particular  point,  a  Division  Bench  of  the 
Allahabad  Court,  finding  that  the  def  eudant  was  an  unrepresented 
minor,  set  aside  all  proceedings  subsequent  to  the  filing  of  the 
plaint,  as  being  coram  non  judice,  and  no  authority  against  this 
procedure  has  been  quoted. 

To  hold  that  Section  562  of  the  Code  is  a  bar  to  the  exercise 
by  an  Appellate  Court  of  the  jurisdiction  conferred  by  Sec- 
tions ;**3, 414  would  be  to  create  an  impasse  which  I  cannot  hold  to 

582  c 

have  been  contemplated  by  the  Code. 

I  so  far  modify  the  order  of  the  lower  Appellate  Court  as 
to  substitute  sections  443»  4*Lfor  Section   562.     The  parties   will 

bear  their  own  costs  of  this  Court. 


Appellate  Side. 
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No.  24- 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Maude. 

MUSSAMMAT  RATTAN  KAUR— ( Defendant),— 

APPELLANT, 

Versus 

BADNA,— (Plaintiff),— RESPONDENT. 

Case  No.  1170  of  1898. 

Suit  by  reversioner  on  death  of  widow — Joint  suit  against  various  defen- 
dants who  raised  different  defences — Suit  based  on  allegation  that  on  the 
death  of  the  widow  the  right  to  possession  vested  in  plaintiff  who  was  entitled 
to  eject  all  defendants  as  trespassers — Misjoinder  of  causes  of  action— Civil 
Procedure  Code,  1882,  Sections  31,  578.       —-■*** 

Plaintiff  sued  on  the  allegations  that  the  property  in  suit  belonged 
to  one  H.  S.  who  died  without  male  issue,  plaintiff  being  his  re- 
versionary heir ;  that  on  the  death  of  H.  S.  his  widow  took  possession 
of  the  property  as  a  life  tenant,  and  that  on  the  death  of  H.  S.'s 
widow  on  the  20th  July  1897,  the  defendants  took  possession  of 
the  property  unlawfully,  and  though  repeatedly  asked  to  give  up 
the  property,  definitely  refused  to  do  so  one  month  before  suit.  Plaintiff 
further  alleged  that  if  defendants  claimed  to  be  in  possession  in  virtue  of 
any  deed,  such  deed  was  inoperative  as  against  him.  The  defendants 
advanced  various  claims  to  the  property,  and  two  of  them  raised  a  plea  of 
misjoinder,  which  was  put  in  issue  and  decided  against  them  in  tho  first 
Court. .  On  the  merits  tho  first  Court  found  that  plaintiff  was  entitled  to  get 
possession  of  tho  land  and  house,  provided  that  he  paid  off  three  mortgages 
which  affected  a  portion  of  the  land  and  the  house,  viz.,  a  mortgage  of 
Rs.  300  in  favour  of  one  defendant,  another  of  Rs.  99  in  favour  of  a  second 
defendant,  aod  another  of  Rs.  99  in  favour  of  a  third  defendant  as  regards 
the  house.  Plaintiff  appealed  to  the  Divisional  Judge  who  held  that  he 
was  entitled  to  get  the  whole  of  the  property  without  any  payment,  tho 
mortgages  being  held  to  bo  either  fictitious  or  not  for  necessity.  Defend- 
ants in  that  appeal  took  no  cross-objections  on  the  point  of  misjoinder,  nor 
did  they  appeal  against  the  first  Court's  finding  thereon.  On  appeal  to  tho 
Chief  Court,  one  defendant  raised  the  question  of  misjoinder  in  the  written 
groilnds  of  appeal,  while  the  other  defendants  in  their  appeals  did  not  raise 
the  question  in  their  written  grounds. 

Held,  that  there  had  been  no  misjoinder  of  causes  of  action.  Only  one 
cause  of  action  was  disclosed  in  the  plaint,  the  meaning  of  which  was 
clearly  that  on  the  demise  of  the  widow  the  right  to  possession  of  the 
property  vested  in  the  plaintiff  who  was  entitled  to  eject  certain  trespassers, 
and  tho  fact  that  tho  various  defendants  raised  different  defences  to  tho 
plaintiff's  allegation,  was  immaterial. 

Held,  further,  that  ovou  if  there  -wore  a  misjoinder  of  partios,  the 
defect  would  be  covered  by  Section  31  of  the  Civil  Procedure  Code,  while 
Section  578  of  the  Code  would  proclude  the  Chief  Court  from  interfering 
as  the  merits  of  tho  caae  had  not  beou  affected  and  the  objection  as  tc 
misjoinder  had  not  been  taken  in  the  lower  Appellate  Court. 
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Further  appeal  from  the  decree    of  A.  Kensington,  Esquire,  Addi- 
tional  Divisiofial   Judge,    TJmballa    Division,    at  Julhindur, 
dated  23rd  July  1898. 
S.  P.  Roy,  for  appellant. 
Jaishi  Ram,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Maude,  J. — There  are  two  appeals  in  this   ease   which    can      Cjf,jh  June  1899. 
be  conveniently  dealt  with  together. 

The  facts  of  this  case  are  as  follows: — the  plaintiff,  Badnn. 
claiming  as  the  heir  of  one  Hakim  Singh,  sued  five  defendants 
for  certain  land  and  a  house  which  had  belonged  to  Hakim 
Singh.  Two  of  the  defendants,  Mussammat  Rattan  Kaur  and 
Harnani  Siugh,  are  related,  the  latter  being  the  son  of  the  former's 
sister ;  he  was  also  said  to  be  the  adopted  son  of  Mussammat 
Rattan  Kaur's  father. 

The  plaint  set  out  the  following  allegations  : — "  The  property 
"  sued  fcr  belonged  to  Hakim  Singh,  who  died  without  male  issue, 
"  plaintiff  being  his  reversionary  heir.  He  left  a  widow, 
"  Mussammat  Rupan,  who  took  possession  of  the  property  as  a 
"  life  tenant.  She  died  on  July  20th,  1897,  After  her  death  the 
"  defendants  took  unlawful  possession.  If  they  be  in  possession  in 
"  virtue  of  any  deed,  then  such  deed  is  inoperative  so  far  as  the 
"  plaintiff  is  concerned,  because  Mussammat  Rupan  had  only  a 
"  life  interest  in  the  land  and  house.  The  cause  of  action  arose  on 
"  July  20th,  1897  ;  the  defendants  have  been  repeatedly  asked  to 
';  give  up  the  property,  but  flatly  refused  a  month  ago.  The 
"  plaintiff  therefore  claims  possession  of  the  land  and  house." 

The  five  defendants  are  as  follows  :— Mussammat  Rattan 
Kaur  and  Harnam  Singh,-  cousins  of  the  plaintiff  through  a 
female,  Karam  Singh,  Hira  Singh,  and  Munshi  Ram,  and  they 
advanced  various  claims  to  the  property  in  suit.  It  was  pleaded 
that  Hakim  Singh  had  adopted  Samand  Singh,  Mussammat 
Rattan  Kaur's  father  ;  she  also  pleaded  that  she  held  11  bighas 
15  biswas  of  the  land  as  mortgagee  from  Mussammat  Rupan. 
Harnam  Singh  pleaded  that  he  was  the  adopted  son  of  Samand 
Singh,  and  that  Samand  Singh  was  the  adopted  son  of  Hakim 
Singh.  Karam  Singh  and  Hira  Singh  pleaded  that  they  were 
cultivating  tenants  of  the  land  holding  under  an  unexpired  lease 
from  Mu8sanimat  Rupan.  Hira  Singh  also  claimed  to  be  a 
mortgagee  of  the  house  from  Mussammat  Rupan.  Lastly, 
Munshi  Ram  claimed  to  be  a  mortgagee  of  a  portion  of  the  land 
ft, m.)  Mussammat  Rupan,     Hira  Singh  and  Munshi  Ram  raided 
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the  plea  of  misjoinder,  and  this  plea  was  put  in  issue.  The  first 
Court  found  that  there  had  been  no  misjoinder,  because  the  cause 
of  action  accrued  to  the  plaintiff  on  the  death  of  Mussamma-t 
Rupan,  and  that  therefore  it  was  necessary  for  him  to  recover 
possession  of  the  property  by  bringing  only  oae  suit  against  all 
the  persons  holding  possession. 

On  the  merits  the  first  Court  found  that  the  plaintiff  was 
entitled  to  get  possession  of  the  land  and  house  provided  that 
he  paid  off  three  mortgages  which  affected  a  portion  of  the  land 
and  the  house,  namely,  a  mortgage  of  Rs.  300  in  favour  of 
Mussammat  Rattan  Kaur,  of  Rs.  99  in  favour  of  Munshi  Ram, 
and  of  Rs.  99  in  favour  of  Hira  Singh  as  regards  the  house. 

The  plaintiff  appealed  to  the  Divisional  Judge,  who  decided 
that  he  was  entitled  to  get  the  whole  of  the  property  without 
any  payment,  the  mortgages  being  held  to  be  either  fictitious  or 
not  for  necessity.  In  that  appeal  the  defendants  took  no  cross- 
objection  on  the  point  of  misjoinder  ;  nor  did  they  appeal  against 
the  first  Court's  finding  on  the  point. 

In  further  appeal  to  this  Court  Mussammat  Rattan  Kaur 
has  raised  the  question  of  misjoinder  in  her  written  grounds  of 
appeal,  while  in  their  further  appeal  Hira  Singh  and  Muu'sn 
Ram  have  not  raised  the  question  in  their  written  grounds.  In 
both  appeals,  however,  counsel  have  addressed  ns  on  the  subject 
urging  that  we  are  bound  to  consider  the  point.  As  there 
appears  to  be  a  considerable  difference  of  opinion  on  the  subject, 
of  misjoinder  in  the  decisions  of  some  of  the  High  Courts  we 
have  heard  the  arguments  of  counsel  at  some  length.  A  large 
number  of  cases  has  been  cited  on  behalf  of  the  defendants- 
appellants,  but  the  one  on  which  most  stress  has  been  laid  is  the 
decision  of  the  Allahabad  High  Court  reported  in  I.  L.  JR.,  XVI 
All.,  page  279.  The  head  note  to  this  judgment  is  thus  worded  . 
14  Where  a  plaintiff  alleging  himself  to  be  entitled  on  the  death  of 
"  a  Hindu  widow  to  the  possession  of  certain  immoveable  property 
"  upon  the  death  of  such  widow  brought  a  joint  suit  against  three 
"'  sets  of  defendants  being  persons  to  whom  the  widow  in  her 
"■  lifetime  had  by  separate  alienations  transferred  separate  portions 
"  of  the  property  claimed.  Held  that  such  suit  was  bad  for 
•'  misjoinder  of  both  parties  and  causes  of  action,  <fcc."  But  from 
the  full  text  of  the  judgment  it  appears  that  in  that  suit  the 
plaintiff  had  in  his  plaint  impugned  three  different  sale  deeds 
made  by  the  Hindu  widow  ;  there  thus  being  three  causes  of 
action,  and  the  plaintiff  being  apparently  aware  that  each  defend- 
ant  held  a  definite  portion  of  the  property  in  virtue  of  the  deed 


Mat  1899.  ]  CIVIL  JUDGMENTS- No.  24.  137 

held  by  him.     There  is  thus  a  distinction  between  that  case  and 
the  one  before  us.     The  plaint  Las  already  been  set  ont :  it  does 
not  allege  that  any  individual  defendant  based  a   claim  to   any 
portion   of  the  property  in  virtue  of  a  deed  of  sale,  mortgage  or 
lease:  its  meaning  clearly  is  that  on  the  demise   of   the    widow 
the  right  to  possession  of  the  property  vested   in    the    plaintiff, 
who  was  entitled  to  eject  certain  trespassers.     Only   one    cause 
of  action  is  disclosed,  and  it  is  immaterial  that  different  defend- 
ants raised  different  defences   to  the  plaintiff's  allegations.     As 
their  Lordships  of  the  Privy  Council  have  laid  down,  "  the  cause 
"  of  action  has  no  relation  whatever  to  the  defence  which  may  be 
"  set  up  by  the  defenuant,  nor  does  it  depend  npon  the  character 
"  of  the  relief  prayed  for  by  the  plaintiff.     It   refers  entirely  to 
"  the  grounds  set  forth  in  the  plaint  as  the  cause  of  action,  or,  in 
"  other  words,  to  the  media  upon  which  the   plaintiff   asks   the 
"  Court  to  arrive  at  a  conclusion  in  his  favour."   Indian  Appeals, 
Privy  Council,  Volume  XV,  page    156.     In   a   somewhat   similar 
case  the  Calcutta  High  Court  has  taken  the  same  view  that   we 
take  as  regards   the   cause  of  action    (J.  L.  R.,  XXIV  Calc,, 
page  831).     In  that  case  the  plaintiffs  sued  on  the  ground     that 
they  were  reversioners  (on  the  death  of  one  Brahmamayi  Debi) 
for  the  possession  of  land,     The  defendants  set  up  different  titles 
to  different  plots  iu  virtue  of  purchases  from  the  deceased  :    but 
the  learned  Judges  held  that  tho  cause  of  action  was  one,  though 
the  defendants  raised  what  answer  they  thought  fit  to  get  rid  of 
the  claim,   and   the   suit   was   held   not  to  be  bad  by  reason  of 
misjoinder.     On  the  other  hand  we  have  been  referred   to   two 
earlier  rulings    of    the    same   Court    (/.    L.    B.,    XIV    Calc, 
pages  435,  681)  in  which  contrary  decisions  would  seem  to   have 
been  arrived  at,  it  being  found  that  the  suits   were  bad  because 
there  was  a  misjoinder  of  causes  of  action,   while   it   appears   to 
have  been  held  that   the   question   whether   there    was   one    or 
more  cause  of  action   should  be   determined    with    reference   to 
the  pleas  of  the  defendants.     The  decision  of  the  Privy  Council 
cited  above  had  not    then   been    delivered.     The   Madras   High 
Court  appears  always  to  have  allowed  such   joinder,    as   in   the 
present  case.     Holding,  then,  as  we  do  that   there   is   only   one 
cause  of  action  in  the  present  case,  we  consider  that  the  plaintiff's 
suit  cannot  be  defeated  by  reason  of  misjoinder.     Even  supposing 
,that  there  were  a  misjoinder  of   parties,   the   defect   would    be 
covered  by  Section  31  of  the  Code  of  Civil   Procedure,    while    in 
this  Court  we  should  hold  that  Section  578   precluded   us   from 
interfering,  as  the  merits  of  the  case  have  not  been  affected,  and 
the  objection  as  regards  misjoinder  was  not  taken   before  the 
Divisional  Judge, 
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Appellati  Side. 


As  regards  the  merits,  we  have  heard  all  that  counsel  have 
been   able   to   urge,   but  we  are  in  no  way  satisfied  that  the 
mortgages   effected  by   Massammat   Rupan   were  effected  for 
necessity.     Such  alienations  by  a  widow  are  always  scrutinized 
with  a  jealous  eye,  and  in  the  present   instance  such  scrutiny  is 
the  more  necessary,  because  it  appears  that  Mussammat  Rupan 
was   a  very   old  woman  when  the  mortgages  were  entered  into, 
and  influence  might  easily  have  been  brought  to  bear  upon  her 
to  make  her  alienate  the  property.     The    consideration  for  the 
mortgage  of  Rs.  300  in  favour  of  Mussammat   Rattan   Kaur   is 
said  to  have   consisted   partly   of   Rs.   200  which   Mussammat 
Rattan  Kaur  paid  to  Karam   Singh   on   behalf   of   Mussammat 
Rupan  on  a  mortgage,  but  no  satisfactory  explanation  has   been 
given  as  to  why  Mussammat  Rattan   Kaur   should   have  made 
herself  responsible  for  the  widow's  liability.     The  remainder  of 
the  consideration,  Rs.  100,  is  said   to  have   been   paid  to   Hira 
Singh,  also  on  account  of  a  previous   mortgage;    but  as   the 
Divisional  J  udge  has  pointed  out,  the  previous  mortgage   deeds 
have  not  been  produced.     Counsel  has  tried   to   show   that   the 
mortgages  effected  in  favour  of  Munshi   Ram  and    Hira   Singh 
were  entered  into  from  necessity,   because  Mussammat    Rupan 
had  to  spend  money  on  the  marriage  of  a  daughter  (the  learned 
counsel  did  not  appear  to  know   whether  it   was   Mussammat 
Rupan's  daughter,  or  her  daughter's  daughter),  but  no  evidence 
exists  on  the  record  to  prove  that  such  a  daughter  or  daughter's 
daughter  existed,  or  that  anything   was  spent  on  a  marriage. 
We  have  no  doubt  therefore   that   the   Divisional   Judge  has 
correctly  found  that  no  necessity  has  been  proved,  and  we  agree 
with  him  that  nothing  should  be  recovered   by  the  defendants. 
Both  appeals  are  dismissed  with  costs. 

Appeal  dismissed. 


No.  25. 

Before  Mr.  Justice  Reid}  Chief  Judge 
GANGA  RAM,-(Defendant),— APPELLANT, 
\  Versus 

1      WARYAM, -(Plaintiff),— AND  WIRU,— (Defendant),— 

RESPONDENTS. 

Case  No.  306  of  1899. 

Suit  for  pre-emption  on  sale — Decree  for  possession-^Bub  sequent  suit  by 
rival  pre-emptor  against  original  vendee  and  former  plaintiff — Cause  of  action 
—Limitation. 
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On  the  29th  June  1891  the  patwari  recorded  in  his  register  an  oral 
transfer  of  the  property  in  dispute  by  the  owners  to  one  Wiru,  in  whose 
favour  mutation  was  effected  on  the  8th  February  1892.  On  the  23rd  June 
1897  Ganga  Ram  sued  Wiru  for  possession  by  pre-emption  and  obtained 
a  decree  on  the  21st  August  1897.  On  the  2nd  November  1897  Ganga  Ram 
obtained  possession  in  execution,  and  on  the  10th  December  1897  he  was 
sued  by  the  present  plaintiff  (Waryam)  for  possession  by  pre-emption, 
Wiru,  the  original  vendee,  being  impleaded  as  a  co-defendant. 

Held,  that  plaintiff's  cause  of  action  arose  on  the  date  of  the  sale  to 
Wiru,  viz.,  in  June  1891,  and  that  his  suit  instituted  in  December  1897  was 
barred  under  Article  120  of  the  Second  Schedule  of  the  Limitation  Act,  1877. 

Further  appeal  from   the  decree  of  J.  G.  M.  Rennie,  Esquire,  Divi- 
sional Judge,  Mool'an  Division,  dated  9th  December  1898. 
Harkishen  Lai,  for  appellant. 
Ahmad  Hassan,  for  respondents. 
The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

Reid,  C.  J. — On  the  29th  June  1891  a  paticari  recorded  an      9^  june  1899, 
oral  transfer  of  the  property  in  suit,  by  the  owners  to  Wiru,  in 
his  register.     On  the  8th  February  1892  mutation  of  names  in 
favour  of  the  purchaser  was  sanctioned. 

On  the  23rd  June  1897  Ganga  Ram,  appellant,  sued  Wiru 
for  possession  by  pre-emption,  and  he  obtained  a  decree  on  the 
21st  August  1897. 

On  the  2nd  November  he  obtained  possession  in  execution, 
and  on  the  10th  December  1897  he  was  sued  by  Waryam  for 
possession  by  pre-emption,  Wiru  being  impleaded  as  co-defend- 
ant. The  sole  question  is  whether  Waryam's  suit  was  barred 
by  limitation. 

In  No.  30,  Punjab  Record,  1 893,  and  in  the  ruling  appended 
thereto  it  was  held,  on  the  special  facts,  that  the  purchasers 
did  not  become  proprietors  until  mutation  of  names  was  effect- 
ed, but  no  general  rule  was  laid  down  to  the  effect  that,  in  all 
cases  of  oral  sale,  the  date  of  mutation  is  the  date  of  sale  for 
pre-emptive  purposes.  No.  139,  Punjab  Eecord,  1894,  lays  down 
the  rule  that  superior  diligence  alone  does  not  enable  a  pre*emptor 
with  an  inferior  right  to  defeat  another  with  a  superior  right, 
and  in  Durga  v.  Eaidar  All  (/.  L.  B.,  YII  AIL,  167),  it  was  held 
that,  as  against  a  rival  pre-emptor,  who  has  sued  and  has  been 
impleaded  as  a  co-defendant,  the  cause  of  action  arises  on  the 
institution  of  that  pre-emptor's  suit,  and  the  suit  against  him 
is  not  barred  because  he  was  added  after  expiry  of  the  period 
for  a  suit  against  the  original  purchaser,  which  was  within 
time.  As  there  is  evidence  on  the  record,  and  it  is  extremely 
improbable  that  after  the  lapse  of  eight  years  any  further  re- 
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liable  evidence  -will  be  available,  I  do  not  think  it  necessary  to 
remand  an  issue  as  to  the  date  on  which  the  transfer  to  Wirn 
took  place,  and  on  the  record  I  hold  that  it  took  place  in  June 
1891, 

The  plaintiff-respondent  was  at  liberty  to  question  the 
transfer  to  Wiru  and  the  title  of  the  appellant  through  Wiru, 
but  the  limitation  for  the  suit  in  which  both  were  impleaded 
as  defendants  runs  from  the  date  of  the  transfer  to  Wiru,  and 
was  barred  by  Article  120  of  the  second  schedule  of  the  Limit- 
ation Act  in  December  1897. 

I  decree  the  appeal,  set  aside  the  decrees  of  the  Courts 
below,  and  dismiss  the  suit,  with  costs  in  all  Courts. 

Appeal  allowed, 

•— ^».» 

No.  26. 

Before  Mr.  Justice  Maude, 

SBARU  MAL  AND  ANOTHER,-(Plaintiff),— PETITIONERS, 
Versus 
AMIR-UD-DIN  AND  OTHERS,— (Defendants),— RE- 
SPONDENTS. 

Case  No.  421  of  1899. 
Civil  Procedure    Code,   1882,   Section    622— -Revision— "  Material  ir- 
regularity." 

When  a  suit  was  dismissed  as  barred,  according  to  the  first  Court  under 
Section  43,  Civil  Procedure  Code,  and  according  to  the  lower  Appellate 
Court,  under  Section  13  of  the  Code,  and  it  appeared  that  the  lower  Appel- 
late Court  was  f  ally  aware  of  the  nature  of  the  question  at  issue  between 
the  parties  and  had  adequately  considered  the  reasons  for  its  decision  on 
that  question. 

Held,  that  whether  such  decision  was  right  or  wrong,  there  had  been 
no  irregularity  either  in  the  Court's  concep  tion  of  the  facts  or  in  its 
method  of  reasoning,  entitling  the  plaintiff  to  a  revision  of  the  order 
under  Section  622  of  the  Code. 

Petition  for  revision  of  the  decree  of  Mian  Nizam-ud-din,  District 
Judge,  Umballa,  dated  19 th  December  1898. 

Jaishi  Ram,  for  petitioners. 

Golak  Nath,  for  respondents. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of 
the  learned  Judge  in  Chambers  : 

12th  June  1899.  Maude,  J,— This  is  an  application  for  the  revision  of  the 

order  of  the  District  Judge  confirming  that  of  the  first  Court 
dismissing  the  plaintiff's  claim  to  recover  Ks.  99,  the  alleged 
value  of  certain  mangoes  unlawfully  taken  by  the  defendants 
from  certain  mango  trees,  the  property  of  the  plaintiffs. 
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The  first  Court  dismissed  the  suit  holding  that  it  was 
barred  under  Section  43  of  the  Code  of  Civil  Procedure  because 
the  plaintiffs  had  intentionally  relinquished  any  claim  to  the 
trees  in  a  previous  suit.  On  appeal  the  District  Judge  held 
that  the  case  was  barred  by  Section  13  of  the  Code  of  Civil 
Procedure  as  res  judicata,  or  if  not,  then  the  Munsifs  finding 
that  Section  43  operated  was  correct. 

*  #  *  # 

For  the  petitioners  (plaintiffs)  reference  has  been  made  to 
numerous  judgments  of  this  Court  in  which  the  power  of  re- 
vision has  been  exercised  in  cases  in  which  a  plaintiff's  suit  has 
been  dismissed  on  the  ground  that  it  was  barred  by  limitation, 
or  that  the  subject-matter  was  res  Judica ta  between  the  parties, 
or  on  other  grounds.  It  is  unnecessary  to  refer  to  these  rulings 
in  detail,  because  they  are  cited  in  Mr.  Justice  Rivaz's  judgment 
reported  as  Punjab  Record,  No.  26  of  1892,  and  that  judgment 
sums  up  generally  the  principles  on  which  applications  for  re- 
vision have  been  treated,  namely,  that  it  is  a  material  irregularity 
and  forms  a  ground  for  revision  when  the  lower  Courts  act  upon  a 
misrepresentation  of  a  fact  apparent  on  the  record,  or  the  errone- 
ous assumption  of  a  fact,  or  the  applicability  of  a  rule,  or  a  failure 
to  appreciate  the  true  point  for  determination  raised  by  a  general 
issue,  such  as  one  of  res  judicata  or  limitation,  when  such  irre- 
gularity results  in  the  dismissal  of  a  suit  on  a  technical  ground, 
apart  from  the  merits,  which  can  be  shown  to  be  erroneous. 
But  neither  in  that  judgment  nor  in  any  other  of  this  Court 
has  it  been  laid  down  as  a  general  principle  that  this  Court  is 
competent  to  interfere  as  a  Court  of  revision  in  all  cases  in  which 
an  issue  of  res  judicata  or  of  relinquishment  of  part  of  a  claim 
has  been  decided  by  a  lower  Court.  On  the  contrary  such  a 
supposition  has  been  expressly  guarded  against  in  Punjab  Record, 
No.  206  of  1 889,  and  the  Privy  Council  ruling  reported  in 
the  I.  L.  B.,  XI  Calc,  page  6,  shows  that  no  such  view  is 
tenable.  The  fact  is  that  each  case  in  which  revision  is  asked 
for  must  be  examined  with  reference  to  its  own  special  circum- 
stances ;  if  such  examination  shows  that  the  Court  had  a  full 
and  substantially  correct  apprehension  of  the  questions  which  it 
had  to  decide,  and  had  jurisdiction  to  deal  with  such  questions, 
but  erred  in  Jaw  or  in  fact  in  its  decision,  still  there  is  no 
remedy  open  to  the  aggrieved  party  under  Section  622  of  the 
Code  of  Civil  Procedure.  On  the  other  hand,  if  the  Court 
has  failed  to  apprehend  the  true  bearings  of  the  questions  before 
it,  or  has  assumed  a  fact  to  exist  or  a  rule  of  law  to  be  applicable 
which  in  fact  is  quite  inapplicable,  thou  Section  622  could 
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undoubtedly  be  applied,  and  revision  granted.     With  a  view  to 
applying  the  above  test,  I  proceed  to  examine  the  judgments  of 
the  lower  Courts.     It  is  not  denied  that  the  present  suit   is  one 
between   parties    who   were   parties  to  a  previous  suit  brought 
in  respect  of  the  very  land  on  which  stand  the  trees   which  are 
now   in   dispute.     The   first   Court's   judgment   sets     out     the 
plaint  and  the  defendants'   pleas    in   full  :    the   allegation   was 
that   the   defendants    had   unlawfully  taken  the  fruit  of  certain 
mango  trees ;  the   pleas   {inter  alia)   taken  by  the   defendants 
were  that  the  matter  was  res  judicata  and  that  Section  13  or  43 
of  the  Civil  Procedure  Code  barred  the  suit.     The  Court's  judg- 
ment went  very  fully  into  the  question  whether   the   case  was 
barred  under    either  of  those  sections  ;  it   set  out  the  material 
portions  of  the  previous  decision  passed   in   the   first  Court,   in 
that  of  the  Divisional  Judge,  and  the  Chief  Court,  and  the  con- 
clusion arrived  at  was  that  although  the  suit  was  not  barred  by 
limitation  it  was  barred  by  Section  43  of  the  Code  of   Civil  Pro- 
cedure, because  the  plaintiffs  had  omitted  to  sue  for  the  trees  in 
the  first  suit.     In  appeal,  the  District  Judge  also  went  fully  into 
the  case.    He  pointed  out  that  in  the  previous  suit  the  plaintiffs 
had  sued  for  a  declaratory  decree  affirming  their  proprietary 
rights  in  respect  of  9  bighas  9  biswas  of  land  occupied  by  a  bagh  ; 
that  the  value  of  the  suit  for  purposes  of  jurisdiction  was  declared 
at  Us.  2,020  and  was  not  calculated  on  the  jama  of  the  land  (which 
is  said  to  have  been  assessed  at  only  Rs.  4-6-0),  that  the  de- 
fendants pleaded  that  the  plaintiffs  had  never  been  in  possession 
of  either  the  land  or  the  trees,  and  that  the  suit  had  been  dis- 
missed  in   the   Divisional  Judge's  Court  and  the  Chief  Court. 
He  was,  therefore,  of  opinion  that  Section    13,   Civil   Procedure 
Code,  operated,  and  that  the  suit  was  barred  by  limitation  ;  but 
if  not,  undoubtedly,  Section  43  defeated  the  claim. 

Turning  now  to  the  records  of  the  previous  suit,  I  find  the 
natnrfi  of  the  suit  thus  described  in  the  record  of  the  first  Court, 
"  declaratory  right  in  respect  of  9  bighas  9  biswas  of  mango 
"  garden  land,"  value  for  purposes  of  jurisdiction,  Rs.  2,020. 
The  jama  being  only  Rs.  4-6-0,  prima  facie  it  was  not  unreason- 
able to  hold  that  the  suit  included  the  mango  trees.  The  de- 
fendants denied  that  the  plaintiffs  had  any  rights  in  the  land 
or  trees,  and  pleaded  that  a  Mussalman  lady,  Mussammat  Bibi, 
had  planted  the  trees  as  a  meritorious  act,  the  land  being  a 
Mussalman  grave-yard.  One  of  the  issues  fixed  was  "  are  the 
"  plaintiffs  in  possession  of  the  plot  in  dispute,"  and  another  was 
"  are  the  plaintiffs  the  rightful  owners  of  the  plot  in  dispute."  The 
decision  was  that  the  plaintiffs  were  the  proprietors  of  the  land, 
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subject  to  the  right  of  the  defendants  to  bury  their  dead  in  it. 
The  decree  stated  that  subject  to  that  right  the  plaintiffs  were 
declared  entitled  to  exercise  all  rights  of  proprietorship  over 
the  land.  The  defendants  appealed  to  the  Divisional  Judge  and 
in  their  grounds  of  appeal  urged  that  they  had  adverse  and 
proprietary  possession  of  the  land  and  trees  for  more  than  50 
years,  and  had  taken  the  fruits  and  fuel.  The  Divisional  Judge 
recorded  a  somewhat  unsatisfactory  judgment;  he  found  that 
the  plaintiffs  had  purchased  the  trees,  but  not  the  land  ;  instead, 
however,  of  modifying  the  first  Court's  decree,  and  declaring 
the  plaintiff's  right  to  the  trees,  he  accepted  the  appeal  and  dis- 
missed the  suit.  Ii;  has  been  argued  that  the  suit  did  not 
include  any  claim  to  the  trees,  but  it  is  not  clear  that  it  did  not, 
and  as  the  defendants  had  specifically  raised  the  question  in 
their  pleas,  ambiguity  would  have  been  avoided  had  the  point 
been  cleared  up  in  the  Divisional  Court  and  either  a  statement 
made  to  the  effect  that  no  determination  was  come  to  as  regards 
the  trees  because  they  were  held  not  to  be  in  suit  or  the  decree 
of  the  first  Court  been  modified  and  not  entirely  set  aside.  The 
plaintiffs  then  appealed  to  the  Chief  Court,  their  grounds  of 
appeal  referring  to  their  alleged  proprietary  rights  in  the  land, 
and  not  mentioning  the  trees. 

The  appeal  was  dismissed,  and  at  the  conclusion  of  his 
judgment,  Mr.  Justice  Rivaz  said:  "I  think  plaintiffs  have 
"  failed  to  show  in  the  present  case  that  they  are  entitled  to  any 
"  of  the  reliefs  asked  for.  They  ask  for  no  declaration  as  to  the 
"  trees,  apart  from  the  land,  and  no  such  declaration  should  be 
"  given  in  my  opinion  in  answer  to  the  final  general  prayer  for 
"  relief."  Unwilling  to  accept  this  decision,  the  plaintiffs  ap- 
plied to  the  Judge  for  a  review  of  his  judgment,  and  in  the 
eighth  ground  of  their  application  they  stated  that  the  trees 
standing  on  the  land  together  with  a  pacca  well  had  not  been 
left  out  of  consideration  at  their  request,  and  they  drew  attention 
to  the  heading  of  the  plaint,  and  to  the  very  wide  character  of 
the  last  relief  prayed  for.  This  might  be  understood  as  mean- 
ing that  the  trees  were  included  in  the  plaint.  The  application 
for  review  was  rejected.  The  District  Judge  has  understood  the 
above  quotation  from  the  Chief  Court  judgment  as  meaning 
that  the  plaintiffs  did  not  care  to  have  the  question  relating  to 
the  trees  decided  apart  from  that  of  the  land  on  which 
they  stood.  For  the  plaintiffs  it  is  now  argued  that  the  true 
meaning  is  that  the  trees  were  not  then  in  snit,  and  therefore 
could  not  form  the  subject  of  relief.  That  view  of  course 
could  be  argued,   but  the  history  of  the  previous  litigation  as 
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above  explained  and  the  judgment  of  the  District  Judge  is,  in  my 
opinion,  sufficient  to  show  that  the  District  Judge  was  fully 
aware  of  the  nature  of  the  question  at  issne  between  the  rival 
parties,  and  that  he  adequately  considered  the  reasons  for  his 
decision  on  that  question.  He  may  have  been  right  or  wrong, 
.  but  I  fail  to  see  any  irregularity  either  in  his  conception  of  the 
facts  or  in  his  method  of  reasoning,  which  entitles  the  plaintiffs 
to  a  revision  of  his  order  under  Section  622  of  the  Code  of  Civil 
Procedure.  I  am  of  opinion,  therefore,  that  that  section  is  not 
applicable,  and  reject  the  petition  with  costs.  I  have  gone  into 
this  question  at  some  length  because  there  appears  to  be  a 
tendency  among  litigants  to  suppose  that  every  error  in  a 
decision  on  a  point  of  law  is  tantamount  to  an  "  irregularity  " 
within  the  purview  of  Section  622,  and  that,  if  such  error  results 
in  a  suit  being  dismissed  on  a  preliminary  point,  this  Court  will 
act  under  that  section  of  the  Code  and  set  aside  the  finding. 
Pleader's  fees,  Rs.  10. 

Application  dismissed. 

No.  27. 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Anderson. 
/  SARDAR  BAHADUR  KHAN,— (Defendant),— APPELLANT, 
Appellate  Side.  \  Versus 

(  JIWAN  AND  ANOTHER,— (Plaintiffs),— RESPONDENTS. 

Case  No.  380  of  3898. 
Deed  of  grant,   construction  of — Adlilapi  tenure— Declaratory   decree — 
Specific  Relief  Act,  1877,  Section  42. 

According  to  the  ter  ms  of  certain  deeds  of  grant,  executed  raoretban 
40  years  before  suit  by  the  father  of  defendant  in  favour  of  plaintiffs'  ances- 
tors, portions  of  a  large  tract  of  waste  land  were  conveyed  to  the  grantees 
on  condition  of  their  breaking  np  the  waste,  bringing  it   under  cultivation 
and  constructing  embankments  for  storage  of  water,  it  being  provided  that. 
on  fulfilment  of  these  conditions  one-half  of  the  area  in  each  case  was  to 
become  the  property  of  the  grantees.  In  the  Revenue  papers  the  latter  were 
in  each  instance  shown  as  proprietors,  half-and-half,  of  the  land.  Plaintiffs, 
descendants  of  the  original  grantee,  sued  for  declaratory   decrees   on   the 
allegations  that  they  were  respectively  full  proprietors  of  the  lands  shown 
as  their  properties  in  the  Revenue  papers,  but  that  they  had   hitherto  paid 
to  the  defendant  mahsul  or  batai  in  respect  thereof,    and   that  these  pay- 
ments were  purely  voluntary  and  were  made  simply  because  the  defendant 
was  their  hereditary  chief.     [f  appeared  that,  by  arrangement  between    the 
parties,  the  defendant  paid  the  Government  demand  in  respect  of  the  lands 
in    cash  and  realized  from  plaintiffs  in  kind.     The  declarations  prayed  for 
were  to  the  effect  that  plaintiffs  were  not  bound  to  make  such  payment?  in 
future. 
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Held,  that  according  to  the  terms  of  the  deeds  of  grant  and  the  entries 
in  the  Revenue  papers,  plaintffs  were  adhlapidars  and  fall  proprietors  of 
the  lands  concerned. 

Held,  farther,  that  as  plaintiffs  were  full  proprietors  of  the  said  lands, 
the  arrangement  whereby  they  allowed  the  defendant  to  come  between 
them  and  Government,  realizing  from  them  in  hind  and  paying  the  Govern- 
ment demand  in  cash,  was  a  purely  voluntary  one,  terminable  by  plaintiffs 
at  their  pleasure. 

Held,  finally,  that  as  plaintiffs'  liability  to  pay  mahsul  or  total  was  in 
dispute,  and  as  defendant  alleged  his  right  to  levy  it  and  to  continue  the 
existing  practice,  defendant  was  "  interested  to  deny"  plaintiffs'  right  to 
terminate  these  payments,  and  that  as  circumstances  prior  to  the  institu- 
tion  of  the  suit  clearly  proved  defendant's  intention  to  enforce  his  claim  to 
them  by  some  means  or  other,  plaintiffs  were  entitled  to  sue  for  declarations 
under  Section  42  of  the  Specific  Relief  Act,  1877. 

Further  appeal  from  the  order  of  R.  L.  Harris,  Esquire,  Divisional 
Judge,  Derajat  Division,  dated  21st  January  1898. 

Grey  and  Robinson,  for  appellant. 

Morton  and  Gokal  Chand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Gordon    Walker,  J. — This   is   one  of  thirteen  cases  of  the      9^  june  1^99 
same  nature  (Appeals  380 — 92),  the  appellant-defendant  being 
the  same,  and  the  respondents-plaintiffs  being  separate. 

It  may  be  taken  for  the  present  at  least,  and  for  the 
purposes  of  discussion  of  the  general  questions  that  arise  in  these 
cases,  that  the  land  in  suit  in  them  was  granted  some  40  years 
ago  by  defendant's  father  Sardar  Ghulam  Haidar  Khan  to  tne 
ancestors  of  plaintiffs  by  the  deeds  which  are  marked  Exhibits 
A  to  D.  The  deeds  are  old  and  rather  difficult  to  decipher  in 
parts,  but  the  important  portions  are  clear,  and  they  are 
all  four  practically  to  the  same  effect,  conveying  in  each  case 
portions  of  a  large  tract  of  waste  land  (which  had  become  the 
property  of  plaintiffs'  father)  on  condition  of  "  banjar  shigafi, 
"  abadi  and  lath  bandi,"  i.e.,  of  breaking  up  the  waste,  bringing 
it  under  cultivation  and  constructing  embankments  for  storage 
of  water.  On  fulfilment  of  these  conditions  one-half  of  the  afea 
in  each  case  was  to  become  the  property  of  the  plaintiffs,  and  it  is 
in  respect  of  this  half  that  the  present  suits  have  been  brought. 
The  tenure  known  as  adhlapi  ordinarily,  no  doubt,  arises  out  of 
the  grantee  sinking  a  well  in  the  land  of  another  person  (see 
the  Mooltan  and  Dera  Ghazi  Khan  Settlement  Reports  on  the 
subject)  ;  but  there  is  no  reason  to  suppose  that  it  is  necessarily 
confined  to  such  a  condition  of  affairs,  or  that :  it  might  not 
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extend  to  cases  where  other  means  of  artificial  irrigation  are  to 
be  provided,  or  even  where  nothing  more  is  done  than  to  clear 
the  waste  and  bring  the  land  under  cultivation.  An  adhlapi  is 
a  proprietary  tenure,  and  no  doubt  the  mere  clearance  of  waste 
would  not  ordinarily,  and  apart  from  any  express  stipulation, 
give  a  right  to  more  than  a  protected  tenancy  (butemar,  &c.). 
In  the  Revenue  papers  the  word  adhlapi  is  in  fact  used  with 
regard  to  one  or  two  of  the  holdings  in  dispute.  The  question 
in  these  cases  is,  however,  after  all  not  really  one  of  custom, 
(at  all  events  it  is  not  exclusively  so),  for  we  have  the  written 
deeds  of  grant  to  guide  us  as  to  the  intention  of  parties,  and  as 
to  the  nature  of  plaintiffs'  title. 

As  to  the  question  of  what  it  was  intended  to  convey  to  the 
plaintiffs  by  these  deeds,  we  think  that  there  can  be  no  douht, 
having  regard  to  the  terms  of  the  deeds  read  in  the  light  of  the 
custom  prevailing.  The  plaintiffs  are,  we  think,  undoubtedly 
adhlapidars  and  full  proprietors  of  the  land  concerned  in  these 
cases.  The  Revenue  papers  in  each  instance  show  the  parties 
are  proprietors,  half-and-half,  of  the  land.  There  is  a  joint 
holding  in  each  case,  and  it  is  in  respect  of  their  half  share  that 
plaintiffs  have  brought  their  suits,  i.e.,  the  half  share,  in  respect 
of  which  they  are  shown  as  proprietors.  This  is  really  the 
most  important  question  in  the  cases,  that  of  the  status  of  the 
plaintiffs  and  there  can  be  no  doubt  that  they  are,  according  to 
the  original  deeds  and  the  entries  in  the  Revenue  papers,  full 
proprietors  of  the  land  in  respect  of  which  they  have  brought 
these  suits.  It  is  necessary  to  decide  this  question  before  pro- 
ceeding to  consider  the  others  that  arise  in  the  cases  before  us. 

Plaintiffs  admit  that  they  have  hitherto  been  paying  to 
defendant  a  share  of  the  produce  for  the  land  in  dispute,  under 
the  name  of  mahsul  or  batai  (both  terms  are  used  in  the  Revenue 
papers).  To  show  the  real  state  of  affairs  we  may  take  the  entry 
in  the  Revenue  papers  as  regards  the  land  in  thi3  appeal  (No. 
380).  The  holding  of  224)  kanals  is  shown  as  owned  in  equal 
shares  by  plaintiffs  and  defendants,  parties  being  liable  for 
the  payment  of  revenue  in  equal  shares.  In  the  column  of 
cultivation  plaintiffs  are  shown  as  in  cultivation  and  as  paying 
one-fifth  share  of  the  produce.  From  the  entries  and  the 
patwari's  evidence  it  appears  that  plaintiffs  are  in  cultivation  of 
and  pay  rent  in  kind  for  the  whole  of  the,  land  (22-1  kanals) 
without  distinction,  Out*  their  suit  only  relates  to  the  half  share 
o£  whjob they  an©,  stow*  as  proprietors,  The.atoo^e.  description 
ftppHoft  generally*  to  aJJ.  fcfco.  owes. 
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Plaintiffs  allege  that,  although  they  are  full  proprietors  of 
the  land  in  suit  they  have  hitherto  paid  to  the  defendant  and 
his  father  mahsul  or  batai  in  respect  of  this  land,  because  defend- 
ant and  his  father  were  their  hereditary  chiefs,  but  that  the 
payments  have  been  purely  voluntary.  Plaintiffs  in  the  present 
suits  seek  to  relieve  themselves  from  such  payments  in  future 
by  declaratory  decree. 

There  appears  to  us  to  be  no  room  for  doubt  as  to  the  real 
nature  of  these  payments.  When  the  land  was  assessed  to 
revenue  in  cash  at  the  Settlements  of  1869-74,  the  plaintiffs 
were  quite  willing  to  agree  that  defendant's  father  should  under- 
take the  liability  to  pay  the  Government  demand,  and  that  he 
should  realize  from  them  in  kind.  The  difference  between  the 
value  of  what  was  realized  in  kind  and  what  had  to  be  paid  in 
cash  into  the  Government  Treasury  was  probably  small  at  the 
outset,  and  the  arrangement  was  one  likely  to  suit  the  plaintiffs, 
who  had  the  usual  disinclination  to  undertake  cash  payments. 
A  reason  why  the  arrangement  should  have  continued  without 
objection  longer  than  it  would  otherwise  have  done  was  no 
doubt  that  defendant  and  his  father  are  the  hereditary  chiefs 
of  plaintiffs  and  could  exercise  influence  over  them. 

On  appeal  before  us  it  is  argued  in  the  first  place  that  a 
suit  for  the  declaration  asked  for  by  plaintiffs  does  not  lie 
(Section  42,  Special  Relief  Act).  It  is  true  that  the  ordinary 
course  which  plaintiffs  might  be  expected  to  adopt  would  be  to 
refuse  payment  of  batai  if  it  were  demanded,  and  thus  force 
defendant  to  bring  a  suit  to  recover  it.  But  there  can  be  no 
question  that  plaintiffs'  liability  to  pay  in  kind  (batai  or  mahsul) 
is  in  dispute,  and  that  defendant  does  allege  his  right  to  levy 
it,  and  to  continue  the  practice  now  in  force  between  the  parties, 
while  plaintiffs  seek  to  break  it.  Defendant  is  "  interested  to 
deny  "  plaintiffs'  right  to  stop  these  payments  in  kind,  and  it  is 
clear  that  he  has  the  intention  of  enforcing  his  claim  to  them 
by  some  means  or  another,  not  necessarily  through  the  Courts. 
This,  in  our  opinion,  gives  plaintiffs  the  right  to  sue.  The 
case  would  be  different  if  there  were  any  room  for  doubt  as  to 
defendant's  intentions,  and  it  could  be  held  that  plaintiffs'  suit 
is  merely  speculative  and  brought  on  the  chance  of  defendant 
making  a  demand  on  them.  The  circumstances  previous  to  the 
institution  of  the  suit  leave  no  room  for  doubt  on  this  point. 

The  question  of  limitation  can  scarcely  be  said  to  arise. 
Plaintiffs*  suit  is  in  effect  that  there  has  been  an  arrangement 
voluntarily  come    to  between  them  and  defendant,  by  which  the 
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latter  was  to  realize  in  kind  and  pay  the  Government  revenue, 
and  that  this  was  terminable  at  their  will,  but  defendant  is 
now  prepared  to  resist  their  terminating  it. 

The  real  question  in  the  case  then  is,  are  the  plaintiffs  entitled 
to  terminate  the  arrangement  under  which  they  have  been 
making  these  payments  in  kind  to  the  defendant  ?  The 
Divisional  Judge  is,  no  doubt,  wrong  in  supposing  that  plaintiffs 
could  under  any  circumstances  be  required  to  pay  tnahsul  or  batai 
to  the  defendant  and  at  the  same  time  revenue  to  Government. 
The  question  is  whether  or  not  they  can  stop  these  kind  payments 
to  the  defendant.  If  not  there  would  presumably  be  no  question 
of  their  paying  land  revenue  to  Government.  Tn  view  of  what 
has  been  said  above  w7ith  regard  to  the  status  of  the  plaintiffs 
and  the  nature  of  the  arrangement  between  them  and  defendant, 
we  have  no  hesitation  in  holding  that  plaintiffs  are  (as  shown 
in  the  Revenue  papers)  full  proprietors  of  the  land  held  by  them 
under  the  grants,  and  that  the  arrangement  by  which  they 
allowed  the  defendant  to  come  between  them  and  Government, 
realizing  from  them  in  kind  and  paying  the  Government  demand 
in  cash,  was  a  purely  voluntary  one  terminable  by  plaintiffs  at 
their  pleasure.     It  conferred  no  right  whatever  on  the  defendant. 

Next  as  regards  the  areas  in  suit  in  the  different  cases  none 
are  mentioned  in  the  grants,  but  no  attempt  has  been  made  to 
show  that  the  areas  given  in  the  Revenue  papers  in  accordance 
with  which  the  suits  are  brought  are  not  held  under  the  original 
grants.  The  Revenue  papers  show  the  plaintiffs  as  owners  of 
the  areas  sued  about  in  each  case,  «.<?.,  of  half  the  holdings;  and 
no  attempt  has  been  made  by  defendant  to  show  that  the  entries 
are  wrong.  As  regards  the  area  concerned  in  Appeal  No.  384, 
the  Divisional  Judge  appears  to  have  been  under  some  mis- 
apprehension. In  the  fard  or  extract  from  the  Revenue 
papers  filed  with  the  plaint  in  that  suit  an  area  known  as  the 
Sikhanwala  hand  is  entered.  The  only  peculiarity  is  that 
for  this  and  the  entry  just  above  it  in  the  list  the  defendnni 
alone  is  shown  as  proprietor,  but  in  the  column  of  icmarks  it  is 
explained  that  mutation  in  respect  of  half  had  been  effected 
in  favour  of  Dulla  and  others  (plaintiffs)  so  that  this  area  does 
not  in  any  way  differ  from  the  others.  The  omission  of  the 
names  of  Dulla,  &c,  was  apparently  a  mistake  which  had  beet) 
put  right  in  mutation  proceedings. 

For  the  above  reasons  defendant's  appeals  must  fail,  and 
thev  are  dismissed  with  costs. 

Appeal  dismu 


May  1899.  ] 


CIVIL  JUDGMENTS— No.  28. 


149 


No.  28- 
Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Maude. 

NARAIN  SINGH,— (Plaintiff),— APPELLANT,  J 

Versus  >  Appellate  Side. 

FART  SINGH  AND  OTHERS,— (Defendants),—  ) 

RESPONDENTS. 

Case  No.  61  of  1897. 

Custom — Pre-emption — Provision  in  Wajib-ul-arz  granting  right  of  pre- 
emption to  collaterals — Bight  of  collaterals  inter  se. 

Held,  that  where  a  tmjU-ul-arz ;  gives  a .right  of  pre-emption  to  collaterals, 
it  follows,  either  as  a  necessary  inference  from  such  provision  or  on  general 
grounds,  that  those  who  are  more  nearly  related  would,  as  in  cases  of 
succession,  exclude  the  more  remote. 

Further  appeal  from  the  decree  of  J.  A.  Anderson,  Esquire, 
Divisional  Judge,  Amritsar  Division,  dated  26th  November  1896, 

Golak  Nath,  for  appellant. 

Birch,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Gordon  Walker,  J. — The  parties  are  related  as  follows : 


28th  June  1899, 


DAL  SINGH. 

I 


I 

Kahn  Singh. 


Gulab  Singh. 
I 


I  I 

Khushal  Talil 

Singh.  Singh 

(defendant- 
vendor)  . 


Ranjit 
•Singh. 


I 
Narain 
Singh 
(plaintiff). 


Dewa 
Singh. 
I 
Attar  Singh 
(defendant- 
vendor). 


Ilari  Singh 
*« 


Hardit  Singh 


defendants- vendees. 


I 
Mala  SiDgh 


The  land  in  dispute  is  a  share  in  a  portion  of  what  came  to 
the  above  family  from  a  relative,  Mussamraat  Nandi.  The 
greater  part  of  Mussammat  Nandi's  estate  was  divided  amongst 
her  heirs,  Dal  Singh's  descendants,  but  some  27  bighas  of  it 
were  held  in  mortgage  by  defendants  1 — 3.  In  this  area  defend- 
ant Attar  Singh  was  entitled  (see  the  genealogical  tree  above) 
to  one-fourth  and  Tahl  Singh  to  one-sixth  as  their  shares  by 
inheritance,   and  these   shares  they  have  transferred  to   the 


150  civil  judgments—no.  28.  [  record 


defendants-sendees.  Plaintiff  sues  for  pre-emption  in  respect 
of  the  transfer,  claiming  the  whole  of  the  land  transferred,  i.  e.. 
i+iof  27  bighas. 

No  question  is  raised  that  the  parties  are  not  governed  by 
the  custom  expressed  in  the  Wajib-ul-arz  to  the  effect  that  if  a 
proprietor  wishes  to  transfer  his  land  he  must  first  offer  it  to  his 
yaganagan,  and  that  they  have  the  right  of  pre-emption.  The 
case  was  argued  before  us  on  the  understanding  that  this  custom 
is  to  be  taken  as  the  rule  of  decision. 

The  first  Court  held  that  plaintiff  was  entitled  to  succeed 
iu  respect  of  the  share  of  his  nephew,  Attar  Singh,  but  not  in 
respect  of  Tahl  Singh's  share,  because  the  defendants-vendees 
were  more  nearly  related  to  the  latter  than  he  was.  The 
Divisional  Judge  dismissed  the  suit  on  the  ground  that  plain- 
tiff had  no  preferential  right  over  defendants-vendees,  observ- 
ing "  the  word  yaganagan  is,  I  believe,  the  same  as  karabati-karib 
"  or  sharka  shikmi  lua  yakjaddi.  I  do  not  understand  why  the 
"  first  Court  held  it  to  mean  that  the  more  nearly  related  person 
"  could  exclude  him  who  its  more  distantly  related.  The  Wajib-ul-arz 
"  contains  no  clause  to  that  effect,  it  simply  says  that  the  yaganagan 
"  are  to  have  a  chance  of  buying  before  proprietors  generally." 

This  point  was,  however,  considered  and  determined  in  Punjab 
Record,  No.  58  of  1885,'and  it  was  held  that  "  as  a  preference  is 
'♦given  to  sharers  who  are  related,  those  sharers  among  themselves 
"  would  take  in  the  order  of  relationship  to  the  vendor  or  mortgagor."' 
This  view  has  not  been  dissented  from  in  any  subsequent  ruling, 
and  it  appears  to  us  to  be  a  sound  one.  The  Wajib-ul-arz  gives 
the  right  of  pre-emption  to  the  collaterals,  and  it  follows,  in 
our  opinion,  either  as  a  necessary  inference  from  the  provision, 
or  on  general  grounds  that  the  more  nearly  related  would,  as  in 
the  case  of  a  question  of   succession,  exclude  the  more  remote. 

Another  point  in  the  case  should  be  noticed.  The  vendors 
have  conveyed  their  rights  by  the  same  deed  to  the  vendees. 
But  it  is  clear  that  the  sales  by  the  vendors  were,  nevertheless, 
two  distinct  transactions,  each  of  the  vendors  selling  his  own 
share.  The  mere  fact  of  their  executing  a  single  deed  or  of  the 
land  coming  from  the  sarao  source  does  not  make  the  transac- 
tion a  joint  one,  and  plaintiff  could,  therefore,  bring  his  claim  in 
respect  of  either  transaction.  He  ought  not  perhaps  to  have  been 
allowed  to  bring  one  suit  in  respect  of  both,  but  that  point  is 
not  raised,  and  it  is  clear  that  he  can  only  succeed  in  regard  to 
the  sale  by  Attar  Singh,  because  the  vendees   are  more   nearly 
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related  to  the  other  vendor  than  he  is,  and  have  therefore  a 
superior  right.  There  is  no  question  of  the  transactions  being 
separable  because  they  are  in  fact  separate.  For  these  reasons 
we  think  that  the  decision  of  the  first  Court  was  right. 

We  accept  this  appeal  and  restore  the  decree  of  the  first 
Court.  Plaintiff  will  get  his  costs  here  and  in  the  Divisional 
Court. 

Appeal  allowed. 


\ 


No.  29. 

Before  Mr.  Justice  Reid,  Chief  Judge. 
SHIB  RAM  AND  OTHERS,— (Plaintiffs),— APPELLANTS, 

Versus  I  Appellate  Side  , 

MUHAMMAD  SHAH  AND  OTHERS,— (Defendants),—      ) 
RESPONDENTS. 
Case  No.  1232  of  1898. 

Joinder  of  parties — Succession  Certificate  Act,  1889,  Section  16 — Suit  by 
certificate-holders  for  half  of  sum  due  on  a  bond — Certificate  confined  to  half 
of  deceased's  property — Heirs  toother  half  refusing  to  join  as  co-plaintiffs. 

Plaintiffs  sued  for  half  the  money  due  on  a  bond,  executed  in  favour  of 
their  ancestors,  after  obtaining  a  certificate  for  collection  of  the  same  as 
heirs  to  half  the  property  of  the  obligee.  They  impleaded  the  heirs  to  the 
other  half  of  the  obligee's  property,  and  stated  that  they  had  done  so  because 
those  heirs  had  not  obtained  a  certificate  and  had  declined  to  sue. 

Held,  that  under  Section  16  of  the  Succession  Certificate  Act,  1889, 
plaintiffs,  as  holders  of  a  certificate  entitling  them  to  collect  any  part  of 
the  debt  due  to  the  deceased,  were  competent  to  sue  for  that  part,  and  that 
the  suit  as  laid  could  proceed. 

Miscellaneous  farther  appeal  from  the  order  of  Rai  Sri  Ram, 
District  Judge,  Jullundur,  dated  24:th  August  1898. 

Jaishi  Ram,  for  appellants. 

Shib  .Das,  for  respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  :— 

Reid,  C.  J.— The  appellants  sued  for  half  the  money  due  5th  June  1899. 
on  a  bond,  executed  in  favour  of  their  ancestors,  in  title,  after 
obtaining  a  certificate  for  collection  of  the  same  as  heirs  to  half 
the  property  of  the  obligee.  They  impleaded  the  heirs  to  the 
other  half  of  the  obligee's  property,  and  stated  that  they  had 
done  so  because  those  heirs  had  not  obtained  a  certificate  and 
had  declined  to  sue. 

On  the  record  I  have  no  hesitation  in  holding  that  those 
heirs  had  declined  to  sue  and  were  rightly  made  co-defendants. 
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The  respondents'  pleader  relies  on  DwarJca  Nath  Mitter  v. 
T.  P.  Roy,  1.  U  R9  XVII  Gale,  160,  as  authority  for  holding 
that  the  other  heirs  should  not  have  been  impleaded  as  co- 
defendants,  but,  on  the  record,  this  ruling  does  not  help  him. 

He  also  relies  on  Kandhiya  Lai  v.  Chandar,  I.  L.  R.,  VII 
AIL,  313,  in  which  a  majority  of  the  Full  Bench,  Petheram,  C.  J., 
and  Oldfield,  Brodhurst  and  Mahmud,  JJ.,  held  that  when,  upon 
the  death,  of  the  obligee  of  a  money  bond,  the  right  to  realise  the 
money  had  devolved  in  specific  shares  upon  his  heirs,  each  of 
such  heirs  could  not  maintain  a  separate  suit  for  recovery  of 
his  share  of  the  money  due  on  the  bond.  Mahmud,  J.,  in  a  long 
and  carefully  considered  judgment  laid  down  the  contrary 
rule. 

No  certificate  under  the  Act  then  in  force,  XXVII  of  1860, 
had  been  obtained  by  the  heir  who  su,ed,  although,  as  in  this 
case,  his  share  had  been  specifically  defined  by  suit,  and  the  judg- 
ments of  the  majority  pointed  out  that  disputes  between  heirs, 
as  to  the  right  to  recover,  or  as  to  the  institution  of  a  suit  to 
recover,  could  be  determined  by  a  certificate  under  the  Act. 

For  the  purposes  of  this  case  it  is  unnecessary  to  decide 
between  Mahmud,  J.,  and  the  majority. 

No.  60,  Punjab  Record,  1893,  and  No.  2,  Punjab  Record, 
1882,  are  not  in  point,  no  certificate  having  been  obtained  in 
those  cases  and  the  facts  being  otherwise  different. 

Section  16  of  the  Succession  Certificate  Act,  VII  of  1889, 
appears  to  be  conclusive  of  the  right  of  the  holder  of  a  certifi- 
cate, entitling  him  to  collect  any  part  of  the  debt  due  to  a 
deceased  person,  to  sue  for  recovery  of  that  part. 

Mahomed  Ali  v.  Patan  Bibi,  L  L.  7/.,  XIX  ALL,  129,  is 
authority  for  holding  that  a  certificate  for  collecting  part  only 
of  a  specified  debt  should  not  be  granted,  but  where  it  has    been 

granted it   appears  to    be   conclusive.     In    this 

case  the  application  for  a  certificate  does  not  appear  to  have 
been  contested  on  the  ground  that  the  application  was  in 
respect  of  half  the  debt  only. 

For  the  reasons  above  recorded  it  was  unnecessary  to  make 
the  heirs  who  refused  to  join  as  plaintiffs  anything  but 
defendants,  and  the  suit  as  laid  can  proceed. 

I  set  aside  the  order  of  remand  with  costs,  and  return  the 
record  for  decision  of  the  appeal  on  the  merits. 

Appeal  allowed. 


Junk  1899.  ] 
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No-  30. 

Before  Mr.  Justice  Reid  and  Mr.  Justice  Chatterji. 

MtTSSAMMAT  SARSUTT  AND  ANOTHER,— 

(Judgment-debtors), — APPELLANTS, 

Versus 

1SHRI  PARS  HAD,— (Decree-holder),— RESPONDENT, 

Case  No.  1039  of  1898. 


Appellate  Sidk. 


Ciril  Procedure  Code,  1882,  Section*  287,  295,  306,  31L—  Sale  in  execu- 
tion of  decree — Sale  in  favour  of  decree-holier — Objections  to  confirmation 
of  sal". — "  Substantial  injury." 

Appellants  executed  a  mortgage  of  certain  bouse  property  of  which 
rhey  were  iu  possession  in  favour  of  respondent,  whereupon  certain  alleged 
reversioners  filed  a  suit  for  a  declaration  that  the  mortgage  would  not 
affect  their  reversionary  interests.  Pending  this  suit,  the  mortgagee 
obtained  a  decree  for  realization  of  the  mortgage-money  by  sale  of  the 
mortgaged  property,  and  in  execution  of  his  decree,  obtained  an  order  for 
sale  of  the  property  free  from  the  mortgage.  The  property  was  thereupon 
put  up  for  sale  on  the  9th,  12tb,  13th,  14th,  15th,  and  16th  October  1897,  aud 
on  the  last  day  the  mortgagee,  to  whom  express  permission  to  bid  had  been 
given,  bid  Its.  70,000. 

Subsequently  the  property  was  again  put  up  for  auction,  but  as  no  ad- 
vance on  the  mortgagee's  bid  was  made,  the  Court  fixed  the  20th  December 
for  continuation  of  the  sale.  The  mortgagors  appealed  from  this  order,  but 
their  appeal  was  dismissed,  whereupon  the  executing  Court  ordered  the 
sale  to  be  continued  on  the  25th  March  1898  from  the  mortgagee's  bid  of 
Rs.  70,000.  The  latter  objected  to  this  order  on  the  ground  that  starting 
at  such  a  figure  would  spoil  the  sale,  but  his  objection  was  overruled.  The 
sale  was  conducted  on  the  spot  by  the  bailiff  of  the  Court,  who  deposed 
that  he  commenced  the  sale  at  10  a.m.,  with  the  bid  of  Rs.  70,000,  and 
remained  on  the  spot  till  11-30  a.m.,  when  he  returned  to  the  Court 
leaving  a  chaprassi  and  the  usual  drum-beater  on  the  spot;  that  he  came 
back  at  3-30  p.  m.  and  sit  4  p,  m.,  as  no  advance  on  the  Rs.  70,000  had  been 
made,  he  terminated  the  sale  in  favour  of  the  mortgagee,  obtained  the 
signatures  of  the  mortgagee's  agent  and  of  those  present,  including 
a  servant  of  the  mortgagors,  and  received  from  the  mortgagee's  agent 
Rs.  575,  the  ad  valorem  fee  to  cover  sale  expenses,  calculated  on  the 
Rs.  70,000.  The  purchase  money  almost  exactly  equalled  the  amount  of 
the  decree  and  was  set  off  against  it.  The  mortgagors  objected  to  the 
confirmation  of  the  sale  under  Section  311  of  the  Civil  Procedure  Code, 
and  on  their  objections  being  overruled,  appealed  to  the  Chief  Court. 
It  was  urged  on  their  behalf  (1)  that  there  was  no  sale  on  the  25th  March 
as  there  was  no  bid  on  that  date ;  (2)  that  the  sale  proclamation  did  not  state 
that  the  property  was  sold  free  from  the  mortgage,  or  that  a  suit  relating 
to  it  was  pending;  (3)  that  in  the  column  of  the  proclamation  devoted  to 
specification  of  charges  on  the  property  was  written  hoi  deriaft  nahin  hua  ; 
(4)  that  the  mortgagee  had  colluded  with  the  reversioners  to  keep  down 
the   price  of  the  property;  (5)  that  the  failure  to  deposit  25  per  cent,  of 
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the  purchase  money  immediately  after  the  sale,  vitiated  the  latter,  and  (6) 
that  the  procedure  adopted  by  the  bailiff  was  irregular,  and  that  there  was 
consequently  no  sale,  or,  in  any  case,  that  the  interests  of  the  mortgagors 
had  been  prejudiced. 

Held,  overruling  the  said  contentions,  (1)  that  the  conduct  of  the  mort- 
gagee and  his  agent  during  the  sale  was  incompatible  with  the  contention, 
that  the  bid  of  Rs.  70,000  had  been  withdrawn,  or  that  the  sale  had  not 
been  duly  completed ;  (2)  that  the  sale  proclamation  could  not  be  said  to 
have  caused  substantial  injury  to  the  mortgagors,  within  the  meaning  of 
Section  311  of  the  Code,  by  reason  of  the  words  koi  deriafit  nahin  Jiua, 
or  the  omission  to  mention  the  mortgage  or  suit ;  (3)  that  it  was  unneces- 
sary to  specify  in  the  sale  proclamation  a  charge  to  which  the  property 
would  not  be  subject  in  the  hands  of  a  purchaser  after  sale  ;  (4)  that  as 
the  purchase  money  almost  exactly  equalled  the  amount  of  the  decree 
and  as  the  mortgage  lien  was  transferred  from  the  property  to  the  pur- 
chase money  and  was  a  first  charge  on  the  latter  under  Section  295  (b)  of 
the  Code  the  deposit  made  on  account  of  fees  satisfied  the  provisions  of  the 
law,  the  obligation  to  deposit  the  full  25  per  cent,  arising  in  such  cases  onl}' 
in  the  event  of  the  mortgage  lien  being  less'  than  the  purchase  money  ;  and 
(5)  that  in  the  absence  of  evidence  to  prove  that  a  possible  bidder  was 
prevented  by  the  absence  of  the  bailiff  from  bidding,  the  procedure  adopted 
by  the  bailiff  could  not  be  held  to  have  vitiated  the  sale  or  prejudiced  the 
interests  of  the  mortgagors. 

First    miscellaneous  appeal  from  the  order  of  Pandit  Somdatt, 
District  Judge,  Delhi,  dated  13th  June  1898. 

Kirkpatriok  and  Ishwar  Pas,  for  appellants. 
Madau  Gopal  and  C.  Kirkpatrick,  for  respondent 
The  judgment  of  the  Court  was  delivered  by 

bth  May    1899.  Heid,  J.— The  facts  out  of   which  this   appeal   arises   are 

shortly  these  : 

Mussammats  Sarsuti  and  Puran  Devi  executed  a  mortgago 
of  certain  house  property  in  Delhi,  of  which  they  were  in  posses- 
sion. The  mortgagee  filed  a  suit  for  realisation  of  the  mortgage 
money  by  sale  of  the  mortgaged  property,  and  obtained  a  decree. 
Certain  persons  alleging  themselves  to  be  reversioners, 
under  Hindu  Law,  as  heirs  of  the  last  male  owner  of  the  pro- 
perty, filed  a  suit  for  a  declaration  that  the  mortgage  did  not 
affect  their  reversionary  interests,  and  the  suit  is  still  pending. 
In  execution  of  his  decree  the  mortgagee  obtained  an  order  for 
sale  of  the  property,  free  from  the  mortgage,  an  objection  by 
the  mortgagors,  that  great  loss  would  be  caused  to  them  by  the 
sale  of  the  property  while  the  suit  of  the  reversioners  was 
pending,  being  overruled,  and  postponement  of  the  sale  being 
refused.  The  property  was  put  up  to  sale  on  the  9th,  12th, 
13th,  14th,  15th,  and  16th   October    1897,  and  on   the  last  day 
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the  mortgagee,  to  whom  express  permission  to  bid  for  the  pro- 
perty had  been  granted  by  the  executing  Court,  bid  Rs.  70,000. 
After  the  16th  October  the  property  was  again  pnt  up  to  auc- 
tion, but  no  advance  on  the  mortgagee's  bid  being  made,  the 
Court  fixed  the  20th  December  for  continuation  of  the  sale. 

The  mortgagors  appealed  from  the  order  fixing  the  20th 
December  on  the  grounds  (1)  that  the  sale  should  have  been 
postponed  pending  the  decision  of  the  reversioners'  suit ;  (2) 
that  the  mortgagee  should  not  have  been  allowed  to  bid  ;  (3) 
that  the  Court  should  not  have  attached  the  rent  of  the  pro- 
perty in  execution  of  the  mortgagee's  decree.  This  appeal  was 
dismissed  by  this  Court  on  the  merits,  each  plea  being  disposed 
of. 

The  executing  Court  then  ordered  the  sale  to  be  continued 
on  the  25th  March  1898,  from  the  mortgagee's  bid  of  Rs.  70,000. 
He  objected  on  the  21st  March  1898  on  the  ground  that  starting 
at  such  a  figure  would  spoil  the  sale,  but,  in  our  opinion, 
because  he  hoped  to  purchase  for  less  than  his  previous  bid, 
and  his  objection  was  overruled.  The  sale  was  conducted  on 
the  spot  by  the  bailiff  or  sheriff  of  the  Court  in  the  usual 
manner.  In  his  evidence  he  deposed  that  he  commenced  the 
sale  at  10  a.m.,  with  the  bid  of  Rs. '70,000  at  which  it  terminated 
previously  and  remained  on  the  spot  until  J 1-30  a.  m.  ;  that  he 
returned  to  the  Court,  leaving  a  chaprasi  and  the  usual  drum- 
beater  on  the  spot,  returned  to  the  spot  at  3-30,  and  at  4  p.  m. 
terminated  the  3ale,  no  advance  on  Rs.  70,000  having  been 
made,  in  favour  of  the  mortgagee,  obtained  the  signature  of 
the  mortgagee's  agent  and  those  present,  including  a  servant 
or  agent  of  the  mortgagors,  and  received  from  the  mortgagee's 
agent  Rs.  575,  the  ad  valorem  fee  to  cover  sale  expenses,  calcu- 
lated, on  Rs.  70,000. 

The  purchase  money  almost  exactly  equalled  the  amount  of 
the  decree,  and  was  set  off  against  it.  Counsel  for  the  appel- 
lants (the  memorandum  of  appeal  is  headed  "  Mussammat 
Sarsuti,  &c,"  although  there  were  only  two  objectors  apparently, 
and  one  of  them  is  said  to  have  died  pending  the  decision  of  the 
appeal),  states  that  there  was  a  very  small  balance  in  his  client's 
favour,  but  this  has  not  been  proved,  and  no  stress  has  been  laid 
on  the  fact.  The  mortgagors  objected  to  the  confirmation  of  the 
sale  under  Section  311  of  Act  XIV  of  1882,  and  this  appeal  is 
from  the  order  overruling  their  objections. 

One  Izat  Narain  applied  to  be   brought   on    the   record   as 
respondent,  on  the  ground  that  he  had  purchased  the  property 
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from  the  mortgagee  after  bis  purchase.  This  application  was 
granted,  subject  to  objections  at  the  hearing,  and  has  now  been 
withdrawn  on  objections  raised.  An  affidavit  filed  by  the  agent 
of  the  appellants  in  answer  to  this  application  need  not  be 
considered  in  this  context,  except  in  so  far  as  it  alleges  that  the 
mortgagee-respondent  has  sold  the  wmole  of  his  interest  in  the 
property  to  the  reversioners.  The  learned  counsel  for  the  appel- 
lants argues  that  if  this  be  the  case  the  respondent  has  no 
right  to  be  heard,  but  so  long  as  the  respondent  is  alive  and  no 
application  is  made  for  removal  of  his  name  from  the  record  he 
has  a  locus  standi,  No  such  application  has  been  made,  and  he 
is  entitled  to  be  heard  in  support  of  the  order  appealed  against. 

We  discharge  the  order  passed  on  the    application    of    Iaat 
Narain. 

The  first  point  raised  for  the  appellants  is  that  there  was  no 
sale  on  the  25th  March,  inasmuch  as  there  was  no  bid.  On 
the  record  we  find  ample  evidence  that  the  sale  commenced 
that  day  with  the  Rs.  70,000  bid  by  the  respondent,  and  that 
this  bid  was  ratified  by  the  respondent's  agent,  whose  conduct 
during  the  sale  was  incompatible  with  the  contention  that  the 
bid  was  withdrawn  by  the  application  of  the  21st  March.  The 
sale  commission  was  paid  on  the  amount  bid,  and  the  reason 
why  the  deposit  of  25  per  cent,  was  not  paid  on  the  purchase 
money,  as  prescribed  by  Section  306  of  Act  XIV  of  1882,  was 
that  the  purchaser  was  the  decree-holder.  The  agent  who 
acted  for  the  appellant  on  the  25th  March  was  the  agent  who 
originally  bid  Rs.  70,000.     The  contention  has  no  force. 

The  next  point  is  that  the  sale  proclamation  did  not  state 
that  the  property  was  sold  free  from  the  respondent's  mortgage, 
or  that  a  suit  relating  to  it  was  pending.  Inasmuch  as  the 
mortgage  was  not  mentioned  in  the  sale  proclamation,  we  sec 
no  reason  for  freedom  from  the  mortgage  being  mentioned,  and 
it  would  be  useless  to  mention  a  charge,  to  which  the  property 
would  not  be  subject  in  the  hands  of  a  purchaser  at  the  sale 
advertised. 

The  next  point  is  that  in  the  column  of  the  proclamation 
devoted  to  specification  of  charges  on  the  property  was  written 
hoi  ileriaft  nakin  hua,  no  enquiry  was  made. 

It  is  admitted  that  counsel  for  the  appellants,  who  then 
appeared  for  the  respondent,  asked  the  Court  not  to  institute 
any  formal  inquiry  inasmuch  as  the  property  was  being  sold 
free  from  the  ouly  charge  on  it.  It  has  not  been  suggested 
that  there  was  any  other  charge  on  the   property,   or  that  the 
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form  of  proclamation  was  objected  to  by  any  one  on  behalf  of 
the  appellants.  We  overrule  this  objection  and  we  cannot  hold 
that  Section  287  (e)  of  the  Code  means  that  the  Court  is  to  give 
a  detailed  account  of  all  matters  connected  with  the  property, 
while  we  have  to  consider  the  bearing  of  what  was  done  or 
omitted  on  the  case  before  us. 

We  can  imagine  nothing  more  injurious  to  the  owner  of 
property  advertised  for  sale  than  a  proclamation  that  a  suit  is 
pending  for  a  declaration  that  such  owner  has  only  a  life 
interest  in  the  property.  Sales  in  execution  of  decrees  are  of  the 
rights  and  interests  of  the  debtor,  and  a  suggestion  that  those 
rights  and  interests  are  limited  obviously  frightens  away  per- 
sons who  might  otherwise  bid. 

The  fact  that  some  people  knew  that  the  property  had  been 
mortgaged  and  that  it  was  the  subject  of  a  suit  does  not  help 
the  appellants.  As  already  remarked,  a  charge  to  which  the 
property  would  not  be  subject  after  sale  should  obviously  not 
be  specified,  and  notice  of  a  pending  suit  would  obviously 
injure  the  judgment-debtor,  even  if  coupled  with  an  opinion 
that  the  suit  must  fail,  which  the  Court  obviously  could  not 
offer.  It  is,  in  our  opinion,  impossible  to  hold,  under  Section  31 L 
of  the  Code,  that  the  sale  proclamation  caused  substantial 
injury  to  the  appellants  by  reason  of  the  words  hoi  deriajt  nahin 
khua,  or  the  omission  to  mention  the  mortgage  or  suit. 

It  is  admitted  that  not  a  single  witness  was  produced  to 
prove  that  he  would  have  bid,  but  for  the  form  of  the  proclama- 
tion and  the  absence  of  specification  under  the  heads  (c)  and  (e) 
prescribed  by  Section  287  of  the  Code.  It  was  suggested  that 
some  one,  possibly  not  an  inhabitant  of  Dehli,  might  have  bid 
but  for  the  alleged  omissions,  but  this  is  far  too  vague.  Bidders 
for  property  of  such  value  would  necessarily  be  few,  and  the 
facts  that  a. suit  was  pending  and  that  the  plaintiff- reversioners 
had,  as  alleged  in  an  affidavit,  filed  by  the  agent  of  the  appel- 
lants, warned  the  public  by  advertisements  in  a  newspaper,  in 
September  1896  and  September  1897,  not  to  purchase  the 
property,  fully  account  for  the  price  realized  being  smaller  than 
it  otherwise  might  have  been.  It  is  difficult  to  imagine  any 
one  except  the  decree-holder  or  the  plaintiff  in  the  pending  suit 
bidding  more  than  a  nominal  amount,  which  Rs.  70,000  cannot 
be  called,  even  if  the  absolute  estate  in  the  property  be,  as 
alleged,  Rs.  2,50,000. 

The  next  point  argued  is  that  the  respondent  was  in 
collusion  with  the  reversioners  to  keep   down    the   price  of    the 


J58  CIVIL  JUDGMENTS— No.  30.  Recobd 

property.  Reliance  is  placed  on  a  sale  by  the  respondent  to 
Izat  Narain,  alleged  to  be  a  relation  of  the  reversioners,  of  all 
his  interest  in  the  property,  by  a  deed  which  protects  him  from 
the  consequences  of  the  sale  being  set  aside  or  the  interests  of 
the  mortgagors  being  held  to  be  limited,  and  it  is  alleged  that 
the  reversioners  are  the  real  purchasers  from  the  respondent. 
We  have  thought  it  unnecessary  to  deal  at  length  with  the 
question  of  the  sale  to  Izat  Narain,  whether  he  does  or  does  not 
represent  the  reversioners,  because  we  do  not  think  that  a  sale 
to  the  reversioners,  if  proved,  would  help  the  appellants.  Pos- 
sibly the  most  prudent  course  for  the  respondent  would  be  to  sell 
to  the  reversioners,  while  it  is  obviously  to  their  interest  to 
purchase,  and  thereby  preclude  further  litigation. 

We  see  no  reason  to  suspect  collusion  between  the  respon- 
dent and  the  reversioners,  or  that  the  respondents  purchased 
originally  for  the  reversioners,  and  the  course  adopted  by 
the  latter,  in  advertising  a  suit  which  had  been  filed,  was 
obviously  in  the  interests  both  of  themselves  and  of  the  public. 

In  any  case  it  does  not  appear  to  us  that  the  advertisement 
caused  substantial  loss  to  the  appellants  or  was  connected  with 
the  respondent.  Bandi  Ali  v.  Madhul  Ghander  Nag,  I.  L.  B.,  VIII 
Gale,  932  ;  Bari  Lai  Amtha  Bhai  v.  Abhesang  Meru,  I.  L.  R.,  IV 
Bom.,  323;  S.  Chedambarayi  v.  S.  B.  Yellapur,  I.  L.  R.,  XVII I 
Bom.,  175,  and  J.  Ravuitan  v.  V.  B.  A.  M.  Gopalan,  I.  L.  2?.,  XIX 
Mad.,  315,  relied  on  for  the  appellants  on  the  points  so  far  dealt 
with,  do  not  help  them. 

The  next  point  argued  is  that  the  failure  of  the  respondent 
to  deposit  25  per  cent,  of  the  purchase  money,  immediately  after 
the  sale,  vitiates  it  altogether.  Gopal  Singh  v,  Boy  Bonwari  Lai- 
Sahoo,  V,  C.  L.  R.,  181,  relied  on  for  the  appellants,  deals  with  a 
purchaser  who  was  holder  of  a  money  decree,  and  the  report  of 
Intizam  Ali  Khan  v.  Narain  Singh,  I.  L.  B.,  V  All,  316,  also  relied 
on,  does  not  specify  the  nature  of  the  decree. 

In  these  cases  it  was  held  that  a  sale,  immediately  after  which 
25  per  cent,  of  the  purchase  money  was  not  deposited,  could  not 
be  maintained,  except  by  consent  of  all  parties  concerned,  includ- 
ing the  debtor.  The  ruling  was  based  by  the  Calcutta  Court  on 
the  argument  that  the  deposit  is  to  be  forfeited  to  Government, 
partly  in  payment  of  sale  expenses,  if  the  sale  is  not  completed, 
and  that  the  deposit  need  not  therefore  necessarily  go  to  the 
liquidation  of  the  debt. 

The  case  before  us  is  distinguishable.  The  mortgage  lien 
was  transferred  from  the  property  to  the  purchase  money,    and 
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was  a  first  charge  on  the  latter  under  Section  295  (6)  of  the 
Code.  No  deposit  was  demanded  by  the  bailiff,  and  failure  to 
deposit  was  not  made  a  ground  of  objection  in  any  application 
filed  by  the  appellants.  Under  these  circumstances  it  is  difficult 
to  understand  how  the  sale  could  fail  to  be  completed,  so  far  as 
any  action  of  the  appellant  is  concerned,  provided  he  kept 
within  the  amount  of  his  lien. 

The  considerations  which  might  enter  in  the  question  of 
completion,  in  the  event  of  other  claimants  to  the  purchase 
money  under  Section  295  of  the  Code,  could  not  enter  into  it  so 
far  as  he  was  concerned,  and  he  could  not  even  have  pleaded  that 
the  sale  should  be  set  aside  on  the  ground  that  the  debtors  had 
no  saleable  interest  in  the  property.  Only  in  the  event  of  the 
mortgage  lien  being  less  than  the  purchase  money  could  the  ques- 
tion of  the  obligation  to  deposit  arise,  and  that  fact  has  not  been 
pleaded  either  here  or  below  as  a  ground  on  which  the  sale 
should  be  set  aside.  Under  Act  VIII  of  1859,  the  provisions  of 
which  were  identical,  for  the  purposes  of  this  case,  with  Sections 
306,  307,  308  of  the  present  Code,  the  Calcutta  Court  held  that 
there  was  no  reason  why  a  decree-holder  purchaser  should  not 
deposit  receipt  instead  of  money — K.  C.  Ghose  v.  K.  C.  P.  Chowdry, 
XVI  W.  JR.,  46,  but  in  our  view  of  the  distinction  between  the 
case  before  us  and  those  dealt  with  in  the  rulings  above  quoted 
it  is  unnecessary  to  decide  whether  they  or  that  last  quoted 
should  be  followed. 

We  hold  that  the  deposit  made  on  account  of  fees  satisfied  the 
provisions  of  the  law.  • 

The  next  point  argued  is  that  the  procedure  adopted  by  the 
bailiff  was  irregular,  and  that  there  was  consequently  no  sale,  or, 
in  any  case,  prejudice  to  the  appellants'  interests.  It  does  not 
appear  to  us  that  the  bailiff  was  bound  to  remain  on  the  spot 
from  10  to  4  o'clock.  He  was  within  call,  and  left  some  one  on 
the  spot  to  call  him,  in  the  event  of  a  bidder  being  attracted  by  the 
drum-beating  which  continued  during  his  absence.  Not  a  single 
witness  has  been  called  to  prove  that  a  possible  bidder  was 
prevented  by  the  bailiff's  absence  from  bidding. 

Qn  the  whole  appeal  we  hold  that  the  appellants  have  failed 
to  prove  material  irregularity  in  publishing  or  conducting  the 
sale,  and  have  signally  failed  to  prove  that  substantial  injury 
has  been  caused  to  them  by  any  such  irregularity. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


Revision  Side. 
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No.  31- 

Before  Mr.  Justice  Chatter ji. 

SULTAN  SINGH  AND  OTHERS,- (Defendants),— 

PETITIONERS, 

Versus 
NIDHAN  SINGH— (Plaintiff),— RESPONDENT. 

Case  No.  520  of  1899. 

Probate  and  Administration  Act,   1881,  Sections  53,  55,59,  74,  83,  8G— 
Order  reducing  amount  of  security — Appeal. 

Held,  that  an  order  under  Section  86  of  the  Probate  and  Administration 
Act,  1881,  reducing  the  amount  of  secority  taken  from  an  administrator 
is  appealable. 

The  Court  probably  has  power  to  reduce  the  amount  of  security  re- 
quired of  an  administrator,  but  such  reduction  should  not  be  permitted  in  a 
case  where  the  letters  of  administration  as  originally  granted  arc  iutact. 
and  have  not  been  modified  or  revoked. 

Petition  for  revision  of  the  order  of  Pandit  Somdat,  District,  Jiuhjp. 
Delhi,  dated  14M  December  1898. 
Shircore,  for  petitioners. 

Ganpat  Rai  and  Sangara  Lai,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

29th  June  1899.  Chatterji,  J. — I  think  an  appeal  lies  to  this  Court  from  the 

order  complained  of  under  Section  8G  of  the  Probate   and   Ad- 
ministration Act,  taken  in  conneetion  with  Sections  53,   55  and 
83.     The  authorities  quoted  by  respondent's  counsel  from  I.  L.  E,, 
XIII  Qalc.  and  XXI  Calc,  do  not  appear  to  me  to  be  applicable. 
Those  cases  relate  purely  to  appeals  regarding  points   of  proce- 
dure in  impleading  parties,  which  are  necessarily  governed  by 
Section  588,  Civil  Procedure  Code.     This  is  an  order  relating  to 
the  substance   of  the  grant  of  probate,  inasmuch  as  by   Section 
74  the  taking  of  security  from  the  administration  is  compulsory 
on  the  Court.     It  cannot  be  seriously  argued  that  if  the  Court 
had  granted  letters  of  administration  without  security  the  order 
could  not  be  appealed.     The  present  order  is  one  reducing  the 
amount  of  security,  and  if  it  is  not  appealable  an   order  cancel- 
ling the  security  altogether  would  by    parity   of   reasoning   be 
unappealable  also.     This  would  nullify    the   express    words   of 
Section  86  of  the  Probate  and  Administration   Act  besides   re- 
ducing Section  74  to  a  dead  letter. 

But  assuming  that  an  appeal  does  not  lie,  an  application 
for  revision  will  undoubtedly  lie  if  the  petitioner  can  make  out 
a  material  irregularity  or  the  other  grounds  specified  in  Section 
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G22,  Civil  Procedure  Code,  as  modified  by  Section  70  of  the 
Punjab  Courts  Act.  This  application  has  been  filed  as  a 
revision,  but  I  see  no  difficulty  in  treating  it  as  an  appeal  if  an 
appeal  lies,  and  I  have  already  held  that  it  does  lie. 

As  regards  the  merits,  the  Court  probably  has  power  to 
reduce  the  security  in  a  proper  case,  but  that  is  a  point  which 
T  have  not  got  to  decide  here.  T&e  letters  of  administration 
as  originally  granted  to  Nidhun  Singh  are  intact,  and  have  not 
been  modified  or  revoked.  1  hold  therefore  that  the  security 
cannot  be  reduced.  It  is  a  matter  of  no  consequence  as  long  as 
Nidhan  Singh  holds  the  letters  of  administration  what  share 
lie  or  the  petitioners  have  in  the  estate  of  the  deceased,  Nidhan 
Singh  is  the  legal  representative  of  the  deceased  under  Section 
f>9  of  the  Act,  though  he  holds  the  assets  belonging  to  the 
deceased's  estate  for  the  benefit  of  all  the  heirs  including  him- 
self. He  alone  can  realize  debts  due  to  the  deceased  and  other- 
wise administer  the  property.  The  security  therefore  cannot 
be  reduced,  and  there  are  no  sufficient  grounds  for  allowing  the 
prayer  of  Nidhan  Singh.  The  action  of  the  lower  Court 
amounted  to  a  material  irregularity  which  could  be  set  right 
under  Section  622,  Civil  Procedure  Code,  if  it  was  necessary  to 
act  on  the  revision  side. 

I  accept  the  appeal,  and  set  a  side  the  order  of  the  District 
Judge  reducing  the  security  and  permitting  fresh  security  to  be 
given.  I  pronounce  no  opinion  as  to  the  Court's  power  to  allow 
other  security  equally  good  to  be  substituted  for  the  whole  for 
any  good  and  sufficient  cause. 

Cost  to  be  paid  by  respondent,  counsel's  fee  Rs.  50 

Appeal  allowed. 


! 


No.  32. 

Before  Mr.  Justice  Gordon  Walter  and  Mr.  Justice  Anderson. 

RAM  CHAN  I),- (Defendant),— APPELLANT, 

Versus  J  Appellate  Side. 

MAULVI  ABDUL  HAK,-(Plainiiff),— RESPONDENT. 
Case  No.  862  of  1896. 

Pre-emption,  suit  for— Sale  by  vendee  after  institution  of  suit,  to  rival  pre- 
emptor — Fraudulent  transaction— u  Superior  diligence  "— Lia  pendens. 

On  the  3rd  May  1894  one  M.  sold  certain  premises  in  Delhi  to  defendant 
No.  2  for  a  sum  of  Ks.  fi,000,  and  on  the  1st  December  1894  the  latter  sold 
the  same  premises  to  defendant  No.  3  for  Rs.  7,000.  Plaintiff  thereupon 
instituted  a  suit  for  pre-emption,  and  immediately  after  the  institution  of 
the  suit  defendant  No.  3  sold   the  premises  for  Rs,  12,000  to  defendant 


162  CIVIL  JUDGMENTS-    No.  82;  [  Uecorl. 


No.  4,  -who,  within  a  fortnight,  sold  thein  to  defendant  No.  5  at  tho  same 
figure.  It  was  found  by  the  Chief  Court  on  appeal  (a)  that  defendant 
No.  5  had  rights  of  pre-emption  in  respect  of  the  premises,  but  that  plaintiff's 
pre-emptive  rights  were  not  inferior  ;  (b)  that  the  sales  by  defendants 
Nos.  3  and  4  were  colourable  transactions  intended  to  defeat  plaintiff's  claim; 
and  (c)  that  defendant  No.  5,  though  a  pre-emptor,  had  not  acted  bond  fide 
and  had  joined  in  an  intrigue  for  fictitiously  raising  the  price  against  plain- 
tiff and  adding  to  the  difficulties  pf  the  latter  in  the  matter  of  proving  his 
claim.     On  these  findings  it   was 

Held  that  issues  not  having  been  fixed  in  plaintiff's  suit,  the  doctrine 
of  li$  pendens  was  not  strictly  applicable- 

But  held  (without  questioning  the  right  of  defendant  No.  3  to 
transfer  the  property,  if  he  thought  fit  to  do  so,  before  a  decree  for  pre- 
emption had  been  passed  against  him),  that  as  the  price  of  the  sales  by 
defendants  Nos.  3  and  4  had  been  fixed  in  bad  faith,  plaintiff,  a  bond  fide 
pre-emptor  with  rights  of  pre-emption  not  inferior  to  those  of  defendant 
No.  5,  had  taken  such  action  as  showed  superior  diligence  on  his  part,  and 
was  therefore  entitled  to  a  decree  for  pre-emption  on  payment  of  the 
amount  fixed  by  the  lower  Court. 

First  appeal  from  the  order  of  Lala  Lachman  Das,  District  Judge, 
Delhi,  dated  30th  April  1896. 

Madan  Gopal,  for  appellant. 

Piyare  Lai,  for  respondent. 

The  jndgment  of  the  Court  was  delivered  by 

4th  May  1899.  Anderson,  J. — The  facts  of  this  case  are  as  follows.  Dmrao 

Mirza  (defendant  No.  1)  sold  the  premises  consisting  of  a  dwell- 
ing-house, giving  on  a  certain  kucha  and  a  row  of  shops 
opening  on  the  Ballimaran  Bazar  or  street  in  tho  city  of  Delhi 
to  Mussammat  Nazir  Begam  (defendant  No.  2)  on  3rd  May  1894 
for  Rs.  6,000.  The  first  vendee  sold  the  property  to  one  Fazl 
Rahman  (defendant  No,  8)  on  1st  December  1894,  for  an  appa- 
rently slightly  larger  price,  viz.,  Rs.  7,000.  The  plaintiff,  whose 
house  adjoins  that  sold  on  the  west  side,  put  in  a  claim  for  pre- 
emption for  Rs.  4,000,  or  what  the  Court  should  decide. 
Immediately  after  his  doing  so,  Fazl  Rahman,  soldtoNarain  Das 
(defendant  No.  4)  for  Rs.  12,000,  and  within  a  fortnight  Narain 
Das  sold  at  the  same  figure  to  Ram  Chand  (defendant  No.  5), 
whose  house  and  shops  adjoin  the  property  in  dispute  on  the 
south  side,  the  shops  and  house  both  opening  on  Ballimaran 
Bazar  and  the  house  having  also  a  door  opening  on  the  kucha  to 
the  back. 

The  first  Court  after  impleading  the  third  and  fourth 
vendees  and  fixing  a  number  of  issues  held  that,  admitting 
Ram  Chand's  claim  to  he  equal  to  plaintiff's,   the  plaintiff  had 
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shown  greater  diligence  in  prosecuting  his,  as  he  had  put  a 
suit  into  Court  before  Ram  Chand  moved  in  the  matter.  It 
decided  thai:  the  purchase  by  Ram  Chand  was  not  altogether 
fictitious,  but  that  the  value  of  the  property,  including  anl 
allowance  for  certain  improvements  made  by  Fazl  Rahman' 
during  the  four  months  it  remained  in  his  possession,  was 
Rs.  8,000  ouly.  Regarding  a  mortgage  effected  by  Narain  Das 
in  favour  of  one  Prabhu  Dyal  (also  impleaded  as  a  defendant, 
No.  6)  previous  to  the  sale  to  Ram  Chand,  the  Court  held  that 
his  charge  on  the  purchase  money  amounted  to  Rs.  6,000  with 
interest  at  Re.  0-10-6  per  cent,  from  20th  April  1895  to  date 
of  recovery  minus  wh?.t  he  (Prabhu  Dyal)  had  recovered  by 
taking  rent  from  the  tenants,  and  that  the  question  of  the  exact 
amount  due  to  him  was  one  to  be  settled  between  him  and 
Ram  Chand,  who  now  stood  in  Narain  Das'  place  and  not  between 
him  and  the  plaintiff. 

In  appeal  before  this  Court  by  Ram  Chand  (defendant 
No.  5)  it  is  contended  that,  as  against  Ram  Chand  the  plaintiff 
had  no  superior  right,  since  Ram  Chand's  claim  was  not  merely 
equal  but  superior  to  his,  and  that  the  finding  as  to  superior 
diligence  is  wrong  and  out  of  place;  also  that,  at  any  rate,  a 
decree  for  Rs.  12,000  paid  bond  fide  should  have  been  passed 
with  costs  to  Ram  Chand.  There  is  also  a  cross-objection  re- 
stricted entirely  to  a  question  of  costs. 

We  have  heard  arguments  at  some  length,  and  have  fnlly 
considered  the  case  and  the  rulings  quoted  by  either  party  in 
support  of  his  view  of  the  case. 

As  regards  the  pre-emption  rights  of  the  respective  parties, 
we  are  not  prepared  to  hold  that  Ram  Chand's  should  be  rield 
superior  to  plaintiff's.  There  was  no  original  connection  be- 
tween his  house  (which  had  formerly  belonged  to  Nawab  Amin- 
nd-din  Khan)  and  the  house  in  dispute.  The  fact  that  the 
wall  of  his  house  adjoins  that  of  the  property  in  disrate  for  a 
few  yards  more  than  plaintiff's  boundary  adjoins  it  does  not  in 
our  opinion  give  him  a  superior  claim.  The  shops  built  on  his 
premises  and  those  which  form  part  of  the  premises  in  dispute 
do  open  on  the  same  street.  Probably  the  shops  in  Ram  Chand's 
property,  if  not  also  the  other  set  in  dispute,  are  of  comparatively 
modern  origin.  The  main  door  of  the  house  in  suit  opens  on 
the  same  kucha  as  plaintiff's  main  door,  and  must  have  done  so 
for  a  long  time.  The  wall  intervening  belongs  to  the  premises 
in  suit,  plaintiff  having  given  up  all  claim  to  it  in  the  course  of 
a  dispute  which  came  before  the  Courts   in    1887.     The  water 


164  CIVIL  judgments-no.  32.  [  record 


from  this  wall  discharges  on  plaintiff's  ground,  and  his  tenement 
is  servient  as  regards  the  premises  in  suit,  which  may  be  called 
the  dominant  tenement.  On  this  account  the  plaintiff's  con- 
venience would  be  more  promoted  by  his  acquiring  that  part  of 
the  property  used  as  a  dwelling-house  than  would  Ram  Chand's, 
and  this  we  consider  outweighs  the  fact  that  the  part  of  the 
property  used  as  shops  opens  to  the  same  bazar  as  Ram  C hand's 
shops.  Furthermore  it  was  not  seriously  urged  before  the 
District  Judge  that  Ram  Chand's  rights  were  distinctly 
superior  to  plaintiff's  but  merely  that  they  were  equal. 

It  has  been  stated  that  Ram  Chand  gave  notice  of  his  in- 
tention to  claim  pre-emption  to  the  first  vendee,  but  of  this  we 
find  no  evidence  on  the  record.  Fazl  Rahman  admits  that 
Ram  Chand  gave  him  verbal  notice  to  this  effect  and 
Ram  Chand  has  sworn  it.  There  is  no  written  notice  forth- 
coming, which  might  have  been  expected  under  the  circum- 
stances. It  is  usual  to  send  a  registered  letter  and  to  produce 
the  receipt  for  it  in  Court. 

The  fact  that  neither  the  sale  to  Narain  Das  nor  the  sub- 
sequent sale  to  Ram  Chand  took  place  till  plaintiff  had  filed 
his  suit,  and  that  the  prices  agreed  were  conspicuously  higher 
than  that  shown  in  the  first  sale  deed  (which  was  not  likely  to 
be  below  the  then  real  value)  strikes  us  as  suspicious,  and  we 
think  it  extremely  necessary  to  ascertain  what  consideration 
really  passed  at  the  third  and  fourth  sales. 

No  dalals  seem  to  have  been  employed  to  settle  the  price, 
as  is  usual  in  Delhi.  Ram  Chand's  books  do  not  show  from 
whence  he  provided  a  sum  of  Rs.  .^,500  required  to  complete  the 
purchase  besides  what  was  paid  to  Prabh  Dyal.  Fazl  Rahman 
on  the  very  day  he  is  said  to  have  received  Rs.  3,500  from 
Narain  Das  in  cash  had  to  execute  a  mortgage  for  Ks.  2,000 
in  favour  of  Prabh  Dval,  having  just  paid  off  Kallo  Mai,  who 
had  advanced  him  money  for  his  purchase. 

Two  vioroughly  reliable  persons  valued  the  property  at 
Rs.  8,000,  v  hilst  inexactly  the  same  condition  as  that  in  which 
it  passed  into  Ram  Chand's  or  Prabh  Dyal's  possession. 

On  the  whole,  we  are  of  opinion  that  no  more  than  Rs.  0,000 
is  proved  to  have  passed,  and  that  the  transaction  between 
Fazl  Rahman  and  Narain  Dwa  and  between  Narain  Das  and 
Ram  Chand  were  of  h  colourable  nature,  having  for  their 
object  to  defeat  plaintiff'*  claim  by  that  time  filed  in  Court. 
Ram  Chand  appears  bo  be  ft  man  so  ore  what  prone  to  fish  in 
troubled    waters   and    one    who  would    not  be  unwilling  to  join 
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in  an  intrigue  of  the  kind  which  appears  to  have  been  engaged 
in  the  present  case. 

As  regards  the  argument  of  the  learned  counsel  for  appel- 
lant that    the    doctrine    of    superior  diligence    is   a  somewhat 
inequitable  one  and  one  which  should  not,  with  reference  to  the 
dicta  contained  in  Punjab  Record,  No.  29  of  1892,  be  pressed  too 
far,  we  admit  that  it  contains  some  force;  but  in  the  present  case, 
taking  all  the  circumstances  into  consideration,  we   feel    bound 
to  hold  that  plaintiff's  conduct  has   been   throughout  fair  and 
above  board,  and  we  are  not  able  to   say  the   same  of  the   con- 
duct of  some  of  the  defendants,  viz.,  the  later  vendees.    We  have 
nothing  to  say  against  Fazl  Rahman's  transferring  the  property, 
if  he  thought  fit  to  do  so,  before  a  decree   for   pre-emption  had 
been  passed  against  him  ;  but  wre  are  not  able  to  hold   that   the 
price  which  he    pretends    to    have    received   from  Narain   Das 
was  a  bond  fide  one  ;  and    although     Ram   Chand   occupies   the 
position  of  a  pre-emptor,  we  are  satisfied  that  he  had  joined   in 
an  intrigue  for  fictitiously  raising  the  price  against  the  interest 
of  plaintiff,  and    by   getting   himself  placed   in    possession   he 
adroitly  forced  on    plaintiff  the    duty  of,  in  the  first  instance, 
proving  the  bad  faith  of  the  last  sale  in  addition  to  the   burden 
which    plaintiff  had    already  undertaken    of  proving  himself 
entitled  to  the  right  of  pre-emption  and  to  getting  the  original 
sale  scrutinized  by  the  Conrt  and  a  finding  given  as  to  the   pro- 
per value  of  the  property.     As  the  sale  to  Ram  Chand  had  been 
effected   before   issues  were  drawn    in  the  case,  the  doctrine  of 
lis  pendens  is  not  strictly  applicable  to  the   case.     But    we  are 
distinctly  of  opinion  that  plaintiff  has  shown    the   price  of   the 
recent  sales  to  have  been  fixed  in  bad   faith,   and    being   a  bond 
fide  pre-emptor  with  rights  not  inferior  to  those  of  Ram  Chand, 
we  hold,  following    Punjab  Record,    No.    83  of    1888,  that   the 
action  he  took  showed  superior  diligence  on  his    part,    and  that 
he  is  entitled  to  a  decree  for  the  amount  as  found  by   the  lower- 
Court.     Punjab  Record,  No.  138  of  1884,  does  not  appear   to  be 
applicable  in  the  view  we  take,  that  Ram  Chand  had  no  superior 
right  of  pre-emption  to  plaintiff. 

As  regards  the  cross-objection  for  costs,  the  District  Judge 
apparently  intended  to  allow  pleader's  fees  on  Rs.  4,000  only 
instead  of  Rs.  8,000,  and   we  see  no  reason  to  vary  his  order. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 
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No.  33. 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Anderson. 
BANNU  MAL,— (Defundakt)  --APPELLANT, 

Versus 

RAMJAS,— (Plaintiff),— RESPONDENT. 
Case  No.  21  of  1897. 

Consolidation  of  mortgages— Right  of  redemption — Apportionment  of 
charges — Mortgagee  allowing  interest  and  rent  to  accumulate. 

On  the  14th  September  1872  plaintiff  executed'  in  favour  of  de- 
fendant's father  (i)  a  deed  of  mortgage  of  land  situate  in  mauza  Khizri 
for  Rs.  99  ;  (ii)  a  deed  of  mortgage  of  land  situate  in  mauza  Kishenpura 
for  Rs.  150 ;  and  (iii)  a  chakota  nama,  or  lease,  whereby  it  was  provided 
that  plaintiff  should  pay  Rs.  62-8-0  per  annum  as  rent  for  the  above  areas 
which  he  was  to  hold  as  tenant  for  10  years,  that  arrears  of  rent  should  be 
a  charge  on  the  land,  and  that  until  such  arrears  were  paid  off  plaintiff 
should  not  be  at  liberty  to  redeem  either  area.  Subsequently  plaintiff 
executed  two  farther  deeds  of  additional  charge  on  the  land  covered  by  the 
two  deeds  first  mentioned,  viz.,  (iv)  mortgage  deed  for  Rs.  250,  and  (v)  a 
mortgage  deed  for  Rs.  400.  This  amount  of  Rs.  650  was  to  bear  interest  at 
Rs.  2  per  mensem,  and  in  both  the  two  latter  deeds  there  was  a  condition 
that  plaintiff  should  not  be  at  liberty  to  redeem  the  area  in  either  village 
until  he  had  paid  off  the  principal  and  interest  due  on  each  deed,  such 
principal  and  interest  being  thus  made  an  additional  first  charge  on  the 
two  areas.  Haintiff  having  sued  to  redeem  the  land  in  mauza  Khizri  alone 
on  payment  of  Rs.  99  (deed  No.  1),  defendant  pleaded  that  plaintiff  could 
only  redeem  on  payment  o£  the  total  amount,  principal  and  interest,  due 
under  all  the  deeds* 

Held,  that  though  the  two  original  transactions  were  distinct,  separate 
areas  being  mortgaged  by  separate  deeds,  the  practical  effect  of  the  three 
subsequent  deeds  was  to  consolidate  these  separate  mortgages,  at  least  as 
regards  the  charges  created  by  the  latter,  and  that  therefore  plaintiff 
could  not  claim  to  have  the  amounts  due  on  the  subsequent  charges  split 
up  and  apportioned  on  the  two  areas  according  to  the  consideration  stated 
iu  each  of  the  original  deeds. 

Accordingly,  held,  that  plaintiff  was  not  entitled  to  redeem  the  area 
sued  for  until  he  had  paid  all  that  was  due  uuder  deeds  Nos.  (1),  (3), 
(4)  and  (5),  the  consideration  of  the  deed  (No.  2)  being  excluded  as  it  had 
not  been  made  a  charge  on  the  land  in  suit. 

Held,  further,  that  as  arrears  of  chakota,  were  expressly  made  by  tho 
terms  of  the  agreement  (deed  No.  3)  :i  charge  oa  the  land,  no  question 
could  arise  as  to  the  claim  for  chakota  being  not  cognizable  by  a  Civil 
Court  or  barred  by  limitation. 

Held;  also,  that  there  was  nothing  in  the  relations  between  the  parties 
or  in  the  circumstances  of  the  case  to  justify  tho  reduction  of  the  rate  of 
interest  or  the  amount  of  the  chakota  to  bo  paid  annually,  th  more  fact 
that  defendant  had  allowed  the  interest  aud  rent  to  accumulate  not  being 
sufficient  to  justify  the  reduction  of  th*  amount  under  either  head. 
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Further  appeal  from  the  order  of  A.  Kensington,  Esquire,  Divisional 
Judge,  Umballa  Division,  dated  6th  May  1896, 
Madan  Gopal,  for  appellant. 
The  judgment  of  the  Court  was  delivered  by 

Gordon    Walker,  J.— On   14th  September  1872  plaintiff     10/A  June  1899. 
executed  three  deeds  in  favour  of  defendant's  father — 

(1)  Deed  of  mortgage  of  land   (now  in  suit)   situated  in 

mauza  Khizri  for  Rs.  99. 

(2)  Deed  of  mortgage  of  land  (now   in   suit)   situated  in 

Kishenpura  tor  Rs.  150. 

(3)  A  chakota  nama,  or  lease,  by  which  plaintiff  agreed  to 

pay  Rs.  62-8-0  per  annum  as  rent  for  the  above  areas, 
which  he  was  to  hold  as  tenant  for  ten  years,  plaintiff 
executed  two  further  deeds  of  additional  charge  on 
the  land  covered  by  both  ( 1 )  and  (2) . 

(4)  Dated  30th  April  1873 Rs.  250 

(5)  Dated  17th  April  1874 „    400 

This  amount  of  Rs.  650  was  to  bear  interest  at  Rs.  2  per 
cent,  per  mensem.  Plaintiff  now  sues  to  redeem  the  land  in 
Khizri  (1)  offering  Rs.  99  in  payment.  Defendant  replies  that 
plaintiff  can  only  redeem  on  payment  of  Rs.  5,663,  the  total 
amount,  principal  and  interest,  due  under  all  the  deeds. 

Chakota  or  rent  under  (3)        Rs.  1,437-8-0 

Interest  under  (4)  and  (5)       „    3,327-0-0 

the  rest  being  the  principal  as  above. 

The  first  Court  gave  plaintiff  a  decree  for  redemption  on 
payment  of  the  consideration  stated  for  deeds  (1),  (4)  and  (5), 
total  Rs.  749  only,  the  principal  of  the  three  deeds.  Its  finding 
is  rather  contradictory,  and  the  conditions  in  the  deeds  which 
are  in  question  should  first  be  stated. 

The  chakota  nama  (3)  makes  arrears  of  the  rent  payable 
under  it  a  charge  on  the  land,  and  expressly  provides  that  until 
such  arrears  are  paid  plaintiff  is  not  at  liberty  to  redeem  either 
area. 

In  the  other  two  deeds  (4)  and  (5)  there  is  a  distinct  con- 
dition that  plaintiff  is  not  at  liberty  to  redeem  the  area  in  either 
village  until  he  has  paid  off  the  principal  and  interest  due  on 
each  deed,  such  principal  and:  interest  being  thus  made  an 
additional  and  a  first  charge  on  the  two  areas.  The  first  Court 
apparently  holds  that  these  conditions  must  have  effect  against 
plaintiff;  but  it  goes  on  to  decide  that  "  according  to  justice 
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"  plaintiff  should  not  be  allowed  any  interest  because  he  has 
41  intentionally  kept  silent  with  a  view  to  increase  the  amount  of 
"interest" — scarcely  a  sufficient  ground  for  holding  that  defen- 
dant was  entitled  to  nothing  more  than  the  principal  advanced 
by  him.  As  regards  the  chakota,  the  first  Court  held,  on  the 
evidence  of  a  witness,  Narain  Das,  that  although  defendant  was 
entitled  to  it  he  had  apparently  forfeited  his  right  because 
his  (defendant's)  father  had  been  receiving  rent  in  kind  for  two 
or  three  years.  This  part  of  the  judgment  is  no  clearer  than  the 
rest. 

The  Divisional  Judge  dismissed  the  appeal,  but  took 
different  grounds.  He  held  that  defendant's  claim  to  chakota 
should  be  ruled  out  because  (i)  a  claim  to  it  would  be  cognizable 
only  by  a  Revenue  Court,  and  (ii)  the  greater  part  of  such  claim 
was  out  of  time.  Reference  is  also  made  to  the  evidence  of 
Narain  Das  as  to  batai  (rent  in  kind),  though  it  does  not  appear 
if  the  Divisional  Judge  believed  it.  For  the  rest  the  Divisional 
Judge  makes  a  rough  calculation,  and  arrives  at  the  conclusion 
that  the  amount  fixed  by  the  first  Conrt  is  a  sufficient  sum  for 
defendant  to  receive  on  account  of  the  land  in  suit.  He  splits 
up  the  two  transactions  (4)  and  (5),  apparently  holding  that 
plaintiff  was  only  bound  to  pay  so  much  of  these  sums  as  was 
proportionate  to  the  original  mortgage  charge  on  the  land  here 
in  suit. 

What  the  Divisional  Judge  allowed  to  the  defendant  was, 
in  addition  to  the  original  debt  of  Rs.  99,  a|proportionate  amount 
of  the  principal  of  (4)  and  (5),  and  something  by  way  of  interest. 

The  judgments  of  both  the  lower  Courts  are  unsatis- 
factory. The  real  points  at  issue  in  the  case  were  not  difficult 
to  state;  and  if  the  Courts  had  stated  them,  there  would  not 
have  been  much  difficulty  about  the  decision.  As  it  is  there 
has  been  no  real  attempt  to  deal  with  the  points  that  arise. 

It  is  clear  in  the  first  place  that  plaintiff  by  the  deeds  (3), 
(4)  and  (5)  bound  himself  to  pay  off  all  arrears  of  rent  under 
(3)  and  the  principal  and  interest  under  (4)  and  (5)  before  he 
conld  redeem  any  of  the  land,  and  he  made  the  rent  as  well  as 
the  principal  and  interest  a  further  charge  on  the  whole  land 
covered  by  the  two  original  deeds.  There  can  therefore  be  no 
question  of  apportioning  what  is  due  on  these  accounts  between 
the  two  areas.  Farther  no  question  can  arise  us  to  the  claim 
for  chakota  being  not  cognizable  by  a  Civil  Court  or  barred  by 
limitation  because  the  arrears  of  chakota  are  expressly  made  by 
the  terms  of  the  agreement  a  charge  on  the  land.     On  the  latter 
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point  Punjab  Record,  No,  117  of  1890,  and  7.  L.  R.,  XVIII  Bom., 
755,  are  authorities. 

We  hold,  then,  that  under  the  terms  of  the  deeds  (3),  (4) 
and  (5)  plaintiff  is  not  entitled  to  redeem  the  land  in  suit  until 
he  pays  all  that  is  due  under  these  deeds,  i.e.,  the  arrears  of 
rent,  and  the  principal  and  interest  dae  on  deeds  (4)  and  (5). 
It  is  thus  necessary  to  determine  what  is  really  due. 

We  may  here  refer  to  some  previous  litigafciou  between  the 
parties.  The  two  original  deeds  of  mortgage  are  for  periods 
of  ten  years,  and  after  that  by  way  of  conditional  sale.  De- 
fendant was  to  get  possession  as  mortgagee ;  but  plaintiff  was  to 
remain  in  cultivation  as  tenant  under  the  chakota  nama  (3) 
subject  to  payment  of  Rs.  62-8-0  per  annum.  On  21st  February 
1890  the  present  defendant  brought  a  suit  for  possession  which 
was  dismissed  iu  the  first  and  decreed  in  the  Divisional  Court. 
As  pointed  out  by  the  Divisional  Judge  defendant  (then  plaintiff) 
was  suing  nob  for  physical  possession,  but  for  possession  as 
mortgagee.  On  appeal  to  this  Court  the  Divisional  Judge's 
order  was  upheld  (Civil  Appeal  No.  1357  of  1891,  decided  on  17th 
January  1894).  It  was  held  inter  alia  that  "  the  mortgage 
"  doubtless  subsisted  after  the  time  had  arrived  when  foreclosure 
"could  take  place.  There  was  no  obligation  on  the  plaintiff" 
(now  defendant)  "  to  enforce  his  remedy  immediately.  Likewise 
"  the  defendant  "  (now  plaintiff),  "who  was  a  tenant  for  10  years 
"  must  be  regarded  as  holding  even  after  period. ...The  plaintiff  " 
(now  defendant)  "  says  he  was  dispossessed  by  not  being  recog- 
"  nized  as  landlord  and  by  the  mortgagor  renouncing  his 
"  tenancy,  and  there  can  be  no  doubt  of  the  truth  of  these  allega- 
tions.M  In  the  end  "  the  plaintiff's  "  (now  defendant)  "right 
"to  recover  possession  as  mortgagee  must  be  admitted  and  the 
"appeal"  (by  the  present  plaintiff)  "  dismissed." 

The  reason  given  by  the  first  Court  for  holding  that  the 
chakota  cannot  be  made  a  charge  seem  to  us  wholly  insufficient. 
The  evidence  of  the  witness,  Narain  Das,  is  really  hearsay,  and 
it  is  too  indefinite  in  any  case.  Defendant  has  never  had 
physical  or  cultivating  possession  of  the  land,  and  no  payment 
of  rent  is  proved,  so  that  rent  for  the  whole  term  must  be  held 
ro  be  due.  No  payments  on  account  of  interest  on  the  other  two 
deeds  are  even  alleged  ;  and  it  must,  therefore,  be  taken  that  no 
payments  on  this  account  have  been  made. 

It  remains  to  decide  whether  defendant  should  be  allowed 
the  full  amount  of  rent  and  interest  provided  for  iu  the  three 
deeds  (3),  (4)  and  (5).     Plaintiff  admits  that  he  agreed  to  pav 
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Rs.  2  per  cent,  per  mensem  interest  on  (4)  and  (5).  The  first 
Court  has  found,  and  rightly  we  think,  that  plaintiff  agreed  to 
pay  chakota  or  rent  at  the  rate  of  Rs.  62-8-0  per  annam  on  the 
two  mortgage  deeds  (1)  and  (2)— that  is,  also  about  2  per  cent, 
per  mensem.  We  are  unable,  especially  in  view  of  the  previous 
litigation  referred  to  above,  to  find  anything  in  the  relations 
between  the  parties  or  in  the  circumstances  of  the  transactions 
that  would  justify  the  reduction  of  the  rate  of  interest  or  the 
amount  of  the  chakota  to  be  paid  annually.  The  mere  fact  that 
defendant  has  allowed  the  interest  and  rent  to  accumulate 
cannot  in  our  opinion  benefit  plaintiff  or  be  held  to  justify  the 
reduction  of  the  amount  under  either  head  that  he  has  allowed 
to  accumulate  against  himself.  The  terms  of  the  three  deeds 
(3),  (4)  and  (5)  are  not  in  themselves  so  oppressive  as  to  call 
for  or  justify  our  interference  with  them.  The  terms  of  the 
chakota  nama  would  have  effect  even  after  the  expiry  of  the 
term  of  the  years  provided  in  it. 

It  has  already  been  observed  that  there  can  be  no  question 
of  apportioning  the  amount  found  to  be  due  between  the  two 
areas.  On  this  point  it  may  be  added  that  the  two  original 
transactions  are  no  doubt  quite  distinct,  separate  areas  being 
mortgaged  by  separate  deeds ;  but  the  practical  effect  of  the 
three  subsequent  deeds  is  to  consolidate  these  separate  mort- 
gages, at  least  as  regards  the  charges  created  by  the  latter,  and 
plaintiff  cannot  claim  to  have  the  amounts  due  on  these  sub- 
sequent charges  split  up  and  apportioned  on  the  two  areas 
according  to  the  consideration  stated  in  each  of  the  original 
deeds.  The  conditions  are  clear  that  none  of  the  land  can  be  re- 
deemed until  all  that  is  due  under  the  subsequent  deeds  has 
been  paid.  The  consideration  of  the  deed  (2)  Rs.  150  should 
-  no  doubt  be  excluded  as  it  has  not  been  made  a  charge  on  the 
land  in  suit  ;  but  plaintiff  cannot  redeem  the  area  sued  for 
until  he  has  paid  all  that  is  due  under  deeds  (1),  (3),  (1)  and 
(5),  or  Rs.  5,513. 

We  accept  the  appeal  with  costs,  and  altet  the  decree  of 
the  lower  Appellate  Court,  so  as  to  make  the  redemption  con- 
ditional on  the  payment  of  this  amount. 

Appeal  allowed. 
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No.  34. 

Before  Mr.  Justice  Reid,  Chief  Judge,  and  Mr.  Justice 
Robertson. 

NATHA  SINGH,— (Defendant) —APPELLANT,  1 

Versus  ?  Appellate  Side. 

SUJAN  SINGH  AND  OTHERS,— (Plaintiffs),—  ' 

RESPONDENTS. 

Case  No.  93  of  1897. 

Custom — Adoption  of  daughter's  son — Lelil  Jats  of  Eoshiarpur  District — 
Riwaj-i-am — Acquiescence  in  adoption. 

Found,  that  by  custom  among  Lelil  Jats  of  the  Hoshiarpur  District,  the 
adoption  by  a  sonless  man  of  his  daughter's  son  is  valid. 

The  Court  also  found,  on  the  evidence,  that  the  reversioners  had 
acquiesced  in  the  adoption  both  at  the  time  when  it  was  made  and  subse- 
quently at  the  time  of  the  adoptive  father's  death. 

Further  appeal  from  the  decree  of  Captain  0.  S.  Martindale, 
Divisional  Judge,  Eoshiarpur,  dated  16th  January  1897, 

Morton,  for  appellant. 

Browne,  for  respondents. 

The  facts  of  the  case  fally  appear  from  the  judgment  of  the 
Court  delivered  by 

Robertson,  J.— In  this  case  the  plaintiffs,  who  are   the  re-      23rd  June  1899. 
versionary  heirs  of  one  Chanda  Singh,  sue  for  the  possession  of 
land  which  belonged  to  Chanda  Singh  but  which  is  now  in  posses- 
sion of  one  Natha  Singh,  the  adopted  son  of  Chanda  Singh. 

Natha  Singh  is  the  son  of  Chanda  Singh's  daughter,  and  the 
factum  of  the  adoption  is  not  now  denied.  It  took  place  in  1880 
by  registered  adoption  deed.  Chanda  Singh  died  more  than 
11|  years  ago,  and  since  that  time  at  any  rate  defendant  has 
been  in  undisturbed  possession.  There  are  eight  persons  who 
have  claims  to  reversionary  rights  in  respect  of  Chanda  Singh's 
land,  of  whom  only  three  now  claim,  five  siding  with  the  defend- 
ant. Both  Courts  have  agreed  that  the  claim  is  not  barred  by 
limitation,  and  if  Natha  Singh  only  took  possession  on  Chanda 
Singh's  death  they  are  no  doubt  correct. 

The  lower  Appellate  Court  has,  however,  decreed  the  claim 
on  the  simple  ground  that  following  F.  B.  50,  Punjab  Record, 
1893,  and  84,  Punjab  Record,  1895,  the  adoption  by  Chanda  Singh 
of  his  daughter's  son  must  be  considered  invalid.  As  to  this  it 
is  sufficient  to  remark  as  regards  84,  Punjab  Record,  1895,  that  it 
refers  to  another  got  and  not  that  to  which    the   parties  belong* 
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and  P.  B.  50,  Punjab  Record,  1893,  refers  to  a  case  in  the  Julluu- 
dur  District,  aud  as  regards  general  principles  it  merely  lays 
down  that  when  a  sonless  man  in  any  land-holding  group  which 
recognizes  a  power  to  adopt  asserts  that  he  is  competent  to 
adopt  a  daughter's  son  or  other  non-agnate  in  presence  of  near 
agnates  irrespective  of  their  assent,  the  presumption  at  the  out- 
set is  against  the  power. 

The  counsel  for  the  appellant  boldly  traversed  the  correct- 
ness of  this  ruling,  urging  that  the  view  expressed  in  it  regard- 
ing the  paramount  claims  of  exclusive  agnatic  succession  arc 
not  borne  out  by  the  facts  obtaining  in  the  Province,  and  that 
this  judgment  has  never  commanded  the  assent  of  the  public 
generally,  more  particularly  the  best  informed  native  public. 
That  although  custom  is  unquestionably  the  rule  to  be  followed 
in  such  matters  such  custom  among  Hindas  professing  however 
incompletely  the  Hindu  religion  cannot  fail  to  be  influenced  by 
the  view  propounded  by  that  religion,  and  that  the  natural  affec- 
tion of  a  sonless  father  for  a  daughter  and  daughter's  son  is  one 
which  has  never  been  ignored  in  these  communities.  On  the 
contrary  it  was  urged  that  except  for  obviously  interested  mo- 
tives, the  right  to  adopt  a  daughter's  son  is  generally  admitted, 
and  that  its  denial  depends  on  the  testimony  as  to  custom  of 
witnesses  in  almost  every  case  with  a  personal  interest,  more  or 
less  proximate  or  remote,  to  deny  it.  It  was  strongly  urged 
that  the  agnatic  theory  has  been  carried  too  far  in  the  judgment 
No.  50  of  1893. 

We  are  not  prepared  at  present  to  enter  into  these  matters. 
Wc  do  not  say  that  the  contentions  of  the  learned  counsel  are 
altogether  without  force,  but  we  propose  at  present  to  consider 
simply,  firstly,  whether  or  not  the  adoption  was  in  fact  acquiesced 
iu  and  agreed  to  by  the  agnatic  relations  alive  and  capable  of 
objecting  at  the  time  of  its  occurrence;  and,  secondly,  whether  or 
uotin  the  particular  got  to  which  the  parties  belong  the  adoption 
of  a  daughter's  son  is  recognized  by  custom. 

Now  there  can  be  no  doubt  whatever  that  some  at  least  of  the 
reversioners  acquiesced  in  the  adoption,  five  out  of  eight  admit  it 
now.  Sundar  Singh,  plaintiff,  sigucd  an  agreement  executed  by 
Natha  Sin^h  in  January  1895,  in  which  an  assertion  was  made 
regarding  this  adoption  as  a  witucss  and  iu  which  Sujan  Singh, 
plaintiff  (both  with  Lai  Singh  and  Surjau  Siugh  who  do  not  SU4  ) 
actually  admits  the  validity  of  the  adoption,  a  fact  which  seems 
to  have  been  overlooked  by  the  lower  Courts.  Madho,  the 
minor  plaintiff,  was  not  alive  at  the  time,  Sujan  Singh  actually 
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acknowledged  the  adoption.  Sundar  Singh  signed  as  witness, 
and  the  others,  Harnam  Singh,  Lai  Singh,  Nanrang  Singh, 
Snrjan  Singh,  side  with  defendant.  It  is,  therefore,  fully 
established  that  at  the  time  of  the  adoption  and  later  at  the  time 
of  Chanda  Singh's  death  the  reversioners  acquiesced  in  the 
adoption.  Even  Mad  ho  exchanged  fields  which  had  come  to 
Natha  Singh  from  Chanda  Singh  with  him  in  1893. 

As  regards  the  question  of  the  validity  of  the  adoption. 
In  84,  Punjab  Record,  1895,  the  question  was  discussed  as  regards 
the  Kelkut  Jats  of  talisil  Hoshiarpnr.  Curiously  enough  while 
Sections  69  and  71  of  the  Riivoj-i-am  of  Hoshiarpnr  were  quoted 
in  that  judgment,  Section  61  which  is  relied  on  in  this  case  is 
not  quoted.  Sections  69  and  71  deal  generally  with  various 
questions  of  adoption,  but  Section  61  deals  specifically  with  the 
one  particular  case  of  the  adoption  by  a  grandfather  of  his 
(laughter's  son. 

This  entry  61  of  the  Riwoj-i-am  runs  as  follows  : — 
"  If    a    man  have  no  son  or  grandson,  or  great-grandson,  in 
the  male  line,  bnt  has  a    daughter's    son,    can    the   grandfather 
adopt  his  daughter's  son  ? 

Answer. — In  presence  of  lineal  male  descendants  no  one  can 
adopt,  but  if  a  man  have  no  lineal  male  descendants  but  has  a 
daughter's  son  he  can  adopt  him,"  and  this  entry  is  followed  by 
some  four  instances.  This  is  very  strong  evidence  indeed  in 
favour  of  the  defendant,  and  it  is  well  known  that  the  Riicaj-i-am 
of  Hoshiarpur  was  drawn  up  with  much  care. 

So  far  as  regards  the  Riwaj-i-am. 

As  regards  the  evidence  the  learned  Divisional  Judge  was 
apparently  under  some  misapprehension.  He  may  have  confus- 
ed "  sister's  son  "  with  daughter's  sonas  he  at  pages  46,  47  speaks 
of  the  adoption  of  a  "sister's  son"  which  is  quite  a  different  matter. 
He  says  there  is  not  a  single  instance  of  such  adoption  having 
taken  place  in  this  particular  tribe.  Attar  Singh,  Sher  Singh 
and  Partapa,  witnesses,  were  each  instances  of  such  adoption  in 
their  own  persons,  and  in  Attar  Singh's  case  the  matter  was 
carried  to  the  Chief  Court  and  the  adoption  upheld,  and  though 
it  is  not  clear  that  these  are  of  actually  the  same  got  as  the 
parties,  they  give  clear  evidence  that  this  custom  does  prevail  in 
the  Lehl  got  to  which  the  parties  belong.  Gopal  Singh,  witness, 
also  mentions  cases  of  such  adoption.  The  onus  of  proving  the 
validity  of  the  adoption  was,  following  50,  Punjab  Record, 
1893,  thrown  on  defendant,  who  produced  a  number  of  witnesses 
who  gave  evidence  in  favour  of  the  validity   of  such   a  custom. 
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There  are  seven  of  these,  including  Lai  Singh,  one  of  the  rever- 
sioners. The  plaintiffs  could  not  produce  one  single  witness  to 
rebut  this  evidence.  The  lower  Appellate  Court  remarks  that 
the  "  reversioners  probably  thought  with  the  rest  of  the  brother- 
u  hood  that  the  adoption  was  valid  and  acted  on  that  assumption, 
"  and  it  has  only  been  recently  held  that  such  adoptions  are  not 
"  valid."  This  has  not  been  held  as  a  matter  of  fact,  but  it  would 
be  impossible  to  have  a  better  proof  of  the  existence  of  a  custom 
than  the  fact  that  all  those  interested  in  contesting  a  particular 
case  believed  it  to  be  valid  and  never  questioned  it  until  they 
made  the  erroneous  discovery  that  this  Court  had  held  it  to  be 
invalid,  which  it  has  not  in  fact  done. 

We  consider  that  the  plaintiff  has  discharged  the  onus  laid 
upon  him  and  that  the  entry  in  the  Wujib-ul-arz  taken  with  the 
affirmative  evidence  in  favour  of  the  custom  produced  by  the 
defendant,  and  the  entire  absence  of  rebutting  evidence  for  the 
plaintiff,  prove  that  the  adoption  by  a  sonless  proprietor  of  his 
daughter's  son  is  valid  by  custom  in  the  Lehl  got  of  the  Jats  of 
the  Hoshiarpur  District. 

We  therefore  decree  the  appeal,  reverse  the  decision  of  the 
lower  Appellate  Court,  and  restore  that  of  the  first  Court.  Re- 
spondent to  bear  appellant's  costs  in  this  and  the  Court  of  the 
learned  Divisional  Judge. 

Appeal  allowed. 


Side.  \ 


No.  35. 

Before  Mr.  Justice  Reid,  Chief  Judge,  and  Mr.  Justice  Robertson. 
MOMAN  AND  OTHERS— (Defendants),— APPELLANTS, 

Versus 
Affiliate  Side.  << 

/         ISHR1  PERSHAD  AND  ANOTHER,— (Plaintiffs),— 
RESPONDENTS. 

Case  No.  92  of  1897. 

Mortgage  by  way  of  conditional  sale  — foreclosure  proceedings  instituted 
•mot e  than  12  years  after  determination  of  mortgagor's  right  to  possession- 
Suit  for  possession— Limitation— Limitation  Act,  1877,  2nd  Schedule,  Articles 
135,  144,  147,  Regulation  XVII  of  1806. 

Plaintiffs  sued  for  possession  of  certain  land  on  the  allegation  that 
defendants'  father  had  executed  a  mortgage  thereof  by  way  of  conditional 
sale  on  the  24th  March  1871,  the  condition  being  that  if '  not  redeemed 
within  seven  years  the  land  was  to  become  the  mortgagee's  property  by  sale  \ 
that  a  foreclosure  notice  was  issued  to  the  defendants  and  served  on  them 
on  the  10th  April  1895  and  12th  May  1895,  and  that  the  year  of  grace  had 
expired  without  the  defendants  paying  off  the  mortgage,  and  that  plaintiff* 
had  consequently  become  owneri  of  the  mortgaged  property. 
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Held,  that  the  suit  not  having  been  instituted  within  12  years  of  the 
date  fixed  in  the  mortgage  deed  for  repayment  of  the  mortgage  money, 
was  barred  by  limitation,  either  under  Article  135  or  Article  14i  of  the 
Limitation  Act. 

Further   appeal  from  the   order  of  S.' Clifford,    Esquire,  Divisional 
Judge,  Delhi  Division,  dated  29th  October  1896. 
Sangam  Lai,  for  appellants. 
Madan  Gopal,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Reid,  C.  J. — This  is  a  suit  by  the  heirs  of  a  mortgagee,  30th  June  1899. 
under  a  mortgage  by  conditional  sale,  for  possession  of  the 
property  mortgaged,  on  the  expiry  of  the  year  of  grace  provided 
by  Section  8,  Regulation  XVII,  1806,  the  defendants  being  sons 
of  the  mortgagor-  The  mortgage  deed  is  dated  January  25th, 
1871,  and  provided  for  redemption  after  seven  years  in  the 
month  of  Jeth,  It  recited  that  possession  had  been  delivered 
by  the  mortgagor  to  the  mortgagee  by  the  execution  of  a 
Jeabuliat  to  the  effect  that  interest  at  14  annas  per  cent,  per 
mensem  and  Government  revenue  would  be  paid  at  each  harvest 
-until  the  expiry  of  the  mortgage  term,  and  provided  that  if 
interest  remained  unpaid  for  more  than  a  year  a  separate  bond 
would  be  executed  for  interest  due,  and  the  mortgagee  would 
be  at  liberty  to  take  physical  possession,  terminating  the 
mortgagor's  tenancy,  and  finally  provided  for  foreclosure  on 
failure  to  redeem  on  the  expiry  of  the  mortgage  term. 

The  facts  are  set  out  in  detail  in  the  judgment  of  the 
learned  Divisional  Judge,  and  need  not  be  recapitulated. 

There  is  no  evidence  on  the  record  to  support  the  second 
plea  taken  in  appeal,  and  the  appellants  have  entirely  failed 
to  prove  that  Ewaz,  the  mortgagor,  had  not  notice  of  the  suit 
or  of  the  ex-parte  decree  passed  against  him  in  1872.  Notice 
was  in  any  case  given  when  the  first  foreclosure  proceedings 
commenced  in  1881,  and  no  attempt  has  been  made  to  prove 
that  any  steps  were  taken  to  set  aside  the  ex-parte  decree. 

We  have  no  hesitation  in  holding  that  consideration  passed, 
and  we  can  see  no  reason  for  interfering  with  the  contract, 
under  the  amendment  of  the  Contract  Act  effected  by  Act  VI 
of  1899. 

The  learned  Divisional  Judge  has  satisfactorily  explained 
the  cause  of  the  delay  in  foreclosing,  and  the  same  explanation 
accounts  for  the  inability  of  the  respondent,  Ishri  Parshad,  to 
produce  account  books  and  documents  referred  to  by  him.  The 
remaining  question  for  decision  is  that  of  limitation. 
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The  learned  counsel  for  the  respondents  does  not  contend 
that  Article  147,  Schedule  II  of  the  Limitation  Act,  applies,  as 
was  suggested  by  Barkley,  J.,  in  No.  83,  Punjab  Record,  1883,  but 
contends  that  Article  144  is  applicable,  limitation  running  from 
the  expiry  of  the  year  of  grace  after  the  foreclosure  notice  of 
1895,  and  further  contends  that  the  respondents'  ancestor 
obtained  possession  at  any  rate  in  1872  when  he  filed  a  dakhl- 
nama  after  obtaining  his  ex-parte  decree,  and  that  the  possession 
which  he  seeks  is  not  that  of  mortgagee,  but  that  of  owner. 

The  lower  Appellate  Court  has  recorded  that  it  was  un" 
|disputed  that  the  mortgagee  and  the  respondents  after  him 
had  never  realised  any  rent  from  the  mortgagor  or  the  respond- 
ents, and  we  are  unable  to  hold  on  the  dakhlnama  and  the 
recital  in  the  mortgage  deed  that  the  respondents  or  the  mort- 
gagee ever  had  possession  of  the  property  in  suit.  No.  114, 
Punjab  Record,  1890,  relied  on  for  the  respondents  is  consequent- 
ly not  in  point. 

The  latest  Indian  authorities  quoted  on  either  side  are 
Modun  Mohun  Chowdhry  v.  Ashad  Ally  Beparee,  I.  L.  R.,  X 
Calc,  65;  Murlidharv.  Kanchan  Singh,  I.  L.  R.,  XI  All.,  145  ; 
Srinath  Das  v.  Khetter  Mohun  Singh,  I.  L.  R.,  XVI  dale, 
(P.  0).,  693,  and  No.  90,  Punjab  Record,  1895. 

In  X  Calc.  it  was  held  that  where  a  mortgage  deed  contains 
no  stipulation  for  the  mortgagees  taking  possession  on  the 
mortgagor's  failure  to  pay  the  mortgage  money  on  due  date,  the 
right  of  the  mortgagee  to  take  possession  does  not  accrue  until 
the  expiry  of  the  year  of  grace,  but  that  where  the  deed  contains 
such  a  stipulation,  the  mortgagee,  as  absolute  owner  of  the 
property,  has  12  years,  from  the  time  at  which  his  right  to 
possession  commences,  within  which  to  sue  for  possession. 
Reference  was  made  to  (ihinarain  Dobey  v.  Ram  Monaruth  Ram 
Dobey,  VII G.  L.  R,  580,  as  distinguishable,  the  mortgagee  there- 
in having,  by  foreclosure  proceedings,  within  12  years  of  his 
right  to  possession  accruing,  clothed  himself  with  a  new  charac- 
ter of  absolute  owner,  and  having  consequently,  under  Article  145 
of  the  late  Limitation  Act,  IX  of  1871,  12  years  within  which 
to  sue  for  possession  from  the  time  when  his  title  as  absolute 
owner  accrued . 

In  XI  All.  the  Court  remarked  that  no  proceedings  had 
been  taken  under  Regulation  XVII  of  1806,  but  that  even  if 
proceedings  had  been  taken  they  would  be  prepared  to  hold 
that  the  cause  of  action  was  the  original  non-payment  of  the 
mortgage  money  on  the  due  date,  and  that  the  provisions  in  the 
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Regulation,  passed  for  the  benefit  of  mortgagors,  conld  not 
create  a  fresh  cause  of  action.  The  Court  added  that  to  hold 
the  contrary  would  involve  the  absurdity  that  the  non-com- 
pliance, by  an  alleged  mortgagor,  with  the  parwana,  obtained 
ex-parte  by  an  alleged  mortgagee,  would  create  a  cause  of  action, 
whether  there  had  been  a  mortgage  or  not,  and  quoted  Benon- 
nath  Gangooly  v.' Nursing  Proshad  Bns,  XIV  B.  L.  R.,  87,  as 
authority  for  their  opinion.  In  XVI  Calc.  their  Lordships  of 
the  Privy  Council  held  that  prior  to  the  passing  of  the  Transfer 
of  Property  Act,  which  is  not  in  force  in  this  Province,  mort- 
gagees in  Bengal,  governed  by  Regulation  XVII  of  1806,  could 
not  maintain  suits  for  foreclosure,  and  maintained  the  decree 
of  the  Calcutta  High  Court,  which  had  held  that  the  mortgagor's 
right  to  possession  determined  on  the  expiry  of  the  terms 
allowed  for  payment  of  the  mortgage  debt,  that  the  mortgagee's 
right  to  bring  a  suit  for  possession  was  barred  12  years  after 
that  date,  and  that,  with  the  right  to  possession,  was  lost  the 
right  to  take  foreclosure  proceedings  under  the  Regulation  of 
3806,  the  Transfer  of  Property  Act  not  having  come  into  force 
until  after  the  right  to  take  foreclosure  proceedings  was  barred. 
Now,  the  VII  G.  L.  B.  case  is  clearly  distinguishable  from 
that  before  us. 

The  suit  filed  by  the  mortgagee  in  1872  was  merely  for 
possession  as  mortgagee,  the  term  of  the  mortgage  having  still 
six  years  to  run,  the  foreclosure  proceedings  relied  on  were 
instituted  in  1895,  more  than  12  years  after  the  date  on  which 
the  mortgagor's  right  to  possession  determined,  and  the  mort- 
gagee had  not  within  12  years  of  such  determination  clothed 
himself  with  the  character  of  absolute  owner.  This  was  not 
done  as  already  stated  till  1895.  In  No.  90,  Punjab  Record, 
1895,  a  Full  Bench  of  this  Court  held  that  a  suit  for  possession 
as  proprietor  by  a  mortgagee  who  had  foreclosed  in  June  1889 
instituted  in  January  1892,  was  within  time,  the  due  date  being 
in  June  1880,  and  Article  135  was  applied.  Rivaz,  J.,  held 
that  the  conditions  of  the  mortgage  gave  the  mortgagee  two 
distinct  rights,  the  right  to  hold  possession  as  mortgagee  until 
foreclosure  was  complete,  and  the  right  to  foreclose.  This 
ruling  is  consistent  with  those  above  quoted,  the  principle 
underlying  it  being  that  the  suit  must  be  filed  within  12  years 
of  due  date.  Had  the  foreclosure  proceedings  of  1881  been 
Talid,  these  rulings  would  have  not  been  in  favour  of  the 
respondents,  as  even  then  the  suit  would  have  been  open  to  the 
objection  that  it  was  filed  more  than  12  years  after  the  fore- 
closure proceedings  had  perfected  the    mortgagee's     title    as 
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owner,  apart  from  the  initial  objection  that  it  was  filed  more 
than  12  years  after  due  date  when  the  mortgagor's  right  to 
proprietary  possession  terminated. 

Eeath  v.  Pugh,  L.  /?.,  VI  Q.  B.  D.,  confirmed  on  appeal  as 
Pugh  v.  Beathy  L.  /?.,  VII  App,  Cases,  235,  does  not  help  the 
respondents.  In  that  case  the  mortgagee  filed  a  bill  for  fore- 
closure, within  the  statutory  period,  for  a  suit  for  possession,  of 
the  execution  of  the  mortgage,  and  obtained  a  decree  nisi  in 
1874  and  a  decree  absolute  in  1877,  the  procedure  being  analo- 
gous to  that  under  Section  86  of  the  Transfer  of  Property  Act. 

In  1878  he  filed  a  suit  to  recover  possession  one  year  beyond 
the  statutory  period  for  a  suit  for  possession  from  due  date, 
and  it  was  held  that  limitation  ran  from  the  date  of  the  decree 
absolute  which  vested  a  fresh  title  in  the  mortgagee.  As 
remarked  by  their  Lordships  of  the  Privy  Council  in  XVI  Calc. 
quoted  above,  there  was  no  suit  for  foreclosure  in  Bengal  before 
the  passing  of  the  Transfer  of  Property  Act,  and  there  is  no 
such  suit  in  this  Province  now. 

Heath  v.  Pugh  is  therefore  clearly  distinguishable  from 
the  present  case.  We  have  no  hesitation  in  endorsing  the  re- 
marks of  Edge,  C.  J.,  in  XI  AH.  quoted  above,  as  the  effect  of 
proceedings  under  Regulation  XVII  of  1806. 

On  a  full  consideration  of  authorities  we  hold  that  the 
present  suit  is  barred  by  limitation,  not  having  teen  filed  within 
12  years  of  the  date  fixed  for  repayment  of  the  mortgage  money, 
whether  Article  135  or  Article  144  be  applicable. 

We  set  aside  the  decree  of  the  lower  Appellate  Court, 
decree  the  appeal  and  dismiss  the  suit  with  costs  in  all  Courts. 

Appeal  allowed. 
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tfo.  36. 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Maude. 

BUDHA  MAL,— (Plaintiff),— PETITIONER,  ) 

Versus  [    Revision  Side. 

GULAB  AND  OTHERS,— (Defendants),— Respondents.       ' 
Case  No.  1723  of  1896. 

Punjab  Courts  Act,  1884,  Section  40  (2) — "  Question  of  law  involved  " — 
Construction  0/  document — Mortgage  or  sale— Plea  of  custom  raised  for  the 
first  time  in  the  Chief  Court. 

Plaintiff  sued  for  pre-emption  oa  the  ground  that  the  deed  of  transfer 
which  purported  to  be  one  of  mortgage  was  in  reality  one  of  sale,  and 
had  been  drawn  up  in  the  form  of  mortgage  in  order  to  prevent  plaintiff 
from  putting  forward  his  claims.  The  suit  was  decreed  by  the  first  Court, 
but  dismissed  on  appeal  by  the  Divisional  Court,  on  the  ground  that  the 
transaction  was  in  fact  a  mortgage  and  not  a  sale.  Plaintiff  thereupon 
presented  a  further  appeal  to  the  Chief  Court,  and  it  was  urged  on  his 
behalf  that  the  question  whether  the  deed  was  to  be  construed  as  one  of 
mortgage  or  of  sale  was  "  a  question  of  law "  within  the  meaning  of 
Section  40  (2)  of  the  Punjab  Courts  Act,  and  that  in  any  event  there  was  a 
question  of  custom  involved,  viz.,  whether  the  customary  right  of  pre-emp- 
tion extended  to  mortgage  as  well  as  to  sale. 

Held,  that  the  document  being  on  the  face  of  it  one  of  mortgage,  the 
question  that  arose  was  not  as  regards  the  proper  construction  of  it,  but 
rather  as  to  the  inference  to  be  drawn  from  the  deed  and  other  evidence 
as  regards  the  intention  of  the  parties  to  the  transfer,  and  that  this  was 
a  question  of  fact  and  not  of  law. 

Held,  further,  that  as  the  plea  that  a  customary  right  of  pre-emption 
existed  in  respect  of  mortgages  was  opposed  to  the  allegations  in  the  plaint 
and  to  the  pleadings  in  the  lower  Courts,  plaintiff  was  not  entitled  to  raise 
the  point  in  the  Chief  Court  as  a  reason  for  the  admission  of  a  further 
appeal  on  the  ground  that  there  was   "  a  question  of  custom  involved." 

Petition  for  revision   wider  Section  622  of  Act  XIV  of  1882  and 
Section  40   of  Act  XVIII  of   1884,   of  the   decree   of  Khan 
Muhammad     Hayat    Khan,     Divisional      Judge,   Jullundur 
Division,  dated  31  st  July  1896. 
Lai  Chaud,  for  petitioner. 

H.  Rattigan  and  Harkishan  Lai,  for  respondents  Nos.  2  and  3. 
The  judgment  of  the  Conrt  was  delivered  by 

Maude,  J.— In  this  case  the  plaintiff,  Budha  Mai,  sued  23rd  Junt  1899. 
to  pre*empt  a  house  situated  in  the  town  of  Nur  Mahal  in  the 
Jullundur  District.  The  plaint  set  out  that  in  reality  the 
proprietor  of  the  house,  Gulab,  had  sold  it  to  the  defendants 
Sain  and  Chanau,  but  had  had  the  deed  of  transfer  drawn  up  in 
the  form  of  a  mortgage  merely  with  the  object  of  preventing 
the  plaintiff  from  putticg  forward  a  claim  to  pre-empt  the 
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property.     It  was  further  alleged  fhat  the  real  value  was  only 
Rs.  400,  and  that   as   the  plaintiff  held   a  mortgage   on  it  of 
Rs.  354  he  was  entitled  to  possession  by  pre-emption  on  payment 
of  Rs.  50  only.     The  first  Court  found  that  the  transaction  was 
really  a  sale  and  not  a  mortgage,  and  that  the  value  of  the  pro- 
perty being  Rs.  759  the   plaintiff  was   entitled  to  pre-emption 
payment  of  Rs.  405.    Chanan  and  Sain  appealed  to  the  Divisional 
Judge  who  held  that  the  transaction  was  in  fact  a  mortgage  and 
not  a    sale,   and   dismissed   the   plaintiff's  suit.     The  plaintiff 
then  presented  a  further  appeal  to  this  Court,  one  of  the  grounds 
of   appeal    being  that   the   transaction   was  a  sale    and  not   a 
mortgage,    and   another    (No.  4)  that  it  is  proved  that  in  Nur 
Mahal  by  custom  the  right  of  pre-emption  also  applies  to  mort- 
gages.    The  question  whether  the  right   extended  to  mortgages 
was  not  put  in  issue  in  the   first  Court,  and  naturally,  because 
the   plaintiff  alleged   that  there  had  been  a  sale,  and  that  the 
deed  had  been  drawn  in   the  form  of  a  mortgage  in  order  to  de- 
feat his  claim — a  statement  which  suggests  an  admission  on  his 
part  that  the  right  does  not  attach   to  mortgages.     In  deciding, 
however,  that   the  right  of  pre-emption  obtained  in  Nur  Mahal 
in  regard  to  sales,  the  first  Court  remarked  in  its  judgment,  "  it 
"  has  been  proved  ......•••  that  the  custom  of  pre-emption 

"  on  sale  prevails  in  mauza  Nur  Mahal,  but  the  evidence  pro- 
11  duced  by  the  defendants  also  proves  that  suits  for  pre-emption 
"  have  been  successful  on  such  transfers  "  (as  the  one  in  ques- 
tion ?)  "  in  mama  Nur  Mahal.  In  1861  a  suit  for  pre-emption 
"  succeeded  even  on  a  mortgage,"  and  a  judgment  was  cited,  dated 
August  17th  of  that  year.  In  their  appeal  to  the  Divisional 
Judge  Chanan  and  Sain  put  forward  as  one  ground  of  appeal 
that  it  was  not  proved  that  a  suit  would  lie  for  pre-emption  in 
respect  of  mortgaged  property.  The  appellate  Court  found  that 
the  transaction  between  the  parties  was  a  mortgage  and  not  a 
sale.  The  judgment  then  continues,  "  with  the  above  result,  it 
"  would  be  enough  to  record  regarding  the  second,  the  third  and 
"  the  fourth  issues  that  the  right  of  pre-emption  in  regard  to  a 
"  mortgage  does  not  prevail  in  kasha  Nur  Mahal.  Moreover, 
"  Budha  Mai  does  not  sue  for  pre-emption  if  the  document  in 
"  suit  be  held  to  be  a  mortgage  deed.  In  fact  in  his  petition  of 
"  plaint  he  says  that  it  is  to  deprive  mo  of  my  right  of  pre- 
"  emption  that  the  document  in  suit  has  been  executed  in  the 
"  form  of  a  mortgage  deed.  The  precedent  of  18G1  referred  to 
"  by  the  lower  Court  in  its  judgment  to  the  effect  that  the  right 
M  of  pre-emption  was  held  to  accrue  even  on  a  mortgage  is  not 
"  sufficient  to  establish  a  custom." 
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The  learned  Judge  who  admitted  the  appeal  to  M this  \ Court 
observed  in  his  order,  "if  the  decision  of  the  Courts  on  this 
"  question  of  custom  is  right,  I  doubt  if  any  further  appeal  can  be 

"  admitted I  think  it  best  to  admit  this  as  a  further  ap- 

"  peal  to  a  Bench  and  leave  it  to  the  Bench  to  decide  (I)  whether 
"  the  lower  Courts  are  right  as  to  custom  ;  (2)  if  they  are,  whe- 
"  ther  any  further   appeal   can   be  admitted  as  to  whether  the 
"  transaction    was  really  a   sale  or  a   mortgage."     On  the  case 
coming  on  for  hearing,  the  counsel   for  the  defendants-respon- 
dents has  objected  that  no  question  of  law  or  custom  or  of  general 
interest  is  involved  in  the  case,  and  that  no  further   appeal   lies 
to    this   Court.     The  only  question   of  law,  it  is   argued,   that 
could  be  held  to  be  involved  is  the  construction  of  the  document 
under  which  Gulab  transferred  the  house  to  Sain  and  Chanan,  but 
the  terms  of  the  document  clearly  show  it  to  be  a  mortgage,  and 
if   the    proof  that  a  sale  was  intended  depends  on  extrinsic  evi- 
dence, then  it  is  a  question  of  fact,  not  of  law,  whether  there  was  a 
mortgage  or  a  sale.  Against  this  contention  we  have  been  referred 
to  a  decision  of  this  Court  reported  as  Punjab  Record,   No.  45  of 
1895,  in  which  it  was  held  that  the  question  of  the  construction 
of  a  document  of  a  nature  somewhat  similar  to  the  one  before  us 
was  a  question  of  law.    Punjab  Record,  No.  100  of  1895,  has  also 
been  cited  on  behalf  of  the  plaintiff  as   bearing  on  the  case,  but 
we  fail  to  see  that  it  is  relevant.     It  is  a  decision  no  doubt  upon 
the  question  whether  a  certain  transaction   evidenced  by   deeds 
was  a  mortgage  or  a  sale,  but  the  decision  was  given  in  a   first 
appeal  from  a  judgment  of  a  District  Judge,  and  was  based  upon 
a  consideration  of  the  facts  ;  while  the   general   bearing   of  the 
ruling   is  to  the  effect  that  in  cases  such  as  the  present  it  is  the 
duty  of  the  Courts  to  decide  as  to  the  real  nature  of  the  transac- 
tion upon  all  the  available  material,  including  the  terms  of   the 
document  itself.     As   regards  Punjab   Record,    No.  45  of  1895, 
it  is  to  be  observed  that  the  further  appeal  in  that  case  was  ad- 
mitted by  the  same  Judge  who  considered  the  present  suit,  and 
in  the  order  of  admission  of  this  suit,  the  learned  Judge  remark- 
ed, "  it  is  true  that  I  admitted  No.  630  of  1893  (i.  e.,  Punjab  Re- 
"  cord,  No.  45  of  1895)  on  the  ground  that  the  question  whether  a 
"  transfer  by  a  written  deed  was  a  sale  or  mortgage  was  a  question 
"  of  the  construction   of  a  document,  and  so  a  question  of   law, 
"  but  I  much  doubt  the  correctness  of  this  opinion.     The  docu- 
*  ment   on  the    face   of   it  is  plain  enough  :  the  question  is  not 
"  what  is  the  proper  construction  of  it,  but  what  inference   is 
"  to  be  drawn  from  the  deed,  and  from  other  evidence,  as  to  the 
"intention  of  the  parties  to  the  transfer,  and  the  finding  on 
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"  this  point  is  a  finding  of  fact."  This  is  undoubtedly  the  view 
which  we  take  of  the  matter,  and  it  is  in  accordance  with  a 
judgment  delivered  in  1897  by  two  other  Judges  of  this  Court 
in  a  case  very  similar  to  the  present  one  (No.  163  of  1896). 
There  it  was  said,  "  we  have  not  got  here  to  consider  the 
"  legal  effect  of  '  the  terms  of  the  document '  but  merely 
"  whether  they  in  connection  with  other  evidence  furnish 
"  grounds  for  inferring  the  fact  that  an  oral  sale  was  concluded 
"  between  the  two  defendants,  or  that  they  had  the  intention 
"  that  the  transfer  should  be  a  sale  and  should  be  concealed 
"  from  the  public  under  another  form  "  ;  and  the  decision  was 
that  no  question  of  law  was  involved.  Similarly,  we  are  of 
opinion  that  no  such  question  is  involved  in  the  present  case, 
and  that  a  further  appeal  cannot  be  admitted  on  that  ground. 

With  regard  to  the  question  of  custom  we  also  consider 
that  an  appeal  cannot  be  allowed.  The  plaintiff  did  not 
allege  in  his  plaint  that  the  right  of  pre-emption  obtained  in 
the  case  of  mortgages ;  on  the  contrary,  his  plaint  indicates 
that  he  attacked  the  mortgage  because  he  considered  that  he 
had  no  claim  against  a  mortgagee.  No  issue  was  framed  on 
the  point,  nor  did  the  first  Court  decide  that  such  a  custom 
existed.  As  showing  the  correctness  of  its  decision  that  the 
right  of  pre-emption  existed  as  regards  sales  in  Nur  Mahal  it 
remarked  that  in  1861  a  suit  for  pre-emption  succeeded  even  on 
a  mortgage.  It  was  no  doubt  on  account  of  this  remark  that 
the  defendants  stated  in  their  grounds  of  appeal  to  the 
Divisional  Judge  that  a  suit  for  pre-emption  would  not  lie  in 
respect  of  mortgaged  property,  and  probably  again  on  account 
of  this  statement  the  Divisional  Judge  recorded  the  remarks 
already  set  out,  but  we  hold,  as  the  Divisional  Judge  seems 
really  to  have  also  done,  that  the  question  was  not  in  issue 
between  the  parties,  and  that  the  plaintiff  is  not  entitled  to 
raise  the  point  now  as  a  reason  for  the  admission  of  a  further 
appeal  on  the  ground  that  a  question  of  custom  is  involved. 
Both  on  the  ground  of  law  and  on  that  of  custom,  therefore, 
the  application  for  the  admission  of  a  further  appeal  is  rejected 
with  costs. 

Application  dismissed. 
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No.  37- 

Before  Mr.  Justice  Reid,  Chief  Judge,  and  Mr.  Justice  Robertson. 

DOST  MUHAMMAD  KHAN  AND  OTHERS,— (Plaintiffs),—  n 

APPELLANTS,  / 

>  Appellate  Side. 
Versus  I 

DAURAN  KHAN  AND  OTHERS,— (Defendants),—        ' 
RESPONDENTS. 
Case  No.  140  of  1897. 

Custom — Right  to  take  water-course  through   another  village— Wajib-nl- 
arz— Construction  of—  Mauza  Kakki,  Bannn  District. 

Defendant,  with  the  previous  permission  of  the  Collector  of  the  dis- 
trict, made  a  canal  through  the  lands  of  mauza  Kakki,  and  in  that  village 
through  some  land  belonging  to  plaintiff,  who  thereupon  sued  for  an  injunc- 
tion to  restrain  defendant  from  using  the  said   canal  and  for  possession 
of  the  land  taken  up  by  it.     The  entry  in  the  Wajio-ul-arz  of  the  village 
was  to  the  following  effect : — 
"  Agar  Tcisi  dusre  gaun  Tee  malik  haniare   rakla   men   vial  jadid   nikalne 
"  chahen  to  un  se  hozanah  liya  javega,  aur  Sarkar  koharwakt  ikhtiyar  hai  lee 
"  jahan  chahe  hamare  rakba  men  vial  jadid   nikale,    basharte  ke   hamko 
"  iwzanah  mile." 

Held,  that  the  meaning  of  the  entry,  upon  its  proper  construction,  was 
that  the  Collector  of  the  district,  as  representing  the  "  Government,"  had 
power  to  give  permission  to  the  owners  of  another  village  to  take  a  water- 
course through  mauza  Kakki,  the  owners  of  the  latter  being  entitled  to 
claim  compensation  for  such  user  from  the  owners  of  the  former,  and  found 
that  the  said  entry  embodied  the  custom  subsisting  in  the  district. 

Held,  therefore,  that  defendant  having  obtained  the  consent  of  the  Col- 
lector was  entitled  to  construct  the  water-course  in  question,  plaintiff  being 
entitled  to  claim  compensation  therefore,  but  not  to  stop  the  user  of  the 
water-course,  of  which  the  construction  had  been  already  completed,  until 
payment  of  such  compensation. 

Held,  further,  that  the  agreement  embodied  in  the  said  entry  was 
reasonable  and  probably  the  only  one  which  could  effectually  secure  the 
enjoyment  of  the  customary  rights  of  irrigation  under  the  circumstances 
of  the  tract  in  question,  and  none  the  less  so  because  the  Collector  was 
therein  made  the  arbiter  in  such  matters. 

Further  appeal  from  the  decree  of  R.  L.  Harris,  Esquire,  Divisional 
Judge,  Derajat  Division,  dated  27th  November  1896. 
Madan  Gopal,  for  appellants. 
A.  L.  Roy,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Robertson,  J.-The  facts  are  fully  set  out  in  the  careful    \6th  June  1899. 
orders  of  the  two  lower  Courts. 

Briefly  it   appears  that  the  defendant  has  made  a  canal 
through  the  lands  of  theJKakki  village,  and  in  that  village 
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through  some  land  which  belongs  to  the  plaintiff.  The  defend- 
ant in  this  case  has  clearly  obtained  the  permission  of  the 
Collector  to  do  this,  and  what  we  have  mainly  to  consider  is 
whether,  under  these  circumstances,  the  plaintiff  can  maintain 
his  suit. 

There  is  an  entry  in  the  Wajib-ul-arz  of  mauza  Kakki  on 
the  subject  which  runs  as  follows  :  — 

"  Agar  kisi  dusre  gaun  he  malik  hamate  rakba  men  vialjadid 
"  nikalne  chahen  to  un  se  iivzanah  Hya  javega,  aur  Sarkar  ho 
"  harwakt  ikhtiyar  hai  ke  jahan  chahe  hamere  rakba  me  vialjadid 
"  nikale,  basharte  ke  hamko  iwzanah  mile" 

It  is  contended  that  the  construction  put  upon  this  by  the 
lower  Appellate  Court  is  not  justified  by  its  terms.  The  sound 
interpretation  to  us  appears  to  be  that,  whenever  a  rial  or 
water-course  is  taken  through  the  village  lands  by  the  owners  of 
another  village  those  owners  must  pay  compensation,  that  the 
"  Government  "  can  take  a  vial  through  whenever  it  pleases 
and  compensation  should  then  also  be  paid.  This  may  not  be 
a  clear  provision  that  the  owners  of  another  village  may  without 
the  consent  of  the  Sarkar  make  any  water-course  they  please 
through  the  Kakki  village,  but  it  certainly  appears  to  cover  the 
contention  that  the  Sarkar  has  the  power  to  do  so  either 
itself  or  by  granting  leave  to  another,  and  this  is  clearly  shown 
to  be  in  fact  the  established  custom.  The  country  is  of  a  peculiar 
character,  there  is  much  water  which  can  be  used  for  irrigation, 
but  which  would  and  must  run  to  waste  if  in  no  case  was  it 
brought  through  one  village  to  another.  The  people  know  each 
other  well  enough  to  know  that  if  the  construction  of  such 
water-courses  depended  entirely  on  the  consent  of  the  owner  of 
the  villages  through  which  they  are  brought  the  water  would  all 
be  lost,  for  such  consent  would  never  be  obtained.  Some  would 
surely  stand  in  the  way.  They  have  themselves  provided  a  way 
out  of  the  difficulty,  and  have  established  the  custom  that  the 
owners  of  one  village  shall  be  allowed  to  take  a  water-course 
through  another,  by  order  of  the  Collector,  who  represents  the 
"  Sarkar,"  It  is  probably  not  too  much  to  assume  that  it  has 
always  been  the  custom  that  the  local  authority,  whoever  it 
might  be,  acted  as  the  arbiter  in  this  way.  When  the  Collector  was 
appointed  he  became  the  local  authority  and  was  by  general 
consent  recognized  as  arbiter  in  these  cases.  The  files  have  been 
carefully  examined  and  we  are  convinced  that  this  is  in  truth 
the  case,  and  that  this  fact  is'  in  the  various  modifications  in 
terms    embodied   in   the  Wojib-id-att  administration  papers  •! 
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several  of  the  villages  concerned.  The  fact  that  one  of  the 
appellants  in  this  case,  Zafran,  did  not  himself  actually  sign 
the  Wajib-ul-arz  in  face  of  this  finding  becomes  comparatively 
unimportant.  The  Wajib-ul-arz  contains  a  statement  of  the 
custom  subsisting,  and  that  statement  is  well  supported  by 
evidence. 

That  this  has  been  in  fact  the  practice  is  abundantly  clear. 
Defendant  himself  was  fined  Rs.  300  by  Mian  Ahmed  for  opening 
up  a  water-course  without  the  Collector's  permission,  under  Sec- 
tions 426  and  447,  Indian  Penal  Code,  and  the  Magistrate  record- 
ed that  if  permission  vvere  subsequently  given  Rs.  IOC  out  of  it 
was  to  be  given  as  compensation  for  the  land  injured,  an  order 
perhaps  not  quite  in  accordance  with  the  Criminal  Procedure 
Code,  but  this  is  a  frontier  district,  and  this  is  what  was  done. 
Shortly  afterwards  he  got  permission  and  went  on  with  the  con- 
struction, on  which  he  has  expended  large  sums,  and  the  Rs.  100 
was  distributed  as  compensation  for  the  land   injured. 

On  29th  April  1893,  Dauran  Khan,  was  again  fined  Rs.  25, 
under  Sections  430  and  426,  for  causing  damage  by  making  a  new 
"  tarnab  "  with  a  view  to  cause  damage,  but  this  does  not  affect 
the  present  case  in  any  way. 

Mr.  Ogilvie,  Commissioner  of  the  Derajat,  a  very  expe- 
rienced frontier  officer,  recorded  an  order  on  10th  September  1889, 
in  an  appeal  against  an  order  by  Major  Connolly  and  Captain 
Egerton  refusing  sanction  to  the  construction  of  a  water-course 
(vial),  in  which  he  says  :  "  The  Wajib-ul-arz  gives  authority  to 
"  the  Sarkar  (i.  e.,  the  Collector)  to  cause  land  for  new  water- 
"  courses  to  be  taken  up  on  payment  of  proper  compensation," 
and  "  Collector  exercised  a  right  discretion  in  refusing  to  take 
"  the  land  required  by  (blank)  for  a  water  course  by  executive 
"  order,  as  he  had  power  to  do  under  the  Wajib-al-arz." 

We  specially  refer  to  this  as  counsel  wished  to  show  that 
some  of  the  officers  whose  orders  are  dealt  with  in  that  appeal 
took  an  opposite  view,  a  contention  which  was  hardly  made  out. 

It  appears  to  be  clear  that  under  the  arrangement  set  forth 
in  the  Wajib-ul-arz  and  fully  proved  to  exist  among  the  parties 
by  other  evidence  that  the  defendant  having  obtained  the 
consent  of  the  Collector,  was  entitled  to  construct  the  water- 
course in  question.  This  view  is  further  supported  by  what  is 
shown  to  have  occurred  in  the  case  of  Ghulam  Mahamraad 
Khan's  own  vial  It  is  urged  that  compensation  must  be  paid 
before  construction  and  in  a  suit  to  restrain  construction 
pending  payment  of  compensation  this  contention  might  have 
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some  weight.  But  the  water-conrse  has  been  made  and  the 
plaintiff  cannot  now  stop  that,  and  can  still  obtain  any 
compensation  to  which  he  is  entitled.  It  is  also  now  contended 
that  sanction  was  never  given  to  the  water-course  as  it  now 
runs.  This  does  not  appear  in  the  grounds  of  appeal  to  this 
Court,  and  does  not  appear  to  us  clearly  proved  on  the  evidence, 
and  we  do  not  feel  under  any  necessity  to  interfere  on  this 
ground.  We  think  that  the  compensation  due  is  a  separate 
question  to  be  settled  apart  from  this  claim.  Moreover,  the 
change  in  the  viaVs  direction  appears  to  have  been  sanctioned 
by  the  Collector  in  an  order  of  February  1895. 

We  entirely  concur  in  what  was  urged  by  the  learned 
counsel  for  appellant  regarding  the  necessity  for  looking  at 
this  case  from  the  judicial  and  not  from  the  executive  stand- 
point, and  as  to  the  paramount  duty  of  the  Courts  to  respect 
the  absolute  sacredness  of  private  right.  But  we  do  not 
consider  that  a  thoroughly  reasonable  agreement,  probably  the 
only  one  which  could  really  secure  the  enjoyment  of  customary 
rights  of  irrigation  under  the  circumstances  of  the  tract  in 
question,  is  to  be  looked  upon  as  such  an  infraction  because  it 
happens  to  make  the  Collector  the  arbiter  in  such  matters. 
This  is  clearly  the  arrangement  desired  by  the  parties  and 
embodied  in  their  Wajib-ul-arz  and  the  Courts  are  right  to  give 
effect  to  it.     For  the  reasons  given  we  reject  the  appeal   with 

costs. 

Appeal  dismissed- 

No.  38. 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Maude. 
PREMASHAH,— (Plaintiff),— APPELLANT, 

Versus 

CHET  RAM  AND  OTHERS -(Defendants),— 

RESPONDENTS. 

Case  No.  102  of  1897. 

Gift  of  land  by  husband  to  his  wife — Contract  Act,  1872,  Section  25 — 
Punjab  Laws  Act,  1872,  Section  5 — Statement  before  Settlement  Officer- 
Subsequent  mortgage  of  gifted  property  by  donor — Voluntary  conveyance  in 
fraud  of  creditors. 

A.  gifted  certain  lands  and  a  house  to  his  second  wife  for  her  support, 
and  appeared  before  the  Deputy  Superintendent  of  Settlement  and  prayed 
that  mutation  might  bo  effected  in  the  donee's  name.  Mutation  W;i* 
formally  sanctioned,  but  subsequently  the  donor  mortgaged  the  gifted 
property  as  well  as  other  lands  to  plaintiff,  who  now  sued  to  recover  tlie 
mortgage  money  and  interest  from  all  tho  property  incladed  in  the  deed. 
The  donee,  who  was  impleaded  aa  defendant,  pleaded  that  plaintiff  could  not 
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claim  against  the  property  gifted  to  her,  and  plaintiff  in  reply  contended 
that  (a)  the  gift  was  void  under  Section  2c  of  the  Contract  Act,  (6)  that 
the  donee  never  took  possession  of  the  property  in  question,  and  (c)  that 
the   gift  was  in  fraud  of  creditors  and  invalid. 

Held,  (a)  that  the  question  as  to  the  validity  of  the  gift  should  be 
determined  by  reference  to  Section  5  of  the  Punjab  Laws  Act ;  (o)  that  the 
fact  that  subsequently  to  the  gift,  A.  in  transactions  with  third  parties  called 
the  property  his  own,  was  not  sufficient  to  counteract  or  nullify  the  formal 
statement  made  by  him  before  the  Settlement  Officer  that  the  property 
belonged  to  the  donee,  and  (c)  that  inasmuch  as  A.,  though  heavily  in  debt 
at  the  time  of  the  gift,  was  a  man  with  a  large  amount  of  property  and  was 
not  shown  to  have  been  deprived,  in  consequence  of  the  gift,  of  the  means 
of  paying  his  debts,  the  gift  was  not  void  as  being  in  fraud  of  creditors. 

First   appeal  from  the  order  of  W.  Ghevis,  Esquire,  District  Judge, 
Eaivalpindi,  dated  26th  October  1896. 
Pestonji,  for  appellant. 
Ishwar  Das,  for  respondent-donee. 
The  judgment   of  the  Court  was  delivered  by 

Maude,  J. — The  plaintiff  sued  to  recover  the  sum  of  26th  July  1899, 
Rs.  4,440  principal,  and  Rs.  6,385  interest,  total  Rs.  10,825, 
on  the  basis  of  a  mortgage-deed  executed  on  January  16th, 
1884,  by  Bishen  Das,  father  of  defendants  1  to  3,  husband  of 
defendant  4,  and  father-in-law  of  defendant  5.  The  plaint 
contained  a  prayer  that  if  the  mortgaged  property  be  not  found 
sufficient  for  satisfaction  of  the  decree  in  full  the  unpaid  por- 
tion of  the  decree  might  he  caused  to  be  satisfied  from  the  other 
property  of  the  deceased  and  that  interest  at  6  per  cent,  per 
annum  might  be  allowed  from  the  date  of  the  institution  of 
the  suit  up  to  that  of  the  satisfaction  of  the  decree.  For  the 
purposes  of  this  appeal,  the  material  pleas  of  the  defendants 
were,  that  out  of  the  property  detailed  in  the  mortgage-deed 
6  ghumaos  3J  marlas  of  land  and  a  bungalow  had  been  given 
to  Bishen  Das'  wife,  Mussammat  Saraswati,  defendant  No.  4, 
before  the  mortgage-deed  was  executed,  aud  that  the  plaintiff 
could  not  claim  against  that  area ;  that  as  regards  personal 
liability  and  that  portion  of  Bishen  Das'  estate  not  covered  by 
the  mortgage,  the  suit  was  time-barred,  and  that  under  the 
circumstances  the  plaintiff  was  not  entitled  to  interest.  The 
District  Judge  found  the  two  former  pleas  substantiated,  but  as 
regards  the  third  he  decreed  the  plaintiff  Us.  5>287  interest. 
The  total  amount  decreed  in  the  plaintiff's  favour  was 
Rs.  9,727  and  costs  in  proportion,  but  the  costs  were  to  be  satisfied 
only  out  of  the  mortgaged  property  (excluding  the  area  found 
to  have  been  gifted  to  the  widow). 
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The  plaintiff  has  appealed  to  this  Court,  denying  the 
validity  of  the  gift  to  the  widow,  challenging  the  correctness 
•  of  the  view  that  the  claim  is  time-barred  as  against  property 
other  than  that  mortgaged,  and  urging  that  the  District  Jndge 
erred  in  (a)  not  holding  the  defendants  personally  liable  for 
costs,  and  (b)  disallowing  interest  from  the  date  of  the  institu- 
tion of  the  suit. 

One  of  the  objections  to  the  validity  of  the  gift  raised  by 
the  plaintiff's  pleader  was  that  Section  25  of  the  Indian  Con- 
tract Act  rendered  it  void.  This  objection  may  be  disposed  of 
by  the  remark  that  questions  of  gifts  in  this  Province  are 
determined  with  reference  to  the  provisions  of  Section  5  of  the 
Punjab  Laws  Act. 

The  deed  of  mortgage  was  executed  on  January  16th,  1884. 
It  sets  out  in  full  all  the  khasra  numbers  of  the  plots  which 
Bishen  Das  purported  to  mortgage.  These  amount  to  a  very 
large  number.  One  portion  of  the  land  is  described  as  consist- 
ing of  17  ghumaos  7|  mailas  and  contains  27  khasra  numbers, 
among  which  occur  four  numbers,  516,  529,  530,  535,  which 
represent  the  area  claimed  by  the  widow,  Mussammat  Saraswati. 
It  has  been  clearly  shown,  however,  by  the  Revenue  records 
perpared  during  the  last  settlemeut  of  the  Rawalpindi  District, 
that  previous  to  the  execution  of  the  mortgage-deed  Bishen  Das 
had  given  these  plots  to  his  wife.  The  patwari  prepared  a 
report  on  the  subject  and  on  October  1st,  1883,  Bishen  Das 
appeared  before  the  Deputy  Superintendent  of  Settlement  who 
formally  sanctioned  mutation  of  n^ames  in  favour  of  Mussammat 
Saraswati.  This  lady  was  Bishen  Das'  second  wife,  tho  sons 
being  ber  step-sons  only,  and  it  has  been  explained  that  it 
was  to  render  her  independent  of  them  that  Bishen  Das  made 
the  gift.  For  the  plaintiff  it  is  argued  that  there  is  no  proof 
that  she  ever  took  possession  of  the  property,  but  we  think 
that  the  District  Judge  has  given  sufficient  reasons  for  holding 
that  the  wife  may  fairly  be  considered  as  having  been  in 
possession  from  the  time  of  mutation.  No  doubt  in  transactions 
with  third  parties  Bishen  Das  may  have  called  the  land  his 
own,  but  this  fact  is  not  sufficient  in  our  opinion  to  counteract 
or  nullify  the  formal  statement  before  the  Settlement  official 
that  the  land  was  the  property  of  Mussammat  Saraswati. 

Then  it  has  been  said  that  the  gift  must  be  held  to 
have  been  invalid  because  Bishen  Das  was  heavily  in  debt, 
to  the  plaintiff  in  October  1883,  and  that  it  amounted  to 
fraud   for  him  to  gift  the    land  to   his  wife.     It  is  true  that 
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he  owed  a  considerable  sum  of  money,  but  at  the  same  time 
he  was  a  man  with  a  large  amount  of  property  and  there 
is  no  indication  whatever  that  the  gift  to  his  wife  deprived 
him  of  the  means  of  paying  his  debts.  We  may  accept  the  law 
to  be  as  given  in  Story's  4i  Equity  Jurisprudence,"  11th  Edition, 
Volume  I,  Section  3.  These  indebtments  would  not  per  se  estab- 
lish that  a  voluntary  conveyance  was  void  even  as  to  existing 
creditors,  unless  the  other  circumstances  of  the  case  justly 
created  a  presumption  of  fraud,  actual  or  constructive,  from 
the  condition,  state  and  rank  of  the  parties  and  the  direct 
tendency  of  the  conveypnce  to  impair  the  rights  of  creditors. 
In  the  latest  English  case  touching  this  snbject,  it  was  un- 
equivocally held   that "it   must    be  shown    from 

u  the  actual  circumstances  that  the  deed  was  fraudulent  and 
"  necessarily  tended  to  delay  or  defeat  creditors."  We  agree,  there- 
fore, with  the  District  Judge  that  the  four  plots  in  question 
were  the  property  of  Mussanimat  Saraswati,  and  that  Bishen 
Das  had  no  authority  to  have  them  included  in  the  mortgage 
deed,  and  it  seems  quite  possible  that  in  entering  so 
large  a  number  of  khasras  they  were  included  by  mistake. 

With  regard  to  the  question  of  limitation  the  pleader 
for  the  plaintiff  has  admitted  before  us  that  his  client  is 
not  entitled  to  execute  the  decree  generally  against  other 
than  the  mortgaged  property,  but  he  has  correctly  pointed 
out  that  when  the  suit  was  instituted  six  years  had  not 
elapsed  since  the  last  two  instalments  of  Rs.  400  and  Us.  40 
fell  due.  The  plaintiff  is  ^therefore  entitled  to  recover 
that  amount,  Rs.  440,  from  any  property  left  by  Bishen 
Das  and  in  the  possession  of  defendants  1  to  5.  As  to  costs, 
as  the  defendants  resisted  the  plaintiff's  claim  from  the 
beginning,   we  think    that   the  plaintiff   is  entitled   to  recover 


The   District  Judge's  decree  will  be   amended  accordingly 
and  costs  decreed  personally  against  defendants  1  to  3  and  5. 


. 


As  such  a  large  part  of  the  claim  is    made  up  of    interest 
e   do   not  think    that  the    plaintiffs  should  recover  fnrther 
interest  from  the  date  of  the  institution  of  the  suit.     We  make 
o  order  as  regards  costs  in  this  Court, 
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Appellati  Side. 


No-  39- 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Maude. 
LAKHMI  DAS,— (Dependant),— APPELLANT, 

Versus 

SARUP  SINGH  AND  OTHERS,— (Plaintiffs),— 

RESPONDENTS. 

Case  No.  1211  of  1896. 

Mortgage  deed— Alleged  waiver  of  right  to  demand  interest—Stipulation 
that  on  breach  of  contract  interest  should  be  payable  from  date  of  execution  of 
mortgage  deed — Penalty. 

Held,  following  I.  L.  R.,  II  All.,  863,  that  the  most  cogent  and  conclusive 
proof  must  be  demanded  to  establish  that  a  party  to  a  contract  has  aban- 
doned a  right  accruing  to  him  on  breach,  and  has  entered  into  some  fresh 
parol  agreement  condoning  such  breach  and  creating  new  relations  with  the 
party  in  default. 

Found,  on  the  evidence,  that  the  original  mortgagee  (since  deceased) 
had  waived  his  right  to  demand  interest  in  respect  of  the  first  three  instal- 
ments due  under  the  mortgage  deed,  but  that  there  had  been  no  such  waiver 
on  the  part  of  his  representatives  in  interest  in  respect  of 'the  fourth  instal- 
ment. 

Held,  therefore,  that  the  mortgagee  was  entitled  to  claim  interest  from 
the  date  of  default  in  the  payment  of  the  fourth  instalment. 

Under  the  terms  of  the  contract  interest  was  to  be  payable  on  default 
from  the  date  of  th3  execution  of  the  deed  gftid  not  from  that  of  the  breach 
of  the  contract. 

Held,  that  such  a  stipulation  was  in  the  nature  of  a  penalty  and  should 
not  be  given  effect  to. 

I.  L.  R.}  XIII  Calc,  164,  followed. 
Further  appeal  from   the   decree   of  E.  W.  Parker,   Esquire,  Divi- 
sional Judge,  Rawalpindi  Division,  dated  28th  July  1896. 
Lai  Chand,  for  appellant. 
Madan  Gopal,  for  respondents. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  deliver- 
ed by 

2*lth  July  1899.  Maude,  J. — The   defendant  executed  a   mortgage  deed  for 

R8.  1,925  on  August  17th,  1887,  ir  favour  of  »7ai  Singh,  deceased, 
through  whom  the  plaintiffs  now  claim.  The  agreement  was  at 
the  house  mortgaged  should  remain  with  the  mortgagor,  and  that 
the  debt  should  be  liquidated  by  payment  of  yearly  instalments 
of  Rs.  250,  payable  on  September  1st,  1888,  and  following  years. 
No  interest  was  chargeable  if  the  instalments  were  duly  paid,  but 
if  the  first  instalment  was  not  paid  by  due  date  it  was  stipulated 
that  after  four  months  the  mortgagee  could  recover  it  with 
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interest  at  9  per  cent,  per  annum  from  the  date  of  the  execution 
deed,  and  if  the  second  instalment  was  not  paid  on  due  date  the 
mortgagee  was  entitled  to  recover  the  whole  mortgage  debt 
with  interest  at  the  rate  of  9  per  cent,  per  annum  from  the  date 
of  the  execution  of  the  deed. 

There  is  no  dispute  that  the  following  sums  were  paid  on  the 
following  dates  : — 

Rs, 

250  on  January  10th,  1889. 
2  „  October  11th,  1891. 
100  „'  November  9th,  1891. 

62  „  November  24th,  1891. 
350  „  May  9th,  1892. 
200  in  1894. 
140  on  November  3rd,  1894. 

Total  1,104. 

The  defendant  alleges  that  in  addition  to  the  above  sums  he 
repaid  Rs.  400  more,  namely,  Rs.  50  on  November  9th,  1891,  and 
Rs.  350  on  May  18th,  1892.  and  in  support  of  this  contention  he 
produced  a  receipt  of  Rs.  500  admittedly  written  by  the  plain- 
tiffs' predecessor  in  interest,  Jai  Singh.  This  document  gives  the 
following  details  :  Rs.  100  paid  on  November  9th,  1891,  Rs.  50  on 
November  24th,  1891,  and  Rs.  350  paid  imroza,  the  date  of  the 
receipt  being  May  18th,  1892.  The  defendant  alleges  that  the 
Rs.  50  paid  on  November  24th,  3891,  is  a  distinct  and  separate 
payment  from  the  Rs.  62,  the  receipt  of  which  on  the  same  date 
is  admitted  by  the  plaintiffs,  and,  similarly,  he  contends  that  the 
Rs.  350  paid  imroza,  that  is  on  May  18th,  1892,  is  distinct  from 
the  Rs.  350  which  the  plaintiffs  acknowledge  to  have  received  on 
May  9th.  Both  the  lower  Courts  have  accepted  the  plaintiffs' 
explanation  that  the  receipt  for  Rs.  500  is  really  a  consolidated 
receipt  for  the  three  sums  which  they  admit  having  received  in 
1891  and  1892,  and  I  have  no  hesitation  in  holding  that  this  is 
the  correct  view  and  that  the  slight  difference  between  the  item 
of  Rs.  G2  and  50  and  the  slight  difference  in  the  date  of  the  pay- 
ment of  Rs.  350  in  May  is  immaterial.  Had  it  been  otherwise 
it  is  inexplicable  how  the  defendant  failed  to  get  the  items  of 
Rs.  62  and  Rs.  350  paid  on  May  9th  included  in  the  consolidated 
receipt.  There  is  no  doubt  then  that  only  Rs.  1,104  have  been 
repaid. 

There  remains  the  question  whether  the  defendant  is  liable  to 
pay  interest.  On  his  behalf  it  has  been  argued  that  the  plaintiffs 
waived  their  right  to  recover  the  whole  principal  sum  with  interest 
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by  accepting  payments  of  certain  sums  specifically  on  account  of 
certain  instalments  doe,  and  reference  has  been  made  to  various 
decisions  as  supporting  this  contention,  namely,  I.  L.  R.,  V  All., 
page  289,  XI  All,  page  483,  XII  Mad.,  page  192,  V  Gale, 
page  97,  XX  Bom.,  page  110,  and  Punjab  Record,  No.  78  of  1890. 
Some  of  these  are  clearly  distinguishable  from  the  present  case, 
but  others  no  doubt  are  of  assistance  in  helping  a  decision  of  it. 
Three  of  the  High  Court  rulings  are  referred  to  in  the  judgment 
of  the  Court  last  cited,  in  which  the  learned  Judge  (Rivaz,  J.) 
remarked  that  upon  those  authorities  it  was  clear  that  the  accept- 
ance of  an  over-due  instalment  in  full  and  on  account  of  the 
specific  instalment  in  arrear  certainly  constituted  a  waiver 
within  the  meaning  of  Article  75  of  Schedule  II  of  the  Limi- 
tation Act,  1877.  In  the  presentcase  we  are  not  concerned  with 
the  question  of  limitation,  that  is  with  an  alleged  waiver  whereby 
a  plaintiff  seeks  to  save  his  suit  from  the  plea  of  limitation,  the 
question  before  us  is  a  plea  of  waiver  on  the  part  of  the  plaintiffs, 
whereby  the  defendant  seeks  to  avoid  the  liability  to  pay  interest, 
but  in  either  case  the  nature  of  the  proof  required  to  establish  the 
waiver  would  be  the  same.  On  this  point  reference  may  be 
made  to  the  remarks  contained  in  the  judgment  of  Mr.  Justice 
Straight  in  Memford  v.  Peal,  I.  L.  R.,  II  All,  page  863.  Citing 
the  case  of  the  Earl  of  Darnley  v.  The  London,  Chatham  and 
Dover  Railway  Company,  in  which  it  was  laid  down  that  "  a  waiver 
must  be  an  intentional  act  with  knowledge,  and  it  is  incumbent 
on  any  party  insisting  on  a  verbal  agreement  in  substitution  of 
a  written  contract  to  show  that  both  parties  understood  the 
terms  6f  the  substituted  agreement,"  the  learned  Judge  remark- 
ed, "I  think  that  the  most  cogent  and  conclusive  proof  must  be 
demanded  to  establish  that  a  party  to  a  contract  has  abandon- 
ed a  right  accruing  to  him  under  its  provisions  on  breach,  and 
has  entered  into  some  fresh  parol  agreement  condoning  such 
breach  and  creating  new  relations  with  the  party  in  default." 
Accepting  the  above  enunciations  as  indicating  the  kind  of  proof 
which  should  be  required,  I  will  now  set  out  the  material  por- 
tions of  the  receipts  produced  by  the  defendant,  which  are 
admitted,  and  which  practically  contain  all  the  evidence  there 
is  in  the  matter.  The  first  instalment  of  Rs.  250  was  due  on 
September  1st,  1888,  but  the  first  payment  made  was  that  of  Rs. 
250  on  January  10th,  1889.  For  this  a  receipt  was  given  in 
these  terms,  "  babai  hist  awaV  The  receipt  also  contains  the 
expressions  "  baki  1675,"  but  this  occurs  at  the  bottom  nnd 
may  have  been  added  subsequently.  The  next  payment  Rs.  100 
was  made  in  November  1891  (I  omit  Rs.  2  paid  in  October  1891, 
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the  reason  for  which  payment  has  not  been  explained).  Then 
followed  two  payments  of  Rs.  50  or  Rs.  62  on  November  24th,  1891, 
and  Rs.  350  on  May  9th  or  18th,  1892.  For  these  payments  a 
consolidated  receipt  was  given  in  these  terms  "  mablag  Rs.  500 
minjumla  zar-i-asl  rahnnama  babat  kist  doem  soem."  The  third 
receipt  is  dated  August  9th,  1894,  for  Rs.  200,  and  is  worded 
"  minjumla  kist  chaharam  wakt  hissab  mujra  diwenqe."  The 
fourth  and  last  receipt  of  Rs.  140  is  dated  November  3rd,  1894, 
and  says  that  that  sum  "  hist  panchmi  men  mujra  diya  giya." 
As  regards  the  first  two  receipts  I  am  of  opinion  that  they  clearly 
constitute  sufficient  proof  that  Jai  Singh  accepted  payment  of  the 
sums  aggregating  Rs.  750  as  payment  in  full  of  the  three  specific 
instalments  (of  Rs.  250  each)  due  on  the  mortgage  deed.  The 
first  receipt  is  one  for  the  actual  amount  which  had  fallen  due 
on  September  1st,  1888,  more  than  three  months  previously, 
while  the  second  receipt  is  for  the  exact  amount  of  the  two  in- 
stalments due  in  the  two  succeeding  years.  The  plaintiffs' 
counsel  has  urged  that  the  use  of  the  word  "  zar-i-asl"  in  the 
second  receipt  is  sufficient  to  show  that  it  was  intended  to  charge 
interest,  but  this  is  by  no  means  self-evident  from  the  word 
itself,  whereas  it  is  clear  that  the  payments  aggregating  Rs.  500 
were  accepted  on  account  of  the  second  and  third  instalments, 
while  the  amount  entered  in  the  receipt,  Rs.  500,  exactly  repre- 
sented the  specific  amount  due  for  two  instalments.  Waiver  as 
regards  these  instalments  is,  therefore,  in  my  opinion  clearly 
proved.  The  two  remaining  receipts  however  are  different. 
Neither  sum  paid  was  the  full  amount  of  an  instalment,  and  no 
payment  was  made  until  more  than  three  years  subsequent  to  the 
falling  due  of  the  fourth  instalment.  The  original  mortgagee 
Jai  Singh,  was  then  dead,  and  the  defendant  had  to  deal  with  his 
representatives  the  plaintiffs,  who  entirely  repudiate  the  conten- 
tion that  they  agreed  to  forego  their  right  to  claim  interest 
though  of  course  they  did  not  exercise  their  right  to  claim  pay- 
ment of  the  whole  remaining  debt  at  once.  In  my  opinion  the 
mere  reference  to  "  kist  chaharam  "  and  "  kist  panchmi  "  in  these 
two  receipts  is  insufficient  to  show  that  the  plaintiffs  waived 
their  right  to  claim  interest,  in  fact  all  that  is  certain  is  that 
they  did  not  at  once  claim  the  full  amount  of  the  balance  due. 
I  hold  therefore  that  while  the  defendant  is  entitled  to  the 
benefit  of  a  waiver  on  the  part  of  Jai  Singh  in  respect  of  the 
first  three  instalments,  he  must  be  held  to  have  committed  a 
breach  of  the  terms  of  the  deed  when  he  failed  to  pay  the  fourth 
instalment  on  September  1st,  1891,  and  from  that  date  I  think 
that  interest  should  be  allowed.     Under  the  terms  of  the  contract 
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the  interest  would  be  payable  from  the  date  of  the  execution 
of  the  deed  and  not  from  that  of  the  breach  of  the  contract,  but 
this  stipulation  is,  in  my  opinion,  in  the  nature  of  a  penalty  and 
should  not  be  given  effect  to  (cf.  I.  L.  R.,  XIII  Gale,  page 
164).  In  this  view  of  the  matter  I  find  that  Rs.  1,175  principal 
were  due  after  September  1st,  1891,  and  9  percent,  interest 
on  that  amoant  is  practically  Rs.  105  per  annum,  or,  in  round 
number,  Rs.  425  interest  were  due  when  the  suit  was  instituted. 
I  would  therefore  give  the  plaintiffs  a  decree  for  Rs.  1,G00  with 
interest  at  the  rate  of  6  per  cent,  per  annum  from  the  date  of  the 
institution  of  the  suit  until  payment.  I  would  allow  the  plaintiff 
costs  in  proportion  to  the  decree  now  given  in  this  Court  and  in 
that  of  first  instance,  the  Divisional  Judge's  order  as  to  costs 
to  remain. 

Gordon   Walkep,  J. — I  concur.     Decree  accordingly. 


No.  40- 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Munde. 
WADHAWA  SINGH  —  (Plaintiff),— APPELLANT, 
Appellate  Side.  <(  Versus 

MUSSAMMAT  RAJ  DEVI,— (Defendant),— RESPONDENT. 
Case  No.  254  of  1897. 

Custom — Forfeiture  of  life  estate  by  widow  on  ground  of  uncnastity — Sikh 
Jatt  of  Amritsar  District. 

Found,  that  plaintiff  had  established  the  existence  of  a  custom  among 
Sikh  Jats  of  the  Amritsar  District  whereby  a  widow,  who  abandons  her 
doceased  husband's  household  and  contracts  an  irregular  but  more  or  less 
permanent  union  with  another  man,  forfeits  her  life  estate  in  her  late 
husband's  land. 

Further  appeal  from,  the  decree  of  J.  A.  Anderson,  Esquire,  Divisional 
Judge,  Amritsar  Division,  dated  23rd  November  1896. 
Vishnu  Singh,  for  appellant. 
Judgment  of  the  Court  was  delivered  by 

28th  Julu  1899  Maude,  J.— The  plaintiff,  the  reversionary  heir  of  one  Shcr 

Singh,  claimed  the  land  in  suit  from  Sher  Singh's-,  widow, 
Mussammat  Raj  Devi,  on  the  allegation  that  she  had  become  of 
loose  character,  and  had  taken  another  husband-  The  woman 
denied  both  allegations.  The  first  Court  found  that  the  woman 
had  been  living  for  seven  years  openly  as  the  wife  of  one 
Wadhawa  Singh,  son  of  Gurdit  Singh,  to  whom  she  had  borne 
three  children.  It  then  cited  an  extract  of  the  Riwaj-uam,  and 
held  that  the  woman  was  no  longer  entitled  to  hold  Shcr   Singh's 
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land.  Accordingly  the  plaintiff's  claim  was  decreed,  each  party- 
being  ordered  to  pay  its  own  costs.  In  support  of  its  decision 
the  Court  cited  Punjab  Record,  No.  34  of  1893. 

On  appeal  by  the  womau,  the  Divisional  Judge  confined  his 
attention  to  the  question  whether  a  widow  conld  be  ejected 
from  her  husband's  land  on  the  ground  of  her 'unchastity.  He 
held  that  the  ruling  of  this  Court  referred  to  by  the  first  Court 
was  inapplicable,  because  in  that  case  the  acts  of  unchastity 
were  said  to  have  been  committed  during  the  husband's  lifetime, 
and  he  had  put  her  away.  On  the  other  hand,  the  Divisional 
Judge  considered  Punjab  Record,  No-  107  of  1888  in  point,  and 
held  that  as  no  special  custom  had  been  proved  whereby  the 
woman  could  be  ejected  for  unchastity,  the* case  was  governed  by 
Hindu  law  which  does  not  compel  forfeiture  in  such  cases.  He 
therefore  accepted  the  appeal  and  dismissed  the  plaintiff's  suit. 

A  further  appeal  has  been  preferred  to  this  Court.  We 
see  no  reason  for  differing  from  the  conclusion  arrived  at  by  the 
first  Court  that  Mussammat  Raj  Devi  has  been  living  for  seven 
yearstwith  Wadhawa  Singh,  son  of  Gurdit  Singh,  and  that  she 
has  borne  him  three  children.  She  herself  admitted  that  she 
had  lived  with  him  for  some  time,  and  that  she  bore  him  a  son. 
She  also  admitted  the  births  of  the  two  daughters,  though  she 
professed  ignorance  as  to  who  their  father  was.  She  also  ad- 
mitted having  left  the  house  in  which  she  had  resided  during 
Sher  Singh's  lifetime.  "We  are  of  opinion,  therefore,  that  the 
additional  District  Judge  very  properly  regarded  the  matter  as 
something  more  than  one  of  the  unchastity  of  the  widow,  and 
rather  as  a  case  in  which  she  had  forsaken  her  deceased  hus- 
band's household,  and  entered  into  a  more  or  less  permanent 
union  with  another  man.  Viewing  the  case  in  this  light,  we 
cannot  agree  with  the  learned  Divisional  Judge  that  the  ruling 
contained  in  Punjab  Record,  No.  34  of  1893,  is  not  applicable. 
In  that  judgment  Sir  Meredyth  Plowden  observed,  "  a  wife 
"  among  exogamous  tribes  such  as  Jats,  Hindu  or  Sikh,  is  en- 
"  titled  to  be  maintained  from  her  husband's  property  as  being 
"  a  member  not  of  his  family  of  origin  (of  which  she  is  not  a 
"  member  by  birth,  being  of  another  got),  but  of  his  household. 
"  If  duringhis  life  she  quits  his  house  to  reside  with  another  man 
"  or  is  turned  out  of  it  by  the  husband  for  adultery,  Bhe  ceases 
"  to  be  a  member  of  the  household,  and  her  title  to  maintenance, 
"  as  right,  comes  to  an  end." 

Then  the  learned  Judge  continued,  "  the  same   principle 
"  may  be  traced  in  the  custom  as  to   widows.     The   widow's 
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'  original  right  to  maintenance  has  developed   in  many   tribes 
"  into  a  right  to  possession  of  her  husband's  land  for  her   main- 
"  tenance,  by  sufferance  of  the   reversioners,   and  her  right   to 
"  occupy  the  house  of  her  deceased  husband  is  generally   recog- 
"nized.     If  she  quits  his  house  to  marry  a   stranger,   her  right 
"  as  a  widow  is  at  an  end ;  she  enters  the  household  of   her  new 
"  husband  and  has  the  rights  of  a  wife  there."     The  case  which 
gave  rise  to  the  foregoing  remarks  was,  like  the   present  one, 
a  case  between  Sikh  Jats  of  the  Amritsar  District,   and   it   was 
held  that  by  custom  a  wife  who  had  lived  for  many   years   in 
adultery  with  another  man,  while  her  husband  was   a    convict, 
could  not  succeed  to  her  husband's  estate  on  his  death.     In  the 
present  case,  although  no  doubt  there  is  no  very   weighty  evi- 
dence as  to  custom,  still  thereis  the  testimony  of   several   wit- 
nesses  that  Mussammat  Raj  Devi  is  not  entitled   to   retain  her 
deceased  husband's  land,  and  two  specific   instances    have    also 
been  cited  of  unchaste  widows  in  a    neighbouring    village  who 
were  deprived   of    their   life   tenure   of   their   husbands'    land. 
This  evidence  has  not  been  rebutted  in  any   way,    and  we  are  of 
opinion  that  the  plaintiff  has  sufficiently   established  a   custom 
whereby   Mussammat   Raj   Devi  forfeits    her    estate.     Such   a 
custom  is  stated  in  the  Ritvaj-i-am,  and  is  in  harmony  ^ith  the 
principles  enunciated  by  Sir  Meredyth  Plowden  in  the  remarks 
above  cited  regarding  a  wife's  or  widow's  status  in  her  husband's 
household.     Such  a  custom  moreover  is  in  accordance  with  the 
almost  universal  custom  of  the  Punjab  that  the  re-marriage  of  a 
widow  causes  a  forfeiture  of  her  life-interest   in  her   first   hus- 
band's estates,  and  if  a   genuine  re-marriage  entails   such  a  dis- 
ability, it  is  difficult  to  understand   why  a  similar  result  should 
not  follow   when  a  widow  abandons  her   deceased   husband's 
household  and  contracts  an  irregular  and   more  or   less   perma- 
nent union  with  another  man. 

For  the  reasons  given  above  we  consider  that  the  Additional 
District  Judge  rightly  decreed  the  plaintiff's  claim.  We  accept 
the  appeal  and  reversing  the  order  of  the  Divisional  Judge  give 
the  plaintiff  a  decree  for  possession  of  the  land  claimed,  with 
costs  throughout. 


Appeal  allowed. 
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No.  41. 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Maude. 
LABHU  AND  OTHERS —(Plaintiffs),— APPELLANTS,      j 

Versus  I  Appellate  Side. 

HIRA  SINGH,-(Defendant),— RESPONDENT.  J 

Case  No.  320  of  1897. 

Bes-judicata — Civil  Procedure  Cede,  1882,  Section  13,  Explanation  V, — 
Former  suit  dismissed  on  merits  as  well  as  on  ground  of  limitation—"  Matter 
directly  and  substantially  in  issue" — Effect  of  former  suit  as  regards  one  of 
several  joint  brothers  who  was  no  party  to  the  suit  brought  by  the  latter— Pro 
forma  defendant,  how  far  bound. 

Held,  that  when  a  suit  is  dismissed  after  a  full  consideration  of  the 
facts  and  merits  of  the  case,  a  finding  being  given  adversely  to  the  plain- 
tiffs on  each  of  the  issues  framed,  the  decision  on  such  findings  is  none  the 
less  res  judicata  because  the  suit  was  also  dismissed  on  the  ground  that  it 
was  barred  by  limitation. 

A  practical  test  for  determining  whether  a  matter  has  been  directly 
and  substantially  in  issue  in  a  previous  suit  is  furnished  by  effecting  a 
separation  of  the  discussions  and  findings  on  the  various  groups  of  issnes 
dealt  with  in  the  judgment.  If,  after  the  elimination  of  all  but  one  such 
gronp,  the  judgment  still  remains  intelligible  and  in  itself  sufficient  for 
the  adjudication  of  the  suit,  and  the  decree  is  in  entire  harmony  with  it 
then  the  matter  so  dealt  with  has  been  directly  and  substantially  in  issue. 

When  the  elder  brothers  of  one  B.  B.  brought  a  suit,  in  conjunction 
with  certain  other  reversioners,  for  possession  of  certain  land  which 
formed  part  of  a  joint  holding,  but  in  such  suit  no  mention  was  made  of 
B.  B.  or  any  hint  given  even  of  his  existence,  the  plaint  not  profess- 
ing to  claim  anything  for  him,  and  it  not  being  shown  that  he  had  any 
kuowledge  of  the  litigation,  held,  that,  though  the  land  claimed  might  be 
part  of  a  joint  holding,  as  each  claimant  in  the  suit  had  he  been  successful 
would  have  acquired  separate  rights  in  the  land,  the  plaintiff  could  not  be 
regarded  as  claiming  anything  for  B.  E.  within  the  meaning  of  Expla- 
nation V,  of  Section  13  of  the  Civil  Procedure  Code,  merely  because  some  of 
them  happened  to  be  his  elder  brothers. 

,    Held,  therefore,   that   as  against  B.  E.  the  decision  in  the  said  suit 
was  not  res  judicata. 

A  pro  forma  defendant  in  a  suit  who  neither  put  in  an  appearance  nor 
defended  it,  and  from  whom  no  relief  was  asked,  no  decree  being  given 
either  for  or  against  him,  held,  not  debarred  from  subsequently  bringing  a 
suit  as  plaintiff,  although  the  matter  in  issue  in  the  second  suit  had  also 
been  in  issue  and  formally  determined  in  the  suit  in  which  he  was  a  pro 
forma   defendant. 

Further  appeal  from  the  decree  of  Captain  0.  S.  Martindale,  Divi- 
sional Judge,  Hoshiarpur  Division,  dated  12tli  Navember  1896. 
Muhammad  Shafi,  for  appellants. 
Lai  Ckand,  for  respondent. 
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The  facts  of  the  case   sufficiently   appear  from  the   judg- 
ment of  the  Court  delivered  by 
21th  July  1899.  Maude,  J.— In  this  case  originally  Badhawa  and  Labhu,  sons 

of  Buta,  Nathu  and  Pareman,  sons  of  Ramjas,  and  Ram  Chand 
and  Dalipa,  sons  of  Jodha,  instituted  a  suit  against  Hira  Singh 
for  possession  of  certain  land  which  had  belonged  to  their  uncle 
Charta.     Hira  Singh  pleaded  that  his  father-in-law   Charta  had 
appointed   him  his  khanadamad,  and  had  gifted  the  land  to  him 
in  1884,  that  the  first  four  plaintiffs  (the  sixth  also  sued  as  a  fact) 
had  sued  him  and  plaintiff  Ram  Chand  to    cancel  the  gift,   but 
that   their  suit  was  dismissed,  and  that  the  case  was  res  judicata. 
After  this  plea  had  been  entered,  a  third  son  of  Buta,  Beli  Ram, 
applied  to  be  made  a  plaintiff  and  was  so  made.     The  plaintiff's 
replication  was  to  the  effect  that  all  of  them  had  not  joined  in 
the  first  suit,  and  that  although  it  had  been  dismissed,  the   dis- 
missal was  because  the  suit  was  barred  by  limitation,  and  there- 
fore the  matter  was  not  res  judicata  so  far  as  the  merits  were  con- 
cerned.    Both  the  lower  Courts  found  that  the  first  suit  had  been 
dismissed  on  the  merits  as  well  as  on  the  score  of  limitation, 
that  the  matter  was  therefore  res  judicata,  and  that  Explanation 
V  of  Section  13  of  the  Code  of  Civil  Procedure,   debarred  Beli 
Ram  from  taking  advantage  of  the  fact  that  he  was  not  a  party 
in   the  first   suit.     A   further   appeal    was   admitted    to    this 
Court,     because  the    learned     Judge    who     admitted  it    was 
doubtful    if    the      view    held    by    the     lower     Courts     was 
correct.      There   can   be   no   doubt  that  the    judgment  of  the 
Judge  who  tried  the  first  suit  did  discuss  the  merits  of  the  case. 
Three  issues  were  fixed  in  that  suit,  the  first  was  as  regards 
limitation,   the  second  was    whether    Charta   had   made   Hira 
Singh  his  khanadamad,  the    third  was  whether  by  custom  he 
could  lawfully  do  so. 

The  second  and  third  issues  were  found  in  favour  of  Hira 
Singh,  after  a  full  consideration  of  the  facts  and  merits  of  the 
case,  namely,  that  mutation  of  names  had  been  effected,  in  Hira 
Singh's  favour,  that  the  plaintiff  had  assented,  and  that  no  ob- 
jections had  been  raised,  &c,  &c.  The  first  issue  was  decided 
last  in  the  judgment,  and  the  decision  was  that  the  suit  was 
barred  by  limitation  ;  but  the  suit  was  not  declared  to  be  dis- 
missed on  the  latter  ground  any  more  than  because  on  the  merits 
the  defence  had  been  established.  Counsel  for  the  plaintiffs 
relies  on  tho  decisions  of  this  Court  reported  as  Punjab  Records 
No.  27  of  1879,  No.  29  of  1884,  and  No- 157  of  1889,  as  supporting 
his  contention  that  tho  present  suit  is  not  res  judicata.  His 
argument  is  as  follows  : — "  The   former  suit  was  brought  in 
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11 1890,  and  was  really  for  the  cancellation  of  a  deed  of  gift  which 
"  the  plaint  itself  showed  had  been  executed  more  than  six  years 
"  before  the  suit  was  instituted,  therefore  the  suit  was  obviously 
"  barred     by    limitation,    and     it    was     unnecessary    for  the 
"  Court  to  do  more  than  frame  and  decide  an  issue  on  the  point 
"  of  limitation,  and  dismiss  the  suit."     Hence  the  discussion  of 
the  issues  as  regards  the  merits  was  unnecessary  for  the  de- 
cision of  the  case.     Then  the  learned  counsel  cites   the  follow- 
ing remarks   from  the  Full    Bench  ruling  of  this   Court  (No. 
157  of  18S9)  "  no  matter  can  be  said    to   be   directly   and   sub- 
"  stantially  in  issue,   or  to  have   been  finally  decided,  unless  a 
"  decision  thereon  is  necessary  for  the  decision  of  the  case  upon 
"  the  ground  on  which  the  final  decision  ultimately  proceeds." 
and   from   this    he   argues    that  as  the  point  of  limitation  was 
alone  necessary  for  the  decision  of   the  suit  under  examination 
therefore  the  decision  on  the  merits  was  unnecessary,  and  con- 
sequently the  merits  were  neither  directly  nor  substantially  in 
issue.     I   am   wholly   unable   to   accept   this    argument.  .  The 
grounds  on  which  the  final  decision  in  question  ultimately  rested 
were  just  as  much  that  Hira  Singh  was  the  lawfully  appointed 
hhanadamad   of  Charta;  and  as  such  rightfully  in  possession  of 
the  land,   as  that  the  plaintiff's  suit  was  barred  by  limitation, 
and  as  the  final  decision  rested  as  much  on  the  one  ground  as 
the  other  the  decision  as  to  the  facts  was  necessary  for  the  final 
decision  of  the  case.     In  fact  the  present  case  is  similar  to  that 
decided  in  Punjab  Record,  No.  146  of  1890,  in  which  the  Divisional 
Judge  had  dismissed    the  plaintiff's  appeal  on  the  ground  that 
they   could   not   sue   for   a  declaratory  decree,  and  also  on  the 
ground  that  the  appeal  was  bad  on  the  merits.     His  decree  was 
just  as  much  based  on  the  one  ground  as  on  the  other,  and  the 
learned  Judges  of  this   Court  held   that  there    was   no  reason 
against  his  deciding  every  point  upon  which   he  intended  to 
base  his  decree.     And  in   summing  up  his  remarks   upon  the 
question  when  an  issue  can  be  said  to  have  been  finally  decided 
in   a   suit,  Mr.  Hukm  Chand  in  his  treatise  on  the  Law  of   Res 
judicata  states  that  the  same  view  has  been  taken  in  the  English 
and  the  American  Courts  also  ;  "  where   the   record    in   a  suit 
11  presents  two  points  upon  either  of  which  the   decision   might 
"turn,  and  the  Court  determines  both,  the   decision   of   neither 
"  can  be  considered   as  an  obiter  dictum,   and   the  judgment  is 
"  authoritative  on  both  points "  (page   150).     With   regard   to 
the   other   judgments   of   this    Court   cited    on   behalf   of  the 
plaintiffs,  namely,  Funjab  Record,  No.  27  of  1879,  and  No.  29  of 
1884,  it  is  sufficient  to  observe   that   in  No.  146  of   1890,   Mr. 
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Justice  Stogdon  clearly  showed  how  they  were  not  in  point 
with  reference  to  the  circumstances  of  the  case  with  which  he 
was  dealing,  and  similarly  they  are  not  applicable  to  those  of 
the  present  case.  A  practical  test  for  determining  whether  a 
matter  has  been  directly  and  substantially  in  issue  in  a  previous 
suit  would,  I  apprehend,  be  furnished  by  effecting  a  separation 
of  the  discussions  and  findings  on  the  various  groups  of  issues 
dealt  with  in  the  judgment.  If,  after  the  elimination  of  all 
but  one  such  group,  the  judgment  still  remains  intelligible  and 
in  itself  sufficient  for  the  adjudication  of  the  suit,  and  the 
decree  is  in  entire  harmony  with  it,  then  it  would  seem  that 
the  matter  dealt  with  has  been  directly  and  substantially  in 
issue.  For  example,  in  the  present  case,  if  all  reference  to  the 
question  of  limitation  be  removed,  the  judgment  still  remains  a 
complete  adjudication  upon  the  plantiffs'  claim,  and  the  decree 
remains  in  entire  accordance  with  the  judgment.  .But  if  the  same 
test  be  applied  to  the  case  discussed  in  Punjab  Record,  No.  157  of 
1889,  a  very  different  result  would  follow.  There,  five  points 
had  been  put  in  issue  and  decided  in  the  former  suit,  but  the  suit 
was  dismissed  on  one  finding  only,  that  it  was  premature.  If 
reference  to  the  question  of  prematureness  be  alone  excluded,  it 
will  be  found  that  the  rest  of  the  judgment  contains  no  material 
sufficient  for  deciding  the  suit  between  the  parties,  or  for  giving 
a  decree  dismissing  it.  From  all  the  above  considerations  I  have 
no  hesitation  in  holding  that  the  lower  Courts  have  rightly  found 
that  as  between  the  parties  to  the  previous  suit  the  plaintiffs' 
claim  is  res  judicata. 

There  remains,  however,  the  question  whether  the  previous 
suit  is  res  judicata  as  against  Beli  Ram  and  Ram  Chand.  Beli 
Ram  was  not  a  party  to  that  suit,  but  the  first  Court  has  found 
that  Explanation  V  to  Section  13  of  the  Code  of  Civil  Proce- 
dure bars  his  claim,  because  his  elder  brothers  "  who  had  a 
"  joint  interest  formed  a  party  to  the  suit."  This  view  was 
challenged  in  the  first  ground  of  appeal  to  the  Divisional  Judge, 
but  he  did  not  attempt  to  discuss  the  question,  contenting  him- 
self with  the  remark  that  "  Beli  Ram's  brothers  were  plain- 
"  tiffs  in  that  suit,  and  hence,  under  Explanation  No.  5,  Section 
"  13,  Beli  Ram  must  be  considered  to  have  been  a  party." 

The  explanation  in  question  is  thus  worded  :  "  where  persons 
11  litigate  bond  fide  in  respect  of  a  private  right  claimed  in  common 
"  for  themselves  and  others,  all  persons  interested  in  such  right 
"shall,  for  the  purposes  of  this  section,  be  deemed  to  claim  under 
11  the  persons  so  litigating."  In  the  first  suit  no  mention  was 
made  in  the  plaint  that  tho  plaintiffs   claimed   anything  for 
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Beli  Ram,  his  name  was  not  mentioned  in  the  plaint,  and  no 
idea  of  his  existence  is  to  be  inferred  from  it,  unless  indeed 
from  the  fact  that  the  plaint  mentioned  that  a  pedigree-table 
was  annexed,  and  in  that  table  Beli  Ram's  name  appears. 
Beli  Ram  does  not  appear  to  have  been  referred  to  expressly  at 
any  time  daring  the  pendency  of  the  suit,  and  it  cannot,  in  my 
opinion,  be  assumed  that  because  his  brothers  were  plaintiffs, 
therefore  Explanation  V  applies  to  him.  There  has  been  a 
considerable  difference  of  opinion  as  to  what  is  the  true  mean- 
ing of  this  Explanation.  Most  of  the  rulings  on  the  subject 
have  been  noticed  in  the  jndgment  of  this  Court  reported  in 
Punjab  Record,  No.  38  of  1897,  which,  however,  differs  from 
the  present  case  in  that  the  plaintiff  was  a  minor  when  the 
first  suit  was  instituted,  and  the  decision  of  that  case  turned 
mainly  upon  that  fact.  The  question  was  exhaustively  dis- 
cussed in  Punjab  Record,  No.  Ill  of  1882,  by  Rattigan,  J.,  who 
held  that  the  explanation  must  be  read  with  Section  30  of  the 
Code,  as  the  Legislature  could  never  have  intended  to  so  far 
depart  from  the  rule  so  consonant  with  natural  justice  and  so 
well  established,  that  persons  should  not  be  bound  by  a  decision 
in  a  suit  of  which  they  had  no  notice,  and  which  was  obtained 
behind  their  backs.  Elsmie,  J.,  was  unwilling  to  hold  that  it 
must  be  positively  ruled  that  the  Explanation  must  be  read 
with  Section  30,  but  he  was  quite  clear  that  the  part  of  the  law 
in  question  must  be  construed  very  strictly,  and  that  before 
allowing  the  explanation  to  operate  as  a  bar  the  Courts  should 
be  firmly  persuaded  that  it  applied  to  the  exact  case  in  point. 
In  I.  L.  R.,  II  Mad.,  page  328,  the  Madras  High  Court  have  ex- 
pressed an  opinion  contrary  to  that  held  by  Mr.  Justice 
Rattigan,  but  for  the  purposes  of  the  present  case  it  appears 
unnecessary  to  decide  which  view  is  the  correct  one.  What 
has  to  be  decided  is,  whether  Beli  Ram's  brothers  (or  the 
other  plaintiffs  in  the  first  suit)  can  be  held  to  have  been 
claiming  in  common  for  themselves  and  him.  The  suit  was  not 
one  in  which  any  of  the  plaintiffs  could  have  been  regarded  as 
suing  in  the  capacity  of  manager  of  a  joint  family.  The  land 
sued  for  may  have  been  part  of  a  joint  holding,  but  each 
claimant  had  he  been  successful  would  have  acquired  separate 
rights  in  the  land.  The  plaint  did  not  profess  to  claim  any- 
thing for  Beli  Ram,  the  plaintiffs  took  no  steps  to  bring  his 
name  on  to  the  record,  and  there  is  no  proof  that  he  had  know- 
ledge of  the  litigation.  The  case  is  thus  clearly  distinguish- 
able from  those  reported  on  pages  326  and  327  as  foot-notes  to 
Punjab  Record^  No.  Ill  of  1882  (on  which  the  plaintiffs' counsel 
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relies),  for  in  one  of  those  cases  the  plaintiffs  represented  that 
they  claimed  to  redeem  the  whole  village  on  behalf  of  all  the 
co-sharers,  while  in  the  other  the  claim  was  made  on  behalf  of  the 
two  plaintiffs  and  the  reversioners  as  in  the  pedigree- table  given 
by  the  two  plaintiffs  on  solenm  affirmation.  I  am  of  opinion, 
therefore,  that  it  cannot  be  held  that  in  the  former  suit  the 
plaintiffs  were  claiming  for  Beli  Ram,  within  the  meaning  of 
Explanation  V  to  Section  13  of  the  Code  of  Civil  Procedure,  and 
consequently  the  matter  is  not  res  judicata  so  far  as  he  is 
concerned. 

With  regard  to  Ram  Chand,  who  is  now  a  plaintiff,  but 
was  a  defendant  in  the  previous  suit,  it  appears  that  he  was 
made  a  defendant  merely  pro  forma,  he  did  not  appear  or 
defend  the  suit,  and  it  is  impossible  to  say  whether  he  would 
have  admitted  the  plaintiffs'  claim,  or  have  sided  with  Hira 
Singh,  his  co-defendant-  Hence  it  cannot  be  determined 
whether  there  was  a  conflict  of  interests  between  the  two  defen- 
dants, and  the  judgment  did  not  define  any  rights  as  between 
them.  No  relief  was  asked  from  Ram  Chand,  and  no  decree 
was  given  either  for  or  against  him.  There  has,  therefore,  been 
no  adjudication  as  between  the  co-defendants  in  the  previous 
suit,  and  in  my  opinion  the  present  case  is  not  res  judicata  as 
against  Ram  Chand.  Counsel  on  both  sides  have  referred  to 
various  rulings  in  support  of  their  respective  contentions,  but 
none  of  the  authorities  cited  are  exactly  in  point.  A  case  in 
some  respects  analogous  to  the  present  one  is  reported  in 
I.  L.  R.,  XII  Gale,  page  580,  in  which  a  Full  Bench  of  the  High 
Court  decided  that  a  pro  forma  defendant  in  a  previous  suit  could 
not  be  debarred  from  bringing  a  suit  as  plaintiff,  although  the 
matter  in  issue  in  the  second  suit  had  been  also  in  issue  and 
had  been  formally  determined  in  the  previous  one.  "  It  is 
11  sufficient  to  point  out,"  said  the  learned  judges,  "  that  the  con- 

"  ducfc  of  the  (first)  suit  was  not  in  his  hands, " 

The  result  is  that  in  my  opinion,  as  regards  the  plaintiffs 
Badhawa,  Labhu,  Nathu,  Preman  and  Dalipa,  the  appeal  should 
be  dismissed,  and  that  as  regards  Beli  Ram  and  Ram  Chand  it 
should  be  accepted,  and  the  case  remanded  under  Section  562, 
Civil  Procedure  Code,  for  decision  on  the  merits.  I  would  make 
no  order  as  to  costs. 
27th  July  1899.  Gordon  Walker,  J.— As  regards  the  first  question  discussed, 

I  observe  that  Punjab  Record,  No.  157  of  1889,  is  not  directly 
referred  to  in  Punjab  Becord,  No.  146  of  1890,  but  Punjab  Record, 
No.  27  of  1879  and  No.  29  of  1884  are  referred  to  and  dis- 
tinguished, and   Punjab  Record,  No.  157  of  1889  followed    these 
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and  other  rulings,  especially  VII  All.,  page  606.  In  the  present 
case  as  in  No.  146  of  1890  the  decree  was  based  just  as  much 
on  the  merits  as  on  the  legal  point,  while  in  No.  lr>7  of  1889  the 
finding  which  it  was  sought  to  make  res  judicata  was  in  no  way 
necessary  for  the  decision  of  the  case,  and  was  for  this  reason  to 
be  treated  as  obiter  dictum,  the  question  involved  being  not  sub- 
stantially but  rather  incidentally  in  issue. 

On  this  and  the  other  points  I  agree  with  my  learned 
colleague,  and  the  case  will,  therefore,  go  back  under  Section 
562. 


No.  42- 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Maude. 
CHANDAN  LAL,— (Plaintiff),— APPELLANT,  . 

Versus  >  Appellate  Side. 

MUHAMMAD  HUSAIN  KHAN  AND  OTHERS,— (Defend-    ) 
ants),— RESPONDENTS. 
Case  No.  144  of  1897. 

Civil  Procedure  Code,  1882,  Sections  320 — 326 — Incompetency  of  judgment- 
debtor  to  charge  land  farmed  out  by  Collector  —Contract  Act,  1872,  Section  11. 

Under  Section  325  A.,  read  in  conjunction  with  Sections  322 — 325,  the 
incompetency  of  the  judgment-debtor  to  charge  his  land  which  has  been 
farmed  out  by  the  Collector  under  a  scheme  for  the  liquidation  of  the 
money-decree,  continues  so  long  a3  the  scheme  subsists  and  not  merely 
until  the  Collector  has  inaugurated  the  scheme. 

Where,  therefore,  the  Collector  had  farmed  out  the  judgment-debtor's 
land  for  a  period  of  15  years,  and  while  the  farm  still  subsisted  the  judg- 
ment-debtor, without  the  permission  of  the  Collector,  entered  into  an  agree- 
ment with  the  plaintiff  to  mortgage  the  land  to  him,  held,  that  the  judg- 
ment-debtor was  disqualified  from  contracting  in  respect  of  the  land 
within  the  meaning  of  Section  11  of  the  Contract  Act,  1872,  and  the  agree- 
ment was,  therefore,  void. 

Further  appeal  from  the  decree  of  G.  L.  Smith,   Esquire,  Divisional      ' 
Judge,  Delhi  Division,  dated  7th  November  1896. 

Ganpat  Rai,  for  appellant. 

Madan  Gopal,  for  respondents. 

The  facts  of  the  case  are  fally  stated  in  the  following 
judgment  delivered  by 

Maude,  J.— The  facts   of  this  somewhat  complicated    case     26th  Jul     1899 
have  not  been  clearly  explained  in    either  of  the   judgments  of 
the   lower   Courts.      They   are    as   follows :     The    defendant 
Muhammad  Husain  Khan,  succeeded  to  certain  property  left  by 
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one  Wazir  Khan.     Wazir  Khan's  widow,  Mussammat  Wazir-ul- 
nissa,  sued  the   defendant  to   recover   from   her  deceased  hus- 
band's estate  the  dower  dne  to  her,  and   she  obtained  a   decree 
for  Us.  3,200  and   costs,   and  attached  the  land   in   suit.     This 
was  in  1881.     In  October  of  that   year  the  defendant,  Muham- 
mad Husain  Khan,  asked  that  arrangements  might  be  made  for 
the  satisfaction  of  the  decree  by  the  temporary  alienation  of  his 
share  of  Wazir  Khan's  land.     No  very   definite   action  appears 
to  have  been  taken  on  this  application,  and  matters  dragged  on 
for  some  years,  but  ultimately,  in  1885  or  1886,    the    Collector 
took   action   under   Section  326  of  the  Code  of  Civil    Procedure 
and  represented  to   the   Civil    Court  concerned  with  the  execu- 
tion of  the  decree   that  it   might   be  satisfied    by  a  temporary 
alienation  of  the  land  in   question.     The  Civil  Court  authorized 
the  Collector  to  arrange  accordingly,  and  the  upshot  was  that  a 
farm  of  the  land  was  granted  to  one   Hussain   Bakhsh   for   15§ 
years  at  an    annual   rent  of  Rs.    142.     This   arrangement  was 
made  in  1886.     During   that   year  one   Hisam-ud-din  sued  and 
obtained  a  decree   against   Mussammat   Wazir-ul-nissa   for  Rs. 
1,000  and  in  execution  thereof   attached  the   decree   which  she 
held  against  Muhammad  Husain  Khan.     The   rights  under  her 
decree  vvere  sold  by  auction  and  were  purchased  by  the  present 
plaintiff,  Chandan  Lai,  for  Rs.  1,025.     An  order  was  then  issued 
to  Hussain  Bakhsh,  the   farmer,  under  Section  301  of  the  Code 
of   Civil   Procedure,  directing   him   to   pay  the  yearly  rent  of 
Rs.  142  to  Chandan  Lai.     Hussain  Bakhsh   seems  to  have  been 
very  irregular   in   making   payments,  and   on    December   7th, 
1894,  Chandan  Lai  induced  the  defendant,    Muhammad  Husain 
Khan,  to  execute  a  mortgage-deed  in  his  favour.     The  considera- 
tion for  this  mortgage  Rs.  1,100,  purported  mainly  to  consist  of 
Rs.  1,065  due  as   seven  and   a  half  instalments  of  the  Rs.  142 
which    should   have  been    paid  annually   by  the  farmer.     The 
deed  recited  that  the  mortgagee  was   to  hold  possession  for  one 
year,  at  the  expiration  of  which    period   the  mortgage  debt  was 
to  be  repaid,  and  it  was    stipulated  that   in  default  of  payment 
the  mortgagee  could  recover  the  debt  by  a  suit  and   the  attach- 
ment and  sale  of  the  land  or  other   property  of  the   defendant. 
This  mortgage  was   entered   into    while  Hussain    Bakhsh  still 
held  the  farm  of    the  land.     In    1895  the  Collector  considered 
that  it  was   expedient  to   cancel  the   farm,  and  in  March  1896 
the  defendant  was  replaced  in  possession  of  the  land,    the  farm 
having  been  cancelled  by  the  Collector.     In  the  same  month  the 
plaintiff  brought  this  suit  for  possession  of  the  land  in  virtue 
of  the  mortgage-deed.     The  Additional  District  Judge  does  not 
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appear  to  have  thoroughly  understood  the  questions  involved 
in  the  case,  and  parts  of  his  judgment  are  almost  unintelligible. 
Apparently,  however,  his  finding  was  that  the  plaintiff  could 
have  succeeded  had  he  sued  when  the  mortgage  was  first 
effected,  but  that  he  could  not  succeed,  suing  when  he  did, 
because  the  year  commencing  on  the  date  of  the  execation  of 
the  deed  had  already  passed,  and  the  mortgagee  was  entitled 
to  possession  for  that  year  only.  The  suit  was  therefore  dis- 
missed. In  appeal  the  Divisional  Judge  held  that  the  mortgage 
was  null  and  void,  because  Section  325  A  of  the  Code  of  Civil 
Procedure  read  with  Section  326  rendered  the  defendant  incom- 
petent to  alienate  the  land.  The  Divisional  Judge  further 
agreed  with  the  first  Court  that  the  suit  must  fail  with  reference 
to  the  terms  of  the  deed  itself.  A  further  appeal  has  been  pre- 
ferred to  this  Court  on  a  certificate  given  by  the  Divisional 
Judge  to  the  effect  that  there  are  questions  of  law  involved, 
namely,  (1)  is  the  mortgage  deed  void  under  Section  325  A, 
Civil  Procedure  Code,  (2)  can  the  judgment-debtor  raise  such 
an  objection.  The  written  grounds  of  appeal  to  this  Court  are 
seven  in  number,  but  none  of  them  touches  the  second  point 
noticed  in  the  certificate,  and  in  arguing  the  case  before  us  the 
plaintiff's  counsel  has  practically  confined  himself  to  three 
points,  (I)  that  the  Divisional  Judge  has  misunderstood  the 
scope  of  Section  325  A.  of  the  Code  of  Civil  Procedure,  and 
that  the  defendant  was  competent  to  enter  into  the  contract  of 
mortgage,  (2)  that  under  the  terms  of  the  contract  the  plain- 
tiff is  still  entitled  to  possession  as  the  debt  has  not  been  paid, 
and  (3)  that  in  any  case  the  plaintiff  is  entitled  to  a  money 
decree  for  the  balance  due,  as  the  plaint  contained  a  general 
prayer  for  whatever  relief  the  Court  thought  proper. 

As  regards  the  first  point,  Section  326  of  the  Code  pro- 
vides that  when  the  Collector  is  authorized  to  take  action  under 
that  section  "the  provisions  of  Sections  320,  para.  2  to  325  C. 
"  (both  inclusive)  shall  apply,  as  far  as  they  are  applicable."  Sec- 
tion 325  A  enacts  that  "  so  long  as  the  Collector  can  exercise  or 
"  perform  in  respect  of  the  judgment-debtors  immovable  pro- 
"  perty any  of  the  powers  or  duties  conferred  or  im- 

Eid  on  him  by  Sections  322  to  325  ....  the  judgment- 
ior  ....  shall  be  incompetent  to  mortgage,  charge, 
e  or  alienate  such  property  ....  except  with  the 
tten  permission  of  the  Collector."  In  the  present  case,  the 
Collector  having  been  authorized  by  the  Court  to  arrange  for 
the  temporary  alienation  or  management  of  the  land,  it  was 
in  to  him  to  let  the  land  for  a  term  on  payment    of  a 
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premium  or  to  mortgage  it,  or  to  let  it  on  farm,  or  to  manage  it  by 
himself  or  another  (Section  323).    As  a  fact  he  farmed  it  for  15J 
years  on  an  annual  payment  of  Us.  142.     For  the  plaintiff  it  is 
contended   that   when   in    1886  the  Collector  farmed  the  land, 
he  could  no  longer   exercise  or  perform  any  powers  or  duties  in 
respect  of  the  land   and  that  therefore  the  defendant  was  not 
debarred  from  mortgaging  the  land  during  the  currency  of  the 
farm.     We  are   unable   to  take    this    view   of   the  meaning  of 
Section  325  A.     Read   in   conjunction    with  the  preceding  Sec- 
tions 322  to  325,  it  seems  to  us  obvious  that  the   incompetency 
of  the   judgment-debtor   to  charge    his  land  continues  so   long 
as  the  scheme  for  the  liquidation  of  the  money-decree   subsists 
and  not  merely  until  the  Collector  has  inaugurated  the  scheme. 
To  hold  otherwise  would  be  entirely  to  frustrate  the  usefulness 
of  Section  325  A,     Therefore,  at  the  time  when   the   defeudant 
entered  into  the  agreement  with  the   plaintiff  to  mortgage  the 
land  to  him  he   was   incompetent  to  make  such  an  agreement, 
and  consequently   was  disqualified   from  contracting  in  respect 
of  the  land    within    the   meaning   of  Section    11    of  the  Indian 
Contract   Act.     The   agreement   was    therefore  void.     Neither 
party  however  received  any  advantage  under  it,  and  the  defend- 
ant was  not  liable  to   restore   anything  or  to  make  compensa- 
tion   to    the   plaintiff.     Hence   the    Courts  rightly  declined  to 
allow    the    plaintiff    a    money-decree    for     whatever    balance 
of    the    debt      may    have      been    due.      The    plaintiff      sued 
on   the  basis   of    the  mortgage-deed,   which  evidenced  a   void 
agreement,  and  although  the  defendant  did  admit  that  E.9.  781 
were  due   from  him  to  the  plaintiff,  the  money  was  clearly  due 
not  because  of  the  execution    of    the    deed    but    because  of  the 
results   of  the  previous  litigation  whereby  he  had  become  liable 
for  Mnssammat  Wazir-ul-nissa's    dower.      The    liability,    that 
is,  is  external  to   the  present   suit.     We  do  not  think  therefore 
that  the   defendant  should  be  made   liable    for  anything  so  far 
as  the  present  claim  is   concerned.     The   appeal  is    dismissed 
with  costs. 

Aj'i'cal  dismissed. 
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No.  43. 

Before  Mr.  Justice  Reid,  Chief  Judge. 

MOHAN  LAL  AND  OTHERS,— (Defendants),-APPEL- 

LANTS, 

Versus 

DEVI  DAS  AND  OTHERS,-(Plaintiffsj,— RESPOND- 

ENTS. 
Case  No.  1518  of  1898. 


>  Appellate  Side. 


Custom — Alienation  by  widow — Subsequent  surrender  of  her  life  estate 
by  widow  in  favour  oj  reversioner — Right  of  reversioner  to  ovst  alienee — 
Succession  of  daughter's  son — Trikha  Brahmans  of  J  hang  District— Limitation 
Act,  1877,  2nd  Schedule,  Article  141. 

Held,  that  a  transferee  from  a  widow,  who  would  ordinarily  retain 
possession  till  the  death  of  the  widow  cannot  be  ousted  before  her  death 
by  a  reversioner  in  whose  favour  she  has  surrendered  her  life  estate,  and 
that,  therefore,  the  reversioner's  cause  of  action  for  a  suit  for  possession 
does  not  arise  until  the  death  of  the  widow. 

Found,  further,  that  the   parties  who  were  Trikha  Brahmans   of  the 
Jhang  District,  were  governed  by  custom  and  not  by  Hindu  Law,  and  that 
among  them  a  daughter  or  a  daughter's  son    was  not  entitled  to  succeed 
in  the  presence  of  the  first   cousin  once  removed  of  the  deceased    sonless 
proprietor. 

Further  appeal  from  the  decree  of  J.  G.  M.  Btnnie,  Esquire, 

Divisional  Judge,  Mooltan  Division,  dated  20th  October  1898. 

Lai  Chand  and  Ishwar  Das,  for  appellants. 

Grey  and  Jaishi  Ram,  for  respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  :  — 

Reid,  C.  J.— The    respondents,    Charan    Das,     Devi    Das,     12th  June  1899. 
Jowala  Das  and  Laehman  Das,   sued  for  possession   of   half   a 
well  called  Neghaia   at  Chiniot,    as    collateral   heirs    of  Kama 
Mai,  the  last  mals  owner,  whose  widow,  Mussammat  Kesar  Bui 
transferred  the  property  in  suit  to  the  appellants. 

The  suit  was  filed  on  the  15th  March  1897,  and  it  is  not 
contested  that  the  respondents  are  sons  of  Ram  Rakhia  who 
was  first  cousin  of  Kaura  Mai,  Sewak  Ram  being  grandfather 
of  both.  The  respondents  are  therefore  first  cousins  once 
removed  of  Kaura  Mai,  who  lef^a  daughter  and  a  son  of  that 
daughter,  both  of  whom  appear  to  have  been  alive  at  the  date  of 
suit.  On  or  before  the  death  of  Mussammat  Kesar  Rai  the 
respondents  obtained  possession  of  the  greater  part  of  Kaura 
Mai's  property,  without  any  opposition  by  the  daughter  or 
daughter's  son. 


208  CtVlL  JUDGMEfcTS-No.  43.  [  Record 

The  plea  that  the  suit  was  barred  by  limitation,  by  reason 
of  its  having  been  filed  more  than  12  years  after  the  death  of 
Mussammat  Kesar  Bai,  has  no  force.  There  is  documentary 
evidence,  accepted  by  the  Courts  below,  that  Mussammat  Kesar 
Bai  died  on  the  17th  March  1885,  not  the  14th  as  alleged  by 
the  appellants,  and  I  see  no  reason  for  differing  from  the 
concurrent  findings  of  the  Courts  below  on  the  evidence ;  but 
apart  from  this,  the  question  does  not  arise,  the  suit  having 
been  filed  on  the  15th  March  18S7  and  the  14th  being  Sunday 
and  consequently  a  day  on  which  the  Court  was  closed.  The 
15th  would,  therefore,  have  been  within  limitation  in  any  case 
under  Section  5  of  Act  XV  of  1877. 

A  further  plea  raised  as  to  limitation  is  equally  without 
force.  It  was  contended  that  iu  1884  Mussammat  Kesar  Bai 
divested  herself  by  a  iamliknama  in  favour  of  Devi  Das  and 
his  son,  Amir  Chand,  of  the  whole  of  her  rights  in  the  property 
left  by  Kaura  Mai,  including  the  power  to  set  aside  alienations, 
and  that  Amir  Chand  gave  half  his  share  to  Lachman  Das,  the 
result  being  that  the  estate  of  Devi  Das  and  Lachman  Das 
was  accelerated,  and  a  cause  of  action  for  a  suit  for  possession 
accrued  to  them  more  than  12  years  before  the  suit  was  filed. 

Even  if  this  contention  had  force,  it  could  not  apply  to 
Charan  Das  and  Jowala  Das,  while  it  would  not  cover  the 
whole  of  Lachman  Das'  claim  ;  but  there  is  no  force  in  the  con- 
tention. Behari  Lai  v.  Madho  Lai  Aliir  Gayaical,  I.  L.  IL, 
.XIX  Gale,  236,  and  Bern  Chandar  Sanyal  v.  Sarnamoyi  Devi, 
1.  L.  K.,  XXII,  355,  cited  by  the  appellants'  pleader,  do  not 
establish  the  principle  that  a  transferee  from  a  widow,  who 
would  ordinarily  retain  possession  until  the  death  of  the  widow, 
can  be  ousted  before  her  death  because  she  chooses  to  resign 
all  her  estate  in  favour  of  a  reversioner,  and  nothing  short  of 
this  would  help  the  appellants. 

The  Courts  below  have  rightly  held,  and  it  was  conceded 
in  the  lower  Appellate  Court,  that  the  suit  falls  under  Article 
141,  Schedule  II  of  Act  XV  of  1877,  as  above  stated,  and  the 
relationship  of  the  respondents  to  Kaura  Mai  is  not  contested. 

The  Courts  below  have  concurred  in  holding  that 
Mussammat  Kesar  Bai  inherited  the  property  in  suit  from 
Kaura  Ma),  and  that  she  sold  to  the  appellants.  I  see  no 
reason  for  differing  from  these  concurrent  findings,  and  I  further 
Bee  no  reason  for  doubting  that  that  property  was  ances- 
tral in  the  hands  of  Kaura  Mai,  and  would  pass  to  the  respond- 
ents in  preference  to  the  daughter.     The  reasons   recorded 
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by  the   lower  Appellate  Court    for   holding  that   the  parties 
were  governed  by  custom  and  not  by  Hindu  Law  are  cogent. 

Ou  the  question  whether  the  parties  were  governed  by 
Hindn  Law  or  custom,  again,  I  see  no  reason  for  differing  from 
the  Courts  below. 

The  fact  that  the  parties  are  Trikha  Brahmans  is  by  no 
means  conclusive,  There  can  be  no  reasonable  doubt,  on  the 
record,  that  they  are  agriculturists,  not  merely  market  gardeners 
or  landowners,  and  No.  23,  Punjab  Record,  1897,  relied  on  for  the 
appellants,  which  dealt  with  Delhi  market  gardeners,  does  not 
help  them,  nor  does  the  fact  that  witnesses  of  the  same  caste 
as  the  parties  deposed  that  they  were  governed  by  the  Shastars, 
It  is  common  experience,  as  pointed  out  by  the  authors  of 
"Tribal  Law  in  the  Punjab"  that  Hindus  and  Muhammadans 
will  state  that  they  are  governed  by  the  Shastars  and  Sharas, 
respectively,  although  they  have  no  idea  what  rules  are  pre- 
scribed by  those  authorities,  and  it  is  significant  that  Gobind 
Ram,  an  important  witness  for  the  appellants,  was  "  unable  to 
"  quote  any  instance  among  Brahmans  in  which  a  daughter 
"  succeeded  in  the  presence  of  collaterals  of  the  plaintiffs' 
"  degree." 

The  silence  of  the  daughter  and  daughter's  son  are,  as 
pointed  out  by  the  learned  Divisional  Judge,  extremely  signi- 
ficant. The  idea  that  they  could  exclude  male  collaterals 
apparently  did  not  enter  the  head  of  any  one  concerned. 

The  sale  by  Mussammat  Kesar  Bai  to  the  appellants  was 
in  1862  for  Rs.  20.  In  spite  of  the  lapse  of  time  I  have  no 
hesitation  in  holding  that  necessity  for  the  alienation  has  not 
been  established.  The  estate  which  Mussammat  Kesar  Bai  in- 
herited from  her  husband  was  considerable,  and  it  is  alleged 
by  counsel  for  the  respondents,  and  not  denied  for  the 
appellants,  that  she  gave  away,  before  her  death,  about  500 
acres  to  various  collaterals.  She  certainly  could  not  have 
been  in  such  urgent  want  of  money  as  to  justify  her  selling 
the  property  in  suit  for  Rs.  20,  and  no  serious  attempt  has 
been  made  to  establish  necessity  and  to  rebut  the  prima  facie 
case  of  absence  of  necessity  made  out  b}'  the  respondents. 

The  appeal  fails,  and  is  dismissed  with  costs. 

Appeal  dismissed. 


210  civil  judgments-no.  44.  [  becokd 


No.  44- 
Before  Mr,  Justice  Gordon  Walker  and  Mr.  Justice  Anderson. 

TASA  RAM  AND  OTHERS,— (Dependants),— PETITIONERS, 
Envision  Side,    j  Versus 

v  TARA  OHAND,— (Plaintiff),— RESPONDENT. 

Case  No.  1851  of  1898. 

Civil  Procedure  Code,  1882,  Section  622— Question  of  jurisdiction — Power 
of  Chief  Court  io  consider  lower  Appellate  Court's  findings  on  facts  relative 
to  question  of  jurisdiction. 

Senible :  Upon  an  application  for  revision  under  Section  G22  of  the 
Civil  Procedure  Code  on  the  ground  that  the  lower  Conrts  had  no  jurisdic- 
tion to  entertain  the  suit,  it  ia  competent  to  the  Chief  Court  to  consider 
the  correctness  of  the  lower  Appellate  Court's  findings  on  the  facts  relative 
to  the  question  of  jurisdiction. 

Petition  for  revision  of  the  decree  of  A.  E.  Hurry,  Esquire,  Divi- 
sional Judge,  Ferozepore  Division,  dated  9th  October  1898, 
Lai  Chand,  for  petitioners. 
H.  Rattigan,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

9th   June  1899.  Gordon  Walker,  J. — In  this  case  plaintiffs  doing  business 

at  Ferozepore  sue  the  defendants,  their  commission  agents  at 
Sukkur,  for  money  due  on  the  transactions  between  them,  and 
allege  that  there  was  an  agreement  that  accounts  should  be 
taken  and  the  money  paid  at  Ferozepore.  The  first  Court 
found  that  the  evidence  did  not  establish  the  existence  of  such 
an  agreement,  and  held  that  it  had  no  jurisdiction.  It  was 
also  alleged  that  defendants  were  bound  by  mercantile  usage 
to  settle  accounts  and  pay  at  Ferozepore,  but  the  first  Court 
found  against  plaintiff  on  this  point,  and  there  was  no  argument 
before  us  with  regard  to  it.  On  appeal  under  Section  588, 
Civil  Procedure  Code,  the  Divisional  Judge  held  that  the  alleged 
agreement  was  proved,  and  directed  the  first  Court  to  try  the 
suit.  In  the  present  application  (for  revision)  we  are  asked  to 
go  into  the  evidence  and  take  a  different  view  from  that  of  the 
Divisional  Judge,  and  the  question  arises  whether  we  can  do 
so.  Is  it  open  to  us  to  go  behind  the  finding  of  the  Divisional 
Judge  on  the  facts  for  the  purpose  of  determining  whether  or 
not  the  first  Court  had  jurisdiction  to  try  the  suit  ? 

We  have  been  referred  to  several  authorities,  but  in  none 
of  them  has  the  present  question  been  directly  raised  and  de- 
cided. Only  two  of  them  need  perhaps  be  quoted.  In  Punjab 
Record,  No.  75  of   1890,  at  page  122,  Plowden  J.    observed :  "  I 
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"do  not  mean  to  say  that  when  the  existence  of  a  cause  of  action 
"  depends  upon  the  existence  of  certain  facts,  and  a  Court  which 
"  has  jurisdiction  to  ascertain   and  determine  the  facts  has  ascer- 
"  tained  them,  its  decision  is  open  to  revision  on  the  ground  of  an 
"  erroneous  decision  as  to  the  existence  of  these    facts-     But  if 
"•when  the  facts  are  ascertained  by  it,  the  Court  decides  errone- 
"  ously  that  these  facts  constitute,    or  do  not  constitute,  a  cause 
"  of  action,  and  in  consequence  of  its  decision  improperly  exercises 
"  or  declines  to  exercise  jurisdiction,  it  seems  to  me,  as  at  present 
"advised,  that  revision  may  be  exercised  by  the  superior  Court." 
This   would  seem   to  favour  the  contention  for  the  second  party 
in  these    proceedings  that   it  is  not  open    to  us  to  go   into  the 
question    of   the  correctness   of   the    finding  of  the   Divisional 
Judge   on    the    facts.     On   the   other    hand,    Chatterji    J.    in 
Punjab    Record,    54  of    1896    (at  page  158),  points  out  that  the 
inquiry   by   a    Court  for  the  purpose  of  determining  whether  it 
has  jurisdiction  "is   a  preliminary  step  to  the  exereise  of  juris- 
"  diction  over  the    case,  "    and  the  learned  Judge  goes  on  to  say 
"  in  my  opinion  this  Court  has   full  power  in  an  application  for 
•'  revision  under  Section  622,  Civil  Procedure  Cede,  to  go  into  the 
"  merits  of  the  decision  of  the  Court  whose  proceedings  are  being 
"  revised  on  the  question   of   jurisdiction.     It    must   have  this 
"  power  in  order  to  properly  discharge  its  functions." 

A  case  similar  to  the  present  was  Civil  Revision  No.  471 
of  1897  (unreported).  There  the  first  Court  returned  the 
plaint  to  the  plaintiff  for  want  of  jurisdiction,  and  the  question 
was  one  of  fact,  whether  either  of  the  defendants  was  at  the  time 
of  suit  actually  residing  within  the  local  limits  of  jurisdiction 
of  the  Court.  The  Divisional  Judge  had  agreed  with  the  first 
Court  on  the  facts.  In  their  judgment  the  learned  Judges  of  this 
Court  noted  that  it  was  contended  that  the  application  for  revision 
"  was  not  admissible,  "  but  they  did  not  consider  it  necessary 
to  go  into  that  point,  as  they  held  on  the  facts  that  the  lower 
Courts  were  right.  In  the  present  case,  similarly,  it  is  not  neces- 
sary that  we  should  decide  the  point  referred  to  above  definitely, 
although  we  are  inclined  to  adopt  the  view  suggested  in  the 
extract  from  Mr.  J.  Chatterji's  judgment  which  has  been  quoted, 
because  we  are  in  a  position  to  hold  that  the  decision  of  the 
Divisional  Judge  is  correct  on  the  facts,  so  that  even  if  we 
decided  that  we  could  interfere  we  should  not  be  prepared  to  do 
so. 

We  do  not  attach  any  importance  to  the  fact  that  the 
plaintiff  did  not  explicitly  put  forward  the  oral  agreement  to 
settle  and   pay  at  Ferozepore  in  the  first  instance  in  his  plaint, 
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bnt  later  on  in  the  pleadings,  when  the  jurisdiction  of  the  Court 
was  challenged. 

As  to  the  authority  of  Gulab  Singh  to  agree  to  a  settlement 
at  Ferozepore  on  behalf  of  the  defendants,  we  observe  that  in 
the  present  case  Gulab  Singh  and  Jai  Ram  appeared  on  behalf 
of  the  defendants,  and  in  the  power-of-attorney  they  are  describ- 
ed as  mulaziman  o  karkunan  dukan  wnkia  Siikkar,  now  resident 
at  Ferozepore,  so  that  the  authority  cannot  well  be  denied. 

As  regards  the  oral  evidence  and  the  two  letters  we  agree 
with  the  learned  Divisional  Judge  that  they  do  establish  plaint- 
iff's statement  of  an  agreement  to  settle  accounts  at  Ferozepore 
and  make  payment  there.  The  letters  are  certainly  not  in- 
consistent with  this  view.  The  use  of  polite  expressions  was 
quite  natural,  and  there  is  no  asking  as  a  favour.  Of  the  oral 
evidence  we  take  the  same  view  as  the  learned  Divisional  Judge. 

These  were  the  only  points  raised  in  the  petition  which  is 
accordingly  rejected  with  costs. 

Application  dismissed. 

No.  45. 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Maude. 
BICHHA  LAL  AND  OTHERS,— (Defendants),— 
APPELLANTS, 
Appellate  Sipe.  ^  Versus 

JAI  PERSHAD  AND  OTHERS —(Plaintiffs),— RESPOND- 
ENTS. 
Case  No.  1332  of  1896. 

Hindu  Law— Joint  Hindu  family— Burden  of  proving  separation— Power 
of  one  member  of  joint  family  to  bind  the  others — Contract  Act,  1872, 
Section  251— Limitation  Act,  1877,  Section  21— ■"  Only,"  meaning  of— 
Account  books,  relevancy  of— Evidence  Act,  1872,  Section  34. 

In  the  Punjab  as  elsewhere  the  normal  state  of  a  Hindu  family  is 
joint,  and  the  burden  of  proving  a  separation  between  the  members  cf 
such  a  family  re^s  upon  the  party  who  so  alleges. 

When  one  member  of  a  joint  family  carrying  on  a  trading  business 
struck  a  balance  relating  to  the  concerns  of  the  partnership,  held,  that, 
whether  or  not  such  member  was  the  manager  of  the  business,  he  was 
a  partner  therein,  and  his  act  being  one  usually  done  in  carrying  on  the 
business  of  the  partnership,  and  having  been  done  while  the  partnership 
subsisted,  bound  the  other  members  of  the  family  to  the  same  extent  as 
if  he  were  their  agent  duly  appointed  for  that  purpose  (Contract  Act,  1872, 
Seotion  251). 

Held,  also,  that  the  meaning  of  the  word  "only  "  in  Section  21  of  the 
Limitation  Act,  1877,  is  that  the  partner  signing  the  acknowledgment 
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must  also  be  shown  to  have  had  the  express  or  implied  authority  of  the 
other  partners  to  do  so,  and  that  in  a  going  mercantile  concern  such 
authority  is  to  be  presumed  as  an  ordinary  rule. 

Held,  further,  that  under  Section  34  of  the  Evidence  Act  it  is  not  a 
condition  precedent  to  accepting  entries  in  account  books  as  relevant  that 
it  should  be  proved  how  the  accounts  came  to  be  written  and  that  they 
were  regularly  kept  in  the  course  of  business,  though  it  is  necessary  that 
there  should  be  other  evidence  in  support  of  the  liability  Bought  to  be 
established  thereby. 

Where,  therefore,  the  gomashta  who  kept  the  books,  and  a  member  of' 
the  firm  were    examined   as  witnesses  and  testified    that  the  books  were 
regularly     kept,    held   thpt  their   evidence,  though   given  by    them    as 
witnesses  for  the   defence,   was,   in   the   absence   of    any  evidence  to  the  J 
contrary,  sufficient  corroboration  of  the  accounts  as  a  whole. 

First  appeal  from  the  decree  of  Hafiz  Anwar  Alt,  Additional  District 
Judge,  Karnal,  dated  28th  August  1896. 

Lai  Chand,  for  appellants. 
JMadan  Gopal,  for  respondents. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of 
the  Court  delivered  by 

Maude,  J. — This  is  a  first  appeal  from  a  judgment  and  nth  July  1899. 
decree  of  the  Additional  District  Judge  giving  the  plaintiffs 
the  full  amount  sned  for,  namely,  Rs.  5,350  and.  costs.  The 
defendants  are  five  in  number,  Bichha  Lai  and  his  four  sons, 
Tirkha,  Munshi,  Gogan,  and  Kundan,  and  the  suit  was  brought 
against  them  all  on  the  allegation  that  they  are  members  of  a 
joint  Hindu  family  and  kept  a  shop  known  as  Bichha  Lal- 
Tirkha  Ram  at  Kaithal,  the  manager  of  which  was  Tirkha- 
Paragraph  2  of  the  plaint  alleged  that  on  September  24, 
1892,  Tirkha,  as  manager,  adjusted  accounts  with  the  plaintiffs 
and  struck  a  balance  for  Rs.  1,697-0-6  as  the  amount  due 
to  the  plaintiffs  on  account  of  transactions  extending  from 
February  8,  1892.  Paragraph  3  set  out  that  subsequent  to 
the  striking  of  the  balance  the  plaintiffs  advanced  Rs. 
30,136-13-9  to  the  defendants  and  received  Rs.  27,751-3-0  ' 
from  theui  leaving  altogether  the  principal  sum  of  Rs. 
4,082-11-3  due-  To  this  Rs-  1,267-4-9  were  added  as  interest 
and  Rs-  5,350  were  claimed  in  all-  Bichha  Lai  and  Tirkha  put  in 
one  written  defence,  while  the  other  three  defendants  filed  a 
separate  one.  Both,  however,  were  put  in  by  the  same  pleader. 
Bichha  Lai  and  Tirkha  pleaded  that  they  were  quite  separate 
from  defendants  Nos.  3,  4  and  5  ;  that  Tirkha  was  not  manager  ; 
that  he  did  not  strike  the  alleged  balance  and  was  not  competent 
to  do  so.    It  was  also  stated  that  the  plaintiffs  had  advanced  only 
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Rs.  27,000  to  the  defendants  Nos.  1  and  2,  whereas  the  latter  had 
paid  the  former  Rs.  31,000,  that  the  accounts  were  still  run- 
ning, and  that  Rs.  1-4,000  had  been  deposited  with  the  plaintiffs 
by  third  parties  on  account  of  the  defendants  Nos.  1  and  2  as 
earnest  money  for  badni  or  wagering  bargains.  Defendants 
Nos.  3  to  5  merely  pleaded  that  they  were  separate  from  Nos- 
1  and  2  and  had  no  concern  in  the  matter. 

The  first  issue  fixed  was  whether  all  the  defendants  are 
members  of  a  joint  family  and  whether  all  of  them  are  or  are 
not  liable  for  payment  of  the  debt  due  to  the  plaintiffs.  This 
issue  was  decided  against  the  defendants,  the  onus  probandi 
having  been  placed  on  them  to  show  separation  of  interests  or 
partition.  In  appeal  it  is  contended  that  the  burden  of  proof 
was  wrongly  thrown  on  to  the  defence,  and  that  in  the  Punjab 
there  is  no  presumption  that  a  Hindu  family  is  joint,  specially 
as  regards  business,  and  the  decision  reported  in  Punjab  Record, 
No.  102  of  1889,  has  been  cited  in  support  of  this  contention. 
Therein  it  is  no  doubt  observed  that  in  the  Punjab  the  true 
Hiudu  joint  family  is  almost,  if  not  quite,  unknown,  and  that 
no  families  really  exist  with  all  the  connections  kept  up  that  the 
law  books  contemplate,  but  the  judgment  in  no  way  lays  down 
that  in  this  Province  the  burden  of  proving  affirmatively  that  a 
Hindu  family  is  joint  rests  on  the  person  who  alleges  the  fact. 

What  the  learned  Judges  held  to  be  proved  was  that  in 
that  particular  case  one  son  had  separated  twenty  years  before 
the  suit  and  another  fifteen  years  before,  and  had  left  the 
"  firm"  and  all  property  connected  with  it  aud  sought  their 
fortunes  in  different  places,  never  subsequently  having  any 
concern  in  the  management  of  the  family.  On  those  findings, 
therefore,  it  was  held  that  those  sons  did  not  belong  to  the 
"  firm"  and  were  not  responsible  for  the  trade  debts  incurred 
by  it.  On  the  other  hand  it  was  held  in  Punjab  Record,  No.  13 
of  1883,  that  it  is  settled  law  that  the  normal  state  of  every 
Hindu  family  is  joint,  though  this  is  only  a  presumption,  to 
which  the  degree  of  weight  to  be  attached  must  depend  more  or 
less  on  the  circumstances  of  each  case.  In  the  present  instance 
it  is  not  denied  that  all  the  defendants  continue  to  reside  in 
the  town  of  Kaithal  in  the  ancestral  house  ;  the  allegation  is 
that  Bichha  Lai  and  Tirkha  keep  one  shop,  while  the  other 
three  defendants  transact  business  on  their  own  account.  The 
initial  burden  of  proof  was  rightly  thrown  on  them  to  sub- 
stantiate this  allegation,  and  after  fully  considering  the 
evidence  on  the  record  we  concur  with  the  Additional  District " 
Judge's  finding  that  all  the  defendants  are  joint  in  business, 
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The    evidence  produced    by   the    defendants    to    show  that  the 
various  members  of  the  family  are  not  joint  is  extremely  vague,  j 
Much  reliance   has   been    placed   by   their   counsel   on    certain ' 
bonds   and  accounts  which    are  said  clearly  to  show  separation 
of   interests,    inasmuch    as   the   names   of   all    do  not  appear  in 
them,  nor  of  any  one  as  manager  for  the  rest,  but  in  our  opinion 
a   perusal   of  these    documents   tends  rather  to  show  jointness 
than  separation.     For     example,    although    Bichha     Lai     and 
Tirkha    alone    profess  to  form  one  firm,  we  find  two  bonds  exe- 
cuted  jointly  by  those  two  and  Munshi,    the   three    executants 
being   together  described  as  "caste   mahajen,   shopkeepers   by 
occupation  ."     As  regards  the  accounts,  it  is   no   doubt   true   as 
the    defendants'   counsel    has  observed,   that  in  various  traders' 
account  books  accounts  are    shown  as  opened   in    the  name  of 
Bichha  Lai   and   Tirkha  alone,    or  of   Kundan    alone;   but  an 
examination    of  the   various  accounts  produced  indicates    that 
payments   were  made   to   or  by  other  members    of    the    family 
irrespective  of  the  headings  of  the  accounts.     Thus  in  Lachman 
Das'  account   nominally  in  the  names  of  Bichha  Lai  and  Tirkha 
there   is    a  debit  of   Rs.  10,544-6-0,    entered    as    on    account   of 
Bichha  Lai  and  Munshi.     Another   account   is    headed   as  that 
of  "  Bichha  Lai  and  Munshi  "  and  another  as  that  of  "  Gogan  Mai 
and  Bichha    Lai,"    which    last  one   also   contains    a   credit   of 
Rs.    219-2-0     given    to    Bichha     Lai    and     Tirkha.     Similarly 
we    observe     in     Dhani    Ram's    account  book    an     account   of 
"Bichha    Lai,  Tirkha    and    Munshi,"    but   on   the   credit  side 
we  find  a  payment  of   Rs.   100  made    by  Gogan.     In    Nanak's 
books   appears    the   account   of    "  Kundan  "  alone,  but   on  the 
credit    side    there    are    no  less   than     six    payments   entered 
as  made  by  Munshi,  while  on    the  debit   side    appears  an  entry 
of  the  payment  of  cash    to  Tirkha.     So  far,  then,  as  the  account- 
books  of  third  parties  go,  it  would  seem  that  any  of  the  defend- 
ants were  in  the  habit  of   treating   the  accounts  opened  in   the 
names  of   Others,    as   though    they    were   their   own   or    joint 
accounts.     No  doubt  the   names  of  Gogan  and  Kundan    appear 
less    frequently,    but   this    may    be   because  they  were    much 
younger  than  the  others,    for   it  has    been  stated  that  they  are 
some  ten  and  twelve  years  younger,  respectively,  than  Munshi, 
who  is    three   years    younger  than    Tirkha,   and  in    the   bond 
executed  in  December  1895,    Munshi's  age  is  given  as  31  years. 
Gogan  and  Kundan  were  therefore  little  more  than  boys.     The 
oral   evidence    is    somewhat    vague    and    unsatisfactory,    but 
Tirkha  admitted  that  on  one  occasion  the  accounts  showed  that 
all  the  defendants  had  jointly   performed  the  usual  ceremonies 
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in  connection  with  the  Dasehra  festival.  We  have  no  hesita- 
tion therefore  in  agreeing  with  the  Additional  District  Jndge 
that  all  the  defendants  were  joint. 

The  next  point   for  determination   is  whether  Tirkha  was 
the  manager  of  the  joint  family.     To   prove  this  the  plaintiffs 
produced  two    witnesses,   Sant  Lai   and  Fatteh   Chand,  whose 
evidence  the  Additional   District  Judge   believed.     These  two 
witnesses  appear  to  be   very   ordinary  persons   whose  evidence 
by  itself  would  not  be  of  much  value,  but  considered  with  other 
circumstances  there  seems   to  be  no  reason  for  disbelieving  it, 
as  regards  Tirkha's  position  in  the  family.     He  is   the  eldest 
son,  and  although  the  defendants'  counsel  says  that  Bichha  Lai 
is  not  much  more  than  52   years  old,  he   looks  a  great  deal 
more,  and  clearly  is  a  feeble  old   man,  as  his  looks  testify,  and 
his  eyesight  especially  appears   to  be  defective.     It  is  therefore 
quite   in  accordance   with   the  probabilities  of  the  case  that 
Tirkha  was  manager.     We  do  not,  however,  consider  that  the 
point  is  of  importance,  because   holding   as  we  have  held  that 
all  the  defendants  were  joint  in  business,  Tirkha  was  a  partner 
in    the  business,  and  if  he  struck    the  balance,  he  was  only 
doing  an    act  usually    done    in    carrying  on    the  business  of 
such    partnership,   and    his    act  would    under  Section  251  of 
the  Indian    Contract    Act    bind    the  other  defendants  to  the 
same    extent    as  if  he  were  their  agent  duly    appointed   for 
that    purpose.     To   this    proposition   the  defendants'   pleader 
demurs    on  the  ground   that   if   no    balance   was  struck   by 
a   duly   constituted   manager  on  September  24th,    1892,  then 
the  items  debited  against   the  defendants   prior  to   that  date 
are    barred    by   limitation,    because   Section  21   of    Act   XV 
of  1877  expressly  enacts   that  nothing  in   Sections  19  and  20 
renders   one    of  several  joint  partners   chargeable   by  reason 
only    of    a    written   acknowledgment   signed     by    any    other 
of  them.     There  is  in   our  opinion  no  force  in   this  argument. 
The  word   "  only  "   in   the  Section  in   question   has  been  held 
to  mean  that  it  must  also  be  shown  that  the   partners  signing 
the   acknowledgment    had  the   express  or  implied   authority 
of  the  others  to  do    so,  and   in    a  going   mercantile   concern 
such  authority  is  to  be  presumed   as  an  ordinary  rule.     This 
presumption  has   in  no  way  been   rebutted  in  the  present  case, 
and   therefore  each    of   the   defendants   is   bound  by  Tirkha's 
acknowledgment   of   indebtedness,  if  as   a  fact  he   struck  the 
balance. 

As  regards  this   question  of   the  striking   of   the  balance, 
the  Additional  District  Judge  has   discussed   at    somo   length 
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the  signature  in  the  plaintiffs'  account  book  purporting  to 
be  the  signature  of  Tirkha,  and  it  has  been  shown  how  his 
signature  varies  from  time  to  time  in  a  somewhat  remarkable 
manner.  Hence  a  comparison  of  the  signature  in  dispute  with 
others  proved  to  be  Tirkha's  real  signature  leads  to  little 
result-  Two  witnesses,  Sant  Lai  and  Fatten  Chand,  were  pro- 
duced by  the  plaintiffs  to  prove  the  striking  of  the  balance 
in  their  presence.  Their  evidence  is  of  the  usual  oral  type, 
and  as  they  were  deposing  to  an  event  alleged  to  have 
happened  more  than  three  years  previously,  it  is  of  course 
easy  to  discover  discrepancies  in  their  evidence,  as  the 
defendants'  pleader  has  done ;  equally,  of  course,  had  there 
been  no  discrepancies,  it  could  have  been  argued  that  their 
evidence  had  been  recently  concocted.  The  Additional  District 
Judge  believed  the  witnesses  and  nothing  has  been  urged  before 
as  tending  to  show  that  they  had  any  sufficient  inducement 
for  giving  false  evidence.  It  has  been  argued  that  it  is  highly 
improbable  that  a  balance  should  have  been  struck  on  the 
date  alleged,  because  the  account  between  the  parties  had  only 
commenced  some  seven  months  previously,  and  it  is  not  usual 
to  balance  accounts  after  so  short  a  period.  To  this  the 
plaintiffs'  counsel  replied  that  among  mahajans  it  is  the  regular 
custom  to  balance  their  accounts  just  before  the  Dasehra  festival, 
and  the  defendants  have  not  impugned  the  correctness  of  this 
statement ;  the  balance  purports  to  have  been  struck  on  Usoj 
Sudi  3,  or  exactly  one  week  before  the  Dasehra.  It  seems 
natural  then  that  the  balance  should  have  been  struck  on  that 
date,  and  no  good  cause  has  been  shown  for  disbelieving  the 
evidence  that  it  was  struck.  We  consider,  however,  that  in 
decidiug  whether  the  balance  was  duly  struck  it  is  essential  to 
examine  the  questions  of  the  value  which  should  be  attached  to 
the  plaintiffs'  account  books  generally,  for  the  defendants' 
fifth  ground  of  appeal  is  that  they  are  entirely  unreliable,  and 
the  learned  pleader  has  attempted  to  show  that  they  are  also 
inadmissible  in  evidence.  The  Additional  District  Judge, 
on  the  other  hand,  has  attached  considerable  importance  to  the 
plaintiffs'  accounts  on  the  ground  that  they  are  systemati- 
cally and  regularly  kept.  Before  discussing  the  question  we 
may  note  that  no  formal  or  other  objection  was  taken  to  the 
plaintiffs'  account  books  as  a  whole  in  the  lower  Court,  although 
a  transliteration  of  the  accounts  sued  on  was  produced  by  the 
plaintiffs  at  first  and  both  parties  were  from  the  first  represent- 
ed by  pleaders.  The  plaintiffs  produced  their  account  books, 
which  consist  of  the  following  : — 
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I, 

KacJd  rokar. 

o 

Pakki  rokar. 

a. 

Kaclri  nakal  bahi. 

4. 

Pahki  nakal  bahi. 

5. 

Balii  khata. 

6. 

Lekha  bahi. 

The  first  two  relate  to  dealings  day  by  day  in  casli,  the 
third  and  fourth  to  daily  dealings  in  kind.  The  bahi  khata  is 
written  up  from  the  entries  in  the  pahki  rokar  and  nakal  bahi, 
and  so  is  the  lekha  bahi.  It  has  been  argued  on  behalf  of  the 
defendants  that  these  account  books  v:ere  nob  admissible  in 
evidence  because  they  were  not  proved  by  any  witness  for  the 
plaintiffs  nor  were  they  shown  to  have  been  regularly  kept 
in  the  course  of  business,  and  in  support  of  this  contention  we 
have  been  referred  to  the  ruling  of  their  Lordships  of  the 
Privy  Council  in  the  case  of  Gunga  Pershad  v.  Jndrajit  Singh 
(23  W.  B,t  P-  0,  391),  but  that  decision  was  given  when  the 
law  stood  thus  :  "  books  proved  to  have  been  regularly  kept 
"  in  the  course  of  business  shall  be  admissible  as  corroborative, 
"  but  not  as  independent  proof  of  the  facts  stated  therein." 
(Act  2  of  1855,  Section  43.)  Section  34  of  the  Indian  Evidence 
Act  of  1872,  however,  enacts  that  "  entries  in  books  of  account 
regularly  kept  "  (not proved  to  have  been  regularly  kept),  "in  the 
"  course  of  business  are  relevant  whenever  they  refer  to  a  matter 
"iuto  which  the  Court  has  to  enquire,  but  such  statements  shall 
"  not  alone  be  sufficient  evidence  to  charge  any  person  with 
"  liability." 

And  the  illustration  to  this  section  runs  as  follows:— 
A  sues  D  for  Rs.  1,000  and  "  shows"  (not prove*)  "entries  in 
"  his  account  books  showiug  B  to  be  indebted  to  him  to  this 
"amount.  The  entries  are  relevant,"  &c.,  &c.  From  this  it 
is  clear  in  our  view  that  it  is  not  a  condition  precedent  to 
accepting  entries  in  account  books,  as  relevant  under  that 
section,  that  it  should  be  proved  how  the  accounts  came  to  be 
written,  and  that  they  were  regularly  kept  in  the  course  of 
business ;  what  is  necessary  is  that  there  should  be  other 
evidence  in  support  of  the  liability  sought  to  be  established. 
As  a  fact,  however,  in  the  present  case,  although  it  is  true  that 
no  witnesses  were  produced  on  behalf  of  the  plaintiffs  to 
testify  to  the  books  of  account,  one  of  the  plaintiffs,  Jai  Pershad, 
and  their  gomashtOf  Sant  Lai,  were  examined  as  witnesses  for 
the  defence  and  both  were  examined  as  regards  the  books,  the 
former    with  reference  to   certain   specified  items   of  account, 
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the  latter  more  generally  as  to  the  system  of  accounts  and 
the  number  of  books  maintained.  Nothing  was  elicited  to 
show  that  the  books  had  not  been  regularly  kept  in  the 
course  of  business-  Then  we  have  been  referred  to  a  compara- 
tively recent  ruling  of  this  Court  reported  as  No-  63  in  the 
Punjab  Record  of  1897,  in  which  it  was  ruled  that  a  plaintiff 
was  not  entitled  to  succeed  when  the  only  corroborative  evidence 
produced  to  support  the  entries  in  an  account  book  was  that 
of  a  person  who  deposed  that  the  book  had  been  written  up  by 
him  from  memoranda  supplied  by  the  plaintiff  who  did  not 
himself  give  evidence  or  explain  his  absence  from  the  witness 
box.  Consequently  it  was  held  that  as  the  plaintiff  had  failed 
to  produce  the  best  evidence  to  corroborate  his  accounts  he  was 
not  entitled  to  succeed-  In  the  present  case  it  is  not  denied 
that  Sant  Lai  was  the  plaintiffs'  gomashta  and  that  he  kept 
the  books  ;  he  gave  evidence  in  Court  and  so  did  one  of  the 
plaintiffs  as  witnesses  for  the  defence,  it  is  true;  nevertheless 
we  fail  to  see  what  better  evidence  could  have  been  tendered 
in  support  of  the  accounts  as  a  whole  while  the  defendants 
had  the  opportunity  of  showing  or  trying  to  show  from  the 
mouths  of  these  witnesses  that  the  books  were  not  regularly 
kept  and  were  unreliable.  To  return  then  to  the  specific 
item  of  the  balance  alleged  to  have  been  struck  by  Tirkha,  we 
consider  that  the  evidence  of  the  two  witnesses,  Sant  Lai, 
Brahman,  and  Fatten  Chand,  already  referred  to,  is  good 
corroboration  of  the  entry  in  the  book  of  account,  and  that  the 
evidence  of  the  entry  itself  and  of  these  witnesses  combined 
is  ample  to  charge  the  defendants  with  liability  for  the  sum 
acknowledged,  namely,  Rs.  1,697-0-6,  and  interest  as  agreed 
on  at  the  rate  of  14  annas  per  cent-  per  mensem. 

The  next  question  relates  to  the  amount  of  money  ad- 
vanced at  different  times  to  the  defendants  and  the  amount 
received  from  them  by  the  plaintiffs.  The  plaintiffs  alleged 
that  they  advanced  in  all  more  than  Rs.  30,000  and  received 
Rs-  27,751  ;  the  defendants  admitted  receiving  Rs.  27,000,  but 
alleged  payment  of  Rs-  31,000-  Thus  the  defendants  admitted 
having  large  transactions  with  the  plaiutiffs  and  have  objected 
only  to  certain  items  shown  in  the  plaintiffs'  accounts.  These 
are  examined  in  detail  in  the  District  Judge's  judgment,  and 
we  do  not  consider  it  necessary  again  to  analyse  them,  because 
we  are  of  opinion  that  while  the  defendants  have  themselves 
failed  to  produce  any  complete  set  of  account  books,  they 
have  also  failed  to  diminish  the  value  which  the  plaintiffs' 
complete  set   of   books   undoubtedly   possesses,  by   any    close 


220  CIVIL  JUDGMENTS— No.  45.  £  Kecobd 

cross-examination  of  the  plaintiffs'  gomashta  as  regards  the 
disputed  items  of  account-  They  had  him  in  the  witness 
box,  they  had  the  plaintiffs'  books  in  Court  with  a  translitera- 
tion of  the  accounts,  but  they  confined  their  examination  of 
the  witness  to  certain  transactions  regarding  the  purchase 
of  mung  by  the  plaintiffs  as  agents  for  themselves.  Hence 
as  there  is  other  evidence  as  to  the  payment  of  the  chief 
items  claimed  by  the  plaintiffs,  we  consider  that  the  account 
books  coupled  with  that  evidence  are  sufficient  to  prove 
the  payment  of  those  sums.  Part  of  that  evidence  is  no 
doubt  merely  the  oral  statements  of  witnesses,  but  some  of 
the  larger  items  in  dispute  relate  to  the  purchase  of  grain  on 
account  of  the  defendants,  and  in  regard  to  them  there  is 
documentary  evidence  in  the  form  of  octroi  receipts  for 
grain  imported  into  the  municipality. 

The  plaintiffs  allege  that  they  were  commissioned  to 
purchase  mung  for  the  defendants  from  a  village  called 
Mohan,  the  defendants  deny  having  given  any  such 
commission,  and  say  that  the  plaintiffs  purchased  for 
themselves,  and  on  their  own  responsibility.  The  plaintiffs, 
however,  produced  octroi  receipts  in  which  the  column 
"name,  parentage  and  residence  of  the  person  import- 
"  ing  goods "  was  thus  filled  in  respect  of  imports  of  mung, 
"  Bichha  Lai  and  Tirkha  Ram  brought  from  Mohan  to  the 
shop  of  Jai  Pershad  and  Tota  Ram."  The  defendants  have 
entirely  failed  to  explain  how  their  names  came  to  be  entered 
in  these  receipts  if,  as  a  fact,  they  had  no  concern  with  the 
matter. 

Lastly,  the  defendants  have  appealed  against  the  refusal  of 
the  District  Judge  to  permit  them  to  set  off  against  the  plaintiffs' 
claim  certain  sums  described  as  baiana  or  earnest  money  which 
it  is  alleged  were  paid  to  the  plaintiffs  on  account  of  the 
defendants  and  which  have  not  been  given  credit  for.  In 
their  pleas  the  defendants  Nos.  1  and  2  stated  that  Rs.  14,000  had 
been  deposited  with  the  plaintiffs  by  other  persons  for  the 
defendants  as  earnest  money  for  wagering  on  badni  transac- 
tions but  no  specific  sum  was  claimed  as  a  set  off,  nor  did 
the  defendants  comply  with  the  provisions  of  .Section  111  of 
the  Code  of  Civil  Procedure  and  tender  a  written  statement 
containing  particulars  of  any  debt  sought  to  be  set  off.  Botli 
Jai  Pershad,  plaintiff,  and  his  gomashta,  Sant  Lai,  deposed  that 
no  items  relating  to  badni  transactions  were  shown  iu  the 
account  books,  and  the  latter  explained  that  unless  profit  and 
loss  is  adjusted,  the  accounts  relating  to  badni  transactions  are 
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not  transferred  to  other  baliis.  We  think  therefore  that  the 
Additional  District  Judge  was  justified  in  refusing  to  allow 
the  defendants  to  import  the  question  of  profits  or  losses  on 
such  bargains  into  the  present  suit.  In  regard  to  them  the 
defendants  can  have  recourse  to  such  remedy  as  they  may  be 
advised  to  seek. 

Considering  then  all  the  features  of  the  case,  we  hold  that 
no  good  reason  has  been  shown  for  modifying  the  order  of 
the  Additional  District  Judge,  and  we  dismiss  the  appeal 
with  costs. 

Appeal  dismissed. 

No7~46. 
Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Anderson. 

JAGAT  SINGH  AND  ANOTHER,— (Plaintiffs),—  n 

APPELLANTS,  / 


Appelate  Side. 


Ve 


rsus 


PHULA  SINGH  AND  ANOTHER,- (Defendants),— 
RESPONDENTS. 


Case  No.  207  of  1897. 

Custom — Alienation    by   male  proprietor — Necessity — "  Antecedent  just 
debts." 

Held,  that,  as  regards  antecedent  debts  constituting  necessity  for  an 
alienation  of  ancestral  land  by  a  male  proprietor,  a  clear  distinction,  in 
respect  at  all  events  of  the  strictness  of  proof  required,  is  to  be  drawn 
between  cases  where  the  antecedent  debts  were  due  to  the  alienee  himself, 
and  cases  where  they  were  due  to  third  persons,  the  alienee  having  stepped 
in  and  paid  them  off.  In  the  former  class  of  cases  it  is  necessary  to  prove 
the  actual  receipt  of  consideration  in  respect  of  each  item  of  the  former 
debts  and  that  they  were  incurred  for  necessary  purposes. 

Further  appeal  from  the  decree  of  W.  0.  Clark,  Esquire,  Divisional 
Judge,  Lahore  Division,  dated  \2th  January  1897. 

Shelverton,  for  appellants. 

Kbarak  Singh,  for  respondent  No.  2. 

The  facts  of  the  case  sufficiently  appear  from  the  judgment 
of  the  Court  delivered  by 

Gordon  Walker,  J. — This  is  a  suit  of  a  common  enough     17th  July  1899, 
class  brought  by  two  sons  to  declare  that   a  mortgage  effected 
by  their  father  shall  not  affect  the   sons'   reversionary   rights. 
The  suit  has  been  dismissed  in  both  the  lower  Conrts. 

The  mortgnge-deed  in  respect  of  -which  the  suit  has  been 
brought  is  for  Rs.  2,000,  and  is  dated  27th  July  1894.  The  two 
principal  items  of  the  consideration  are:— 
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(1).  Rs.  998  due  (principal  and  interest)  on  a  mortgage- 
deed,  dated  9th  August  1892. 

(2).  Rs.  721  on  a  deed,  dated  11th  July  1893. 

(1)  was  made  up  by  the  consolidation  of  four  bonds  or 
mortgage-deeds,  the  first  dated  26th  June  1891,  and  the  last 
dated  11th  June  1892. 

(2)  was  made  up  of  a  mortgage-deed,  dated  18th  Decem- 
ber 1892,  a  bond  dated  24th  June  1893,  with  Rs.  200  alleged  to 
be  taken  in  cash. 

In  disposing  of  the  plaintiffs'  appeal  the  learned  Divisional 
Judge  remarked  "  as  regards  the  first  two  items  "  [  (1)  and  (2) 
above  ]  "  I  think  they  must  be  dealt  with  as  just  antecedent  debts 
"constituting  necessity  according  to  Punjab  Record,  No.  24  of  1 894. 
"  There  is  no  doubt  that  defendant  received  consideration  as 
"  regards  these  two  items,  and  defendant  No.  2  could  have  sued 
"him  on  the  deeds  and  obtained  decrees  against  him." 

It  appears  to  us  that  an  important  point  has  possibly  been 
overlooked  here,  viz.,  that  the  antecedent  debts  were  all  due  to  the 
person  in  whose  favour  the  alienation  has  been  effected.  The 
question  of  such  debts  is  one  that  has  been  before  the  Court  in 
several  recent  cases.  It  is  not  necessary  to  go  into  it  at  length 
here;  but  we  may  point  out  that  a  clear  distinction,  in  regard 
at  all  events  to  the  strictness  of  proof  required,  is  to  be  drawn 
between  a  case  like  the  present,  and  one  in  which  the  antecedent 
debts  have  been  due  to  other  persons,  the  alienee  having  step- 
ped in  and  paid  them  off.  There  is  no  reason  why  the  two 
items  in  question  should  not  be  held  to  be  just  antecedent  debts 
merely  because  they  were  due  to  the  alienee.  If  it  is  shown 
that  "  defendant  No.  2  could  have  sued  defendant,  on  the  deeds 
"  and  obtained  decrees  against  him,"  then  no  doubt  they  would 
be  a  valid  charge  on  the  property;  but  it  does  not  appear  from 
the  judgments  or  the  record  that  this  question  was  fully  con- 
sidered and  gone  into. 

It  will  be  observed  that  the  whole  of  the  debt  referred  to 
above  (Rs.  1,719)  was  incurred  in  the  space  of  three  years, 
and  this  circumstance  would  in  itself  suggest  the  necessity  for 
going  further  back  than  the  first  Court  has  done,  and  for 
inquiring  thoroughly  into  the  various  component  items.  While 
finding  on  its  first  issue  that  the  property  in  dispute  is  ancestral 
the  first  Court  records  that  it  "  feels  inclined  to  find  "  that 
defendant  No.  1  was  "competent  to  alienate  even  without 
necessity."  That  we  think  is  a  view  fehat  could  scarcely  be 
supported. 


Appellate  Side. 
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We  think  that  the  case  must  go  back  to  the  first  Court  for 
further  inquiry  and  report  as  to  each  of  the  items  making  up 
the  consideration  of  the  two  deeds  of  9th  August  1892  and 
11th  July  .  1893.  The  inquiry  should  cover  the  question  of  the 
actual  receipt  of  consideration  in  the  case  of  each  item,  and 
the  purpose  for  which  the  debt  was  incurred.  When  we  have 
this  information  before  us  it  will  be  possible  to  decide  the 
question  as  to  legal  necessity. 

The  case  is  accordingly  remanded  under  Section  .566.  The 
return  should  come  through  the  Divisional  Judge  who  should 
forward  it  with  an  expression  of  his  own  opinion. 

( 'ausa  remanded  for  further  inquiry. 

No.  47. 

Before.  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Maude. 

MUSSAMMAT  INT1ZAM  BEGAM,— (Plaintiff),— 

APPELLANT, 

Versus 

MUSSAMMAT  WAZJRAN  AND  OTHERS —(Defendants),  - 

RESPONDENTS. 

Case  No.  485  of  1897. 

Limitation  Act,  1877,  Section  5 — "  Sufficient  cause  "for  not  filing  appeal 
within  time— Prosecution  of  application  for  leave  to  appeal  as  a  pauper. 

Held,  that  the  prosecution  of  an  application  for  leave  to  appeal  as  a 
pauper  which  was  rejected  amounts  to  "  sufficient  cause, "  within  the 
moaning  of  Section  5  of  the  Limitation  Act,  for  not  presenting  a  regular 
appeal  within  time.  , 

Further  appeal  from  the  decree  of   Sardar  Muhammad   Hay  at 
Khan,  G.  S.  I ,  Divisional  Judge,  Jullundur,  dated  31s/  July  1896. 
Jaishi  Ram,  for  appellant. 
Duni  Ohand,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Gordon  Walker,  J.— A  preliminary  objection  is   taken  in  3rd  August  1899. 
this  appeal  that  it  is  time-barred. 

The  material  dates  are,  the  appeal  was  decided  by  the 
Divisional  Judge  on  3lst  July  1896,  and  he  granted  a  certificate 
for  further  appeal  on  12th  August  1896.  On  October  17, 
1896,  (which  was  the  first  day  on  which  the  Court  was  open 
after  the  vacation)  plaintiff-appellant  presented  under  Section 
592,  Civil  Procedure  Code,  an  application  accompanied  by  a 
memo,  of  appeal.  The  application  was  rejected  on  19th 
December  1896.  On  13th  January  1897  the  full  Court  fee  was 
paid  and  the  appeal  was  set  down  for  preliminary  hearing  before 
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Mr.  Justice  Chatterji  who  admitted  it  to  a  Bench,  "  being 
of  opinion  that  sufficient  cause  had  heen  shown  for  delay."  It 
is  contended  that  the  appeal  was  instituted  on  the  last  men- 
tioned date,  and  is,  therefore,  out  of  time. 

In  II  AIL,  241  (Skinner  v.  Orde)  it  was  held  by  the 
Privy  Council  that  when  a  plaintiff  "  petitions  for  leave  to  sue 
"  as  a  pauper,  but  subsequently  obtains  funds  which  enable  him 
"  to  pay  the  Court  fees  and  his  petition  is  allowed  on  such  pay- 
"  ment  to  be  registered  and  numbered  as  a  plaint,  his  suit  shall 
"  be  deemed  to  have  been  instituted  from  the  date  when  he 
"  filed  his  pauper  petition,  and  limitation  runs  against  him  only 
"  up  to  that  time." 

In  XV  Mad.,  78,  it  was  held,  following  the  above  (Skinner 
v.  Orde)  that,  where  a  petition  of  appeal  was  presented 
unstamped,  and  the  stamp  was  ultimately  affixed  after  the 
appeal  would  have  been  barred  by  limitation,  the  appeal  was 
in  time. 

In  XXII  Bom.,  849,  it  was  held  by  Farran,  C.  J.,  that  Section 

592  of  the  Civil  Procedure  Code  requires  two  separate  documents 

to  be  presented,  a  memo,  of  appeal  and  an  application  for  leave 

to  appeal  as  a  pauper.     When  the  Judge   disposes  of  the  pauper 

application   he    does    not    thereby   necessarily   dispose   of   the 

appeal.     He   may  still  treat   it  as   an    existing   appeal   if   the 

appellant   desires   to   continue   it.     After    pointing    out    that 

Section  582A.    of  the    Civil    Procedure  Code,  and   Section     28 

of  the  Court  Fees  Act,  had  no  application  to  pauper  appeals,  the 

learned  Chief  Justice  concluded  : — "  If  I  am  in  error  in  the  view 

"  which  I  have  taken  of  the  law  on   this  point,   the  same   result 

4i  would  be  arrived  at  by  considering  the  presentation    in    good 

"  faith  of  an  application  to  appeal  as  a  pauper  as  in  general 

"  sufficient  cause  for  not  presenting  the  appeal  in  time  ....  I 

"  am  unable  to  agree  with  the  view  that  the  pending  of  a  pan  per 

"  application,  if  it  be  dismissed,  cannot  be  treated    in    law    as 

"  sufficient  cause  for  not  presenting  a  regular  appeal  in   time.  " 

Candy,  J.,  while  dissenting  from  the  view  expressed  in  the  first 

part  of  the  judgment  of  the  learned  Chief  Justice  concurred  in 

that  quoted  just  above. 

In  XIII  AIL,  305,  a  view  contrary  to  that  expressed  by  the 
learned  Chief  Justice  in  the  first  portion  of  his  judgment  in  flic 
case  last  quoted  appears  to  have  been  taken.  It  was  there 
held  that  when  the  petition  to  appeal  in  forma  pauperis  was 
disallowed  the  whole  of  that  proceeding  came  to  an  cud,  and 
that  along  with  it  the  so-called  (?)  memo,  of    appeal    which 
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accompanied  it.  "  I  do  not  think  that  a  piece  of  unstamped 
"  paper  which  only  accompanied  a  petition  to  appeal  in  forma 
'^pauperis  could  be  called  a  memo,  of  appeal.  It  was  never  a 
"  memo,  of  appeal  in  the  sense  of  the  term  which  the  Judge  of 
"  the  Appellate  Court  could  take  cognizance  of  or  make  any  order 
"upon."  The  circumstances  of  that  case  were  peculiar  as  will 
appear  from  the  judgment,  and  it  may  be  observed  that  the 
words  "  memo,  of  appeal  "  are  used  in  Section  592.  In  the 
case  now  under  consideration  a  memo,  of  appeal  was  certainly 
filed  with  the  application  to  appeal  as  a  pauper.  It  is  suffi-  ' 
cient  for  the  decision  of  the  present  question  to  accept  the  view 
held  by  both  the  learned  Judges  in  XXII  Bom.,  849,  that  the 
prosecution  of  an  application  for  leave  to  appeal  as  a  pauper 
was  "  sufficient  cause  "  with  reference  to  Section  5  of  the 
Limitation  Act.  The  time  that  elapsed  between  the  rejection 
of  the  application  and  the  filing  of  the  full  Court-fee  was  not 
more  than  was  reasonably  sufficient  to  enable  counsel  to  com- 
municate with  appellant  and  arrange  for  this.  In  this  view  of 
the  matter  it  is  not  material  that  the  application  for  leave  to 
sue  as  a  pauper  was  rejected  because  not  properly  presented 
with  reference  to  Section  404,  Civil  Procedure  Code- 

A  further  preliminar}'  objection  is  taken,  with  reference 
to  the  certificate  of  the  Divisional  Judge,  that  the  certificate  is 
not  a  good  one,  and  that  there  is  no  question  of  law  involved. 
In  support  of  this  objection  reference  is  made  to  Ftwjab  Record, 
No.  66  of  1898,  which  followed  No.  45  of  1894  and  two  other  rul- 
ings as  supporting  the  view  that  this  Court  can,  notwithstanding 
the  grant  of  a  certificate  under  Section  40,  clause  (1)  (</),  consider 
whether  there  is  a  question  of  law  or  custom  involved.  -As  we 
are  of  opinion  that  there  is  a  question  of  law  or  custom  involv- 
ed and  that  the  certificate  is  a  good  one  the  point  need  not  be 
discussed  further. 

As  regards  the  merits  of  the  case  both  the  lower  Courts 
have  found  that  the  dower  of  Mussammat  Waziran  was  fixed 
at  Rs.  2,000,  but  in  this  conclusion  we  are  quite  unable  to 
concur.  Faiz  Muhammad's  marriage  with  this  woman,  who 
was  a  natni  (belonging  to  a  tribe  of  wandering  acrobats),  took 
place  some  50  years  ago,  and  it  is  in  the  highest  degree  improb- 
able that  the  witnesses  who  speak  as  to  the  dower  having  been 
fixed  at  Rs.  2,000  would  have  any  knowledge  of  the  matter. 
After  going  through  the  evidence  of  these  witnesses  (there  are 
only  four  of  them)  it  seems  to  us  really  worthless.  It  is  also 
improbable  that,  if  dower  had  been  fixed,  there  would  not  have 
been  some  documentary  evidence  about  it.    It  is  most  improbable 
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that  sucli  a  high  amount  would  have  been  fixed.  The  lower 
Conrts  have  relied  on  the  probabilities,  but  these  appear  to  us 
to  be  entirely  the  other  way.  If  any  dower  was  fixed  there  is 
the  further  possibility  that  it  was  paid.  On  the  whole  we  are 
unable  to  hold  that  Rs,  2,000  are  due  to  Mussammat  Waziran 
on  account  of  her  dower,  and  on  this  finding  it  is  unnecessary  to 
touch  the  other  questions  that  have  been  discussed  in  the  judg- 
ments of  the  lower  Courts  and  argued  before  us.  including  that 
on  which  the  certificate  has  been  granted. 

As  regards  the  other  charge  on  the  property  which  has 
been  allowed,  the  mortgage  debt  of  Rs.  400  in  favour  of 
GhuJam  Muhammad,  that  liability  has  been  practically  admitted, 
and  we  see  no  reason  to  differ  from  the  finding  of  the  lower 
Courts  with  regard  to  this. 

The  appeal  is  accepted  and  the  decree  of  the  lower  Appel- 
late Court  is  altered  so  as  to  reduce  the  amount  payable  by 
plaintiff  from  Rs.  1,200  to  Rs.  200.  Plaintiff  will  get  costs  here 
a:id  in  the  lower  Appellate  Court :  plaintiff  will  get  her  costs 
iu  the  first  Court  also. 

Appeal  allowed. 


No.  48- 
Before  Mr.  Justice  Gordon  Walker  and  Mr,  Jubtice  Maude, 

KAHAN  SINGH  AND  ANOTHER,— (Dlflndakt*),— 
APPELLANTS, 

Versus 

WAULS  KHAN  AND  OTHERS,— (Plaintiffs), -RESPOND- 
ENTS. 

Case  No.  UG  of  1897. 

Custom — Sale  by  non-proprietor  of  residential  site  in  abadi — Purchase 
of  plot  of  Laud  to  make  tank,  effect  of  as  regards  status  of  non-proprietor— 
Suit  by  some  only  of  a  proprietary  body — Mauza  Mator,  Gujjar  Khan, 

Found,  thai,  defendants,  upon  whom  the  onus  rested  had  failed  to  prow 
a  special  custom,  whereby  a  non-proprietor  in  Mau^a  Mator,  Gujjar  Khan, 
is  entitled  to  sell  his  residential  site  in  the  abadi  without  the  permission 
of  the  proprietary  body,  and  that  it  is  immaterial  whether  the  sale  be  in 
favour  of  one  of  the  latter  body  or  uot. 

Held,  that  the  mere  purchase  by  a  non -proprietor  jointly  with  others  of 
a  plot  of  laud  to  make  a  tank  cannot  alter  his  status  eo  as  to  make  him 
a  member  of  the  proprietary  body. 

Held,  further,  that  plaintiffs,  who  were  some  of  the  proprietors,  were 
entitled  to  sue  on  behalf  of  the  whole  body. 
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Further  appeal  from  the  decree  of  H.  W.  Parker,  Esquire,  Did- 
clonal  Judge,  Rawalpindi  Division,  dated  \Ath  July  1890. 
Ishwar  Das,  for  appellants. 
Muhammad  Shafi,  for  respondents. 

The  facts  of  the  case  are  sufficiently  stated  in  the  judgment 
of  the  Court  delivered  by 

Gordon  Walker,  J. — Defendant  Kahaii  Singh  is  a  Khatri,  4th  August  1899. 
resident  at  the  village  mauza  Mator  and  he  has  sold  his  house, 
in  dispute,  to  defendant  Jumma  Khan,  who  is  one  of  the  pro- 
prietary body.  Plaintiffs,  who  are  five  of  the  proprietors,  sue 
for  possession  of  the  house  on  the  ground  that  the  defendant- 
vendor  had  no  right  to  sell.  The  suit  was  dismissed  by  the 
first  Court,  but  on  appeal  the  learned  Divisional  Judge  gave 
plaintiffs  a  decree,  (1)  declaring  that  the  sale  was  void  as 
against  the  proprietary  body ;  (2)  directing  that  plaintiffs  as 
representing  the  proprietary  body  be  put  in  possession  of  the 
site,  and  that  the  purchaser  be  allowed  three  months  within 
which  to  remove  the  materials ;  (3)  declaring  that  this  decree 
operates  against  the  vendee  as  purchaser,  bat  does  not  affect 
his  rights  as  one  of  the  proprietary  body,  having  a  right  to 
a  share  in  the  site. 

The  vendor  and  vendee  appeal  to  this  Court;  their  petition 
for  revision  was  admitted  in  chambers  as  a  further  appeal, 
apparently  on  the  question  of  custom  as  to  the  right  of  a  non- 
proprietor  to  sell  his  dwelling,  although  no  ground  is  specially 
stated  in  the  order  of  admission. 

AVheu  the  appeal  was  preferred  in  the  Court  of  the  Divi- 
sional Judge  he  remanded  the  case  under  Section  566  remark- 
ing : 

"  The  general  custom  of  the  Province  (Rattigan,  para.  236, 
"  and  Punjab  Record,  No.  124  of  1888,  a  case  of  this  district)  is 
"  that  in  agricultural  villages  a  non-proprietor  cannot  sell  his 
"  aladi  site. 

"  The  issues  are  — 

"  (1).     Is  Kalian  Singh  a  non-proprietor  ? 
"  (2).     If  so,    is  he,  by  the  special  custom  of  the  village, 
entitled  to  sell  a  residential  site  in  the  abadi  ? 

"  (3).     Is  he  entitled  to  sell  or  remove  the  materials  ? 

"  The  burden  of  proof  on  issues  2  and  3  rests  on  defendants, 
"  not  on  plaintiffs.  " 

On  the  first  point  the  learned  Divisional  Judge  after  receipt 
of  the  first  Court's  report   held  that  Kahan    Singh  was  a  noa- 
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proprietor,  and  it  is  clear  that  this  finding  is  correct.  The 
mere  purchase  jointly  with  others  of  a  plot  of  land  to  make  a 
tank  cannot  alter  the  vendor's  status,  so  as  to  make  him  a 
member  of  the  proprietary  body  (see  Rattigan's  Digest,  paragraph 
224,  and  Punjab  Record,  No.  153  of  1888,  and  No.  96  of  1898; 
these  decisions  relate  to  pre-emption,  but  they  are  applicable  to 
the  question  here  involved).  On  the  second  point  the  learned 
Divisional  Judge  found  that  Kahan  Singh  was  not  entitled  to  sell 
the  site,  both  Courts  agreeing  that  no  special  custom  to  this 
effect  was  proved.  The  first  ground  of  appeal  to  this  Court 
raises  the  question  last  mentioned.  The  leading  case  on  this 
point  is  Punjab  Record,  No.  124  of  1888,  quoted  by  the  Divisional 
Judge.  There  it  was  laid  dowrn  that  ''the  general  rule  applicable 
"  to  agricultural  villages  is  undoubtedly  that  a  non-proprietary 
"  resident  cannot  sell  his  dwelling-house  with  its  site  without 
"  the  permission  of  the  proprietor  of  the  site.  "  A  number  of 
rulings  are  quoted  in  support  of  this  proposition  which  is 
embodied  as  paragraph  236  of  Rattigan's  Digest  of  Customary  Law. 
Explanation  2  of  that  paragraph  is  to  the  effect  that  "mere 
"  acquiescence  in  previous  sales  will  not  imply  a  renunciation 
"  of  the  discretionary  right  of  the  proprietors  to  object  to  a  sub- 
sequent sale,"  and  ample  authority  is  given  for  this  proposition 
also.  In  the  present  case  it  would  be  impossible  on  the  evi- 
dence to  hold  that  a  special  custom  has  been  proved  that  would 
override  the  general  custom  enunciated  above.  An  attempt 
was  made  before  us  to  argue  that  mavza  Mator  was  a  qasba  or 
town  and  not  a  mere  agricultural  village.  But  it  is  much  too 
late  in  the  case  to  raise  that  point  which  has  nowhere  been 
suggested  in  the  lower  Courts.  The  contention,  moreover, 
appears  to  have  no  foundation. 

The  second  ground  of  appeal  to  this  Court  raises  the  first 
question  dealt  with  just  above  and  need  not  be  further  noticed. 
The  remaining  four  grounds  of  appeal  deal  with  questions  which 
are  really  now  raised  for  the  first  time,  and  it  is  not  open  to 
defendants-appellants  to  take  them.  It  may  be  remarked 
however  with  reference  to  the  third  ground,  viz.,  that  plaint  ills 
are  not  entitled  to  sue  on  behalf  of  the  proprietary  body,  that 
Punjab  Record,  No.  99  of  1892,  is  authority  against  this  conten- 
tion, the  case  there  being  undistiuguishable  from  the  present  one- 
It  is  sufficient,  however,  to  hold  that  the  Divisional  Judge  was 
right  in  refusing  to  go  into  this  question. 

The  fourth  ground  raises  the  question  whether  the  defend- 
ant-vendee being  himself  a  proprietor,  the  sale  to  him  can  bo 
questioned.     If  it  were  necestary  to  decide  this  point  we  should 
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be  prepared  to  hold,  in  the  words  of  Explanation  1  to  paragraph 
236  of  Rattigan's  Digest,  that  it  is  immaterial  whether  the 
purchaser  is  a  proprietor  or  a  non-proprietor.  This  is  the 
view  taken  by  the  Divisional  Judge,  though  it  was  not  really 
necessary  to  deal  with  this  point  any  more  than  with  the  other. 
It  is  clear  that  the  pleas  raised  no  other  questions  than  those 
embodied  by  the  Divisional  Judge  in  the  issues  framed  in  his 
order  of  remand,  those  questions  concerning  the  Vendor's  right 
to  sell  and  nothing  else. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  49. 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Maude. 
GLTLAB  AND  OTHERS,— (Plaintiffs) —APPELLANTS,     j 

Versu*  I  Appellate  Side. 

MCJSSAM^ATJIO^I— (Defendant),— RESPONDENT.        J 
Case  No.  678  of  1899. 

Custom — Alienation  by  sonless  proprietor — Gift  of  land  and  rights  of  occu- 
pancy in  favour  of  daughter — Arains  of  Alauza  Gujarical,  Ludlnana  Tahsil 
and  District. 

Found,  that  by  custom  among  Arains  of  the  Ludhhina  tahsil  and  Dis- 
trict a  sonless  proprietor  is  not  competent  to  gift  his  land  in  favour  of  his 
daughter  in  the  presence  of  near  collaterals,  and,  held,  following  Xo.  89, 
Punjab  Record,  1898,  that  in  the  absence  of  any  proof  to  the  contrary,  the 
custom  found  to  exist  in  respect  of  the  land  was  equally  applicable  as 
regards  a  gift  of  rights  of  occupancy  in  favour  of  the  same  donee. 

Further  appeal  from  the  decree  of  A.  Kensington,  Esquire, 
Additional  Divisional  Judge,  Umballa  Division,  dated  lOth  August 
1898. 

Jaishi  Ram,  for  appellants. 

Dhan  Raj  Shah,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Gordon  Walker.  J.— The  defendant  in  this  case  is  Mussam-    7th  August  1899. 
mat  Jioni,  daughter  of  Saida,  Arain  of  mauza  Gujarwal,  iu  the 
Ludhiana  tahsil  of  the  Ludhiana  District. 

The  plaintiffs  are  the  reversionary  heirs  and  they  sue  her 
for  possession  of  the  property  in  dispute  as  heirs  of  Saida. 
Defendant  sets  up  against  this  claim  two  gifts  in  her  favour 
by  Saida,  (i)  of  14  bighas  6  bzswas  of  land  and  a  house  conveyed 
by  registered  deed,  dated  5th  July  1890,  and  (it)  of  occupancy 
rights  in  13  bighas  19  biswas  by  a  verbal  gift.  Saida  died  five 
years  before  suit. 
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The  main  question  that  we  have  to  decide  is  that  of  the  vali- 
dity of  the  gifts  by  Saida,  a  sonless  proprietor,  in  favour  of  his  ' 
daughter  in  the  presence  of  plaintiffs  who  are  near  collaterals. 

Plaintiffs'  suit  has  been  dismissed  in  both  the  lower  Courts. 
The  learned  Divisional  Judge  refers  to  Punjab  Record,  No.  2  of 
1897,  and  remarks  that  Arains  "  are  recognized  generally  as 
"  having  large  rights  of  gift  in  favour  of  daughters. "  He 
further  holds  that  as  the  gifts  took  effect  immediately  in  the 
lifetime  of  Saida  and  the  plaintiffs  have  remained  silent  for 
five  years  from  the  death  of  Saida,  the  lower  Court  was  justified 
in  finding  that  plaintiffs  acquiesced  in  the  gift.  This  he  takes 
as  disposing  of  plaintiffs'  claim  in  respect  of  the  proprietary 
rights  and  the  house. 

As  regards  the  occupancy  rights,  the  learned  Divisional 
Judge  remarks  that  "the  case  is  still  clearer.  The  ruling  in 
"  Punjab  Record,  No.  31  of  1896,  shows  that  as  collaterals  of  an 
"  occupancy  tenant  plaintiffs  could  only  succeed  on  proof  of  a 
"  custom  giving  them  the  right  to  question  the  alienation  by 
'•'  gift.  The  burden  of  proof  as  to  custom  would  rest  on  plain- 
"  tiffs  not  on  defendant.  The  plaintiffs  have  not  attempted  to 
''  prove  any  such  custom,  and  it  is  admitted  that  they  could  not 
"  do  so." 

To  take  the  question  of  acquiescence  first — four  out  of  nine 
plaintiffs  are  still  minors,  and  some  of  the  others  have  recently 
come  of  age.  The  suit  is  in  time,  and  in  any  case  no  conduct 
of  the  plaintiffs,  Avho  are  of  age,  in  the  way  of  acquiescence 
could  bind  the  plaintiffs  who  were  not  of  age  and  parties  to  that 
conduct. 

Then  as  regards  the  occupancy  rights.  The  Divisional 
Judge  has  referred  to  Punjab  Record,  No.  31  of  1S96.  But  the 
opinions  there  expressed  by  the  learned  Judges  of  this  Court  on 
the  general  question  of  custom  in  respect  of  the  alienation  of 
occupancy  rights  have  been  materially  modified  by  Punjab 
Record,  No.  89  of  1898.  It  was  held  in  the  latter  case  that,  in 
deciding  a  question  such  as  is  here  involved,  "  the  Court  may 
"  take  into  consideration  the  custom  applicable  as  regards 
"  alienations  of  proprietary  rights  ;  a  very  strong  inference 
"  arising  from  the  existence  of  the  custom  in  the  latter  case 
"  that  it  exists  also  in  the  former  case,"  (i.e.,  in  regard  to 
occupancy  rights). 

The  view  is  further  expressed  that  "  where  a  general   r-us- 
"  torn  is  found  to  prevail  in   respect  of  land,  such    a    custom 
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u  would  be  applicable,  unless  the  contrary  could  be  shown,  to  the 
*'  permanent  interests  in  land  which  occupancy  tenants  hold." 
The  effect  of  this  ruling  is  to  place  the  question  of  the  gifts 
in  respect  of  the  occupancy  tenancy  and  of  the  proprietary 
rights  on  practically  the  same  footing,  the  burden  of  proving 
the  validity  of  both  gifts  being  on  the  defendant,  donee. 

Coming  now  to  the  question  of  the  validity  of  the  gifts,  as 
regards  the  power  of  the  donor  to  make  them,  the  learned 
Divisional  Judge  has  referred  to  Punjab  Record,  No.  2  of  1897. 
That  was  a  case  of  Arains  of  the  Jullundur  District.  It  ap- 
pears from  the  judgment  that  the  entry  in  the  Biivoj-i-am  was 
in  favour  of  the  alleged  custom  which  gave  the  proprietors  of 
this  tribe  the  power  to  gift  to  daughters,  contrary  to  the  custom 
of  other  tribes.  Punjab  Becwd,  No.  36,  of  1895,  was  a  case  of 
Arains  of  the  Ludhiana  tahsil  as  here.  In  that  case  it  was 
found  that  the  Biivaj-i-am  forbade  such  gifts.  Ten  so-called 
exceptions  are  said  to  be  mentioned  in  the  Tiiwaj-i-am,  but  it 
was  doubted  if  these  were  really  exceptions.  An  examination 
of  the  reported  decision  of  this  Court  appeared  to  the  learned 
Judges  "  to  show  at  least  that  in  the  province  generally  there 
*  is  no  universal  rule  governing  all  Arain  tribes  (?)  as  to  the 
"  rights  of  daughters  and  their  sons.  The  custom  apparently 
"  varies  in  different  localities,  but  some  weight  must  undoubtedly 
"  be  attached  to  the  decisions  in  Punjab  Record,  No.  37,  of  1878 
"and  No.  92  of  1888,  from  the  Hoshiarpore  and  Jullundur 
"  Districts. " 

Further  on  in  the  judgment  occurs  the  following  : — "  On 
"  the  question  whether  the  defendants  have  succeeded  in  proving 
"  a  custom  among  Arains  entitling  them  to  succeed  in  this  suit, 
"  I  am,  after  full  consideration,  not  prepared  to  decide  in  the 
"  affirmative.  Up  to  the  time  of  the  recent  settlement  there  are 
"  very  few  authenticated  instances  in  the  talisil,  and  only  one  in 
"  this  village,  of  gift  to  daughters  or  their  sons  having  been 
"  attempted  or  allowed  in  the  presence  of  collaterals. 

"Finally,  I  lay  great  stress  upon  the  entries  in  the  Iiiwaj-i- 
h  am  applicable  to  the  present  case— a  document  prepared  with 
"  no  ordinary  amount  of  care  and  labour,  and  supervised  by  a 
"  settlement  officer  of  experience.  I  think  that  we  should  be 
"  wrong  to  decide  contrary  to  the  entries  in  this  document  on 
11  the  question  now  under  consideration  otherwise  than  on  very 
"  clear  and  cogent  evidence." 

The  burden  of  proving  that  the   donor  had   the  power  of 
gift  lay  on  the  defendant,  donee,    She  has  against  her  this 
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very  strong  ruling  of  the  Chief  Court,  and  the  entry  in  the, 
$Liwaj-i-am,  while  in  her  favour  there  are  only  three  decisions, 
of  which  one  is  by  the  Divisional  Judge  who  decided  the 
appeal  in  the  present  case  and  the  other  two  by  Extra 
Assistant  Commissioners.  We  think  that  she  has  entirely 
failed  to  discharge  the  burden  of  proof,  and  we,  therefore,  hold 
that  the  right  of  the  donor  to  make  the  gift  is  not  established. 

It  may  be  observed  that  there  is  nothing  surprising  in 
the  fact  that  the  custom  of  the  Ludhiana  Arains  in  this  matter 
should  differ  from  that  of  the  same  tribe  in  Jullundur  and 
Hoshiarpore.  Such  a  custom  would  naturally  be  of  local 
growth,  though  no  doubt  such  an  element  as  that  of  endogamy, 
which  is  common  to  the  tribe  everywhere,  might  have  an 
influence  in  its  formation. 

Although  the  defendant  in  her  pleas  alleged  that  she  had 
never  left  her  father's  house,  and  was  for  that  reason  entitled 
to  succeed  as  his  heir,  this  point  has  not  been  urged  before 
us,  the  case  being  argued  entirely  with  regard  to  the  gift.  The 
evidence  further  clearly  shows  that  this  allegation  is  contrary 
to  the  facts. 

Our  finding  then  is  that  the  gift  is  invalid  because  the 
donor  had  not  the  power  to  make  it,  the  finding  being  applicable 
to  the  proprietary  as  well  as  to  the  occupancy  rights.  As  regards 
the  latter  the  custom  found  to  exist  in  respect  of  the  land  could 
be  applicable  in  the  absence  of  any  proof  to  the  contrary  in 
accordance  with  the  views  expressed  in  Punjab  Record,  No.  89,  of 
1898. 

It  was  not  argued  before  us  that  if  defendant  had  to  give 
up  possession  she  was  entitled  to  receive  from  plaintiffs  what 
she  had  spent  on  the  funeral  of  her  father,  although  the  first 
Court  recorded  a  finding  that  if  plaintiffs  had  succeeded  their 
decree  for  possession  would  be  subject  to  payment  of  Rs.  100  on 
this  account.  Even  if  it  were  necessary  to  decide  the  question  we 
should  be  prepared  to  hold  that  defendant  having  retained 
possession  for  so  many  years  has  been  able  to  recoup  herself. 

The  appeal  is  accepted,  and  plaintiffs'  suit  is  decreed  with 
costs  throughout. 

Appeal  allowed. 
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No.  50. 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Maude. 
FATTA  AND  OTHERS  —(Plaintiffs),— APPELLANTS,      j 

YersU8  >  APPBI.LATK    SlDI. 

HAJI  AHMAU,— (Defendant),— RESPONDENT.  J 

Case  No.  193  of  1897. 

Res-judicata—  Civil  Procedure  Code,  1882,  Section  13—"  Matter  directly 
and  substantially  in  istue" — Unnecessary  finding. 

Tn  1893,  after  some  previous  litigation,  one  H.  A.,  the  present  defend- 
ant, sued  a  widow  and  her  reversioners  for  possession  of  certain  land  which 
he  alleged  had  been  sold  co  him  by  the  former.  The  suit  was  dismissed 
in  the  first  Court  and  also  by  the  Divisional  Judge  on  appeal,  but  while 
dismissing  H.  A.'s  appeal,  the  Divisional  Judge  found  that,  though  no  sale 
had  been  effected  by  the  widow,  "  the  reversioners  had  sold  their  contingent 
"  interests  to  the  plaintiff,  and  had  received  full  consideration  for  the  sale." 
The  reversioners,  after  the  death  of  the  said  widow,  sued  for  a  declaration 
that  the  land  had  not  been  sold  to  H.  A.,  and  that  they  were  proprietors. 
It  was  contended  on  behalf  of  H.  A.  (and  so  held  by  the  Divisional  Judge 
on  appeal)  that  the  Appellate  Court's  finding  in  the  previous  litigation 
was  res-judicata. 

Held,  that  the  only  finding  that  was  necessary  for  the  decision  of  the 
appeal  in  the  former  litigation  was  that  H.  A.  was  not  entitled  to  the 
remedy  for  which  he  prayed,  viz.,  possession  of  the  land,  there  having  been 
no  sale  by  the  widow  and  her  life  estate  still  subsisting,  and  that  the 
further  finding  with  regard  to  the  reversioners  was  unnecessary,  and  must 
be  regarded  as  mere  obiter  dictum,  in  no  way  binding  on  them  in  subsequent 
litigation. 

Further  appeal  from  the  deoee  of  D.    C.   Johnstone,  Esquire,  Divi- 
sional Judge,  Jhelum  Division,  dated  2lst  December  1896. 
Lai  Chand  and  Ishwar  Das,  for  appellants. 
Oertel,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Gordon  Walker,' J.— The  course  of  the  previous  litigation  28th  July  1899. 
between  the  parties  is  described  in  the  judgment  cf  the  first 
Court.  The  important  portions  of  it  are  the  cases  of  1891  and 
1893.  The  property  in  dispute  had  belonged  to  one  Ghulam 
who  died  childless,  leaving  a  widow,  Mussammat  Thano  (in  this 
case  defendant  1)  who  succeeded  to  the  usual  life  interest.  The 
other  parties  to  the  present  suit  and  in  the  previous  litigation 
are  the  reversioners,  Fatta  and  others,  who  are  now  plaintiffs,  and 
Baji  Ahmad,  now  defendant  2,  who  alleges  that  the  property  in 
dispute  has  been  transferred  to  him  by  sale. 

In  October   1891  Haji  Ahmad   sued  the  widow  and  the  re- 
versioners for   possession  of   one-third  of  the  property,  alleging 
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that  this  had  been  sold  to  him  for  Rs.  600  orally.     The  date  fixed 
for  hearing  of  the  case  was  9th  November,  bnt  on  21st  October  an 
iqbal-dawa   or  confession  of  judgment  was  brought    on    the 
record :   it  is   not  noted  by   whom  filed.     This   fstated    that 
the   defendants   in   the   case  had  received  Rs.   600  (Rs.  500  in 
camels   and   Rs.    100  cash),  and  that  of  this   Rs.  200  had  been 
given  to  the  widow.     The  order  of  the  Court  was   that  the 
iqbal-dawa  should  be  brought  up  on  the  date   fixed.     On  that 
date    (9th    November)  the  widow  denied   the  sale  (it  does  not 
appear  clear  what  course  the  reversioners  took,  but  the  widow 
said  they  were  colluding  with  the  vendee),  and  issues  were 
framed.     On  the  date  fixed  for  evidence  (27th  November),  and 
on  the  date  to  which  the  case  was  adjourned   (30th)   the  then 
plaintiff  (vendee)   did  not  appear,   and  the  suit  was  dismissed 
under  Section  102,  Civil  Procedure  Code,  plaintiff  being  thus 
precluded  under   Section  103  from  bringing  a  fresh  suit  on  that 
cause  of  action.     On  7th  July  1893  Haji  Ahmad  brought  another 
suit  on  a  verbal  sale,  again   alleging  that  he  had  paid  Rs.  360 
more,  and  that  three-fourths  of  the  land  had  now  been  transferred 
to  him  for  Rs.  960.     The  suit  was  dismissed  in  the  first  Court, 
but  on  appeal  the    Divisional  Judge,  while  dismissing     Haji 
Ahmad's   appeal,  introduced  into  his  judgment  matters    which 
give  rise  to  the  first  and  most  important  question  in  the  present 
appeal.     The  Divisional  Judge  was  "  quite  satisfied  that    the 
"  widow  had  made  no  sale,"   and  that  she  "  was  no  party  to  tlio 
"  sale   upon  which   the  present  suit  is  brought."     At  the  same 
time  he  found,  evidently  misunderstanding   the    circumstances 
relating  to  the  iqbal-daica  as  described  above,  that  the  reversion- 
ers in  that  suit  "  admitted  the   sale  of  part  of  the  land  in  suit 
"  for  Rs.  600,  and  admitted  receipt  of  the  price."     He  went  on 
to  say,  "  my  finding  is  that  the  reversioners  have  sold  their  con- 
11  tingent  interests  to  the  plaintiff,   and  that  they  have   received 
"  the  full  consideration  for  the  sale,  but  that  Mussammat  Thano's 
11  life  estate  still   subsists  in  her,  and  the  plaintiff  cannot  have 
"  present  possession.     Upon  this  finding  I  dismiss   the  appeal." 
This  is  dated  February  8th,  1894     The  reversioners  (present 
plaintiffs,  then  defendants)  applied  to  this  Court  for  revision  on 
the  ground  that  it  was  unnecessary  for  the  lower  Appellate 
Court  to  discuss  the  question  dealt  with  in  the  first  part  of  that 
finding   as   it  did  not  arise.     They  were  evidently  apprehensive 
that  the  finding  of  the  Divisional  Judge  might  affect    them 
thereafter.     The  petition  was  rejected  by  Mr.  J.   Chatterji  on 
the  ground  that  the  decree  of  the  Divisional  Judge  "  dismisses 
m  tbe  suit  like  that  of  the  first  Court.    No  appeal  lies  from  a 
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"finding  unless  incorporated  in  the  decree.     A  revision  for  the 
"  purpose  of  farther  appeal  is  therefore  futile." 

In  the  present  suit  (which  is  brought  by  plaintiffs,  who  are 
now  in  possession,   for  a  declaration  that  the  land  has  not  been 
sold  to  Haji  Ahmad,  bnt  that  they  are   proprietors)   the  first 
Court  held  that  "  it  could  not  for  a  moment  be  contended  that 
"  theDivisionalJudge's  finding  on  that  point" — (i.e.,  the  question 
of   the    sale  to  Haji  Ahmad  so   far  as  the   present  plaintiffs  are 
concerned,)  "  a  point  not  necessary  to  the  decision— will  operate 
"  in  any  way  as  barring  the  present  suit."     On  appeal,  however, 
the  Divisional   Judge   held  that    "  the    matter   of  the  sale  for 
"  Rs.   960  is  res-judicata,  because  in  the   previous  case  it  was 
"  necessary  to  decide,  in  the  first  place,  whether  there  was  a  sale 
"  at  all."     In  this  view  of  the  Divisional  Judge  we  are  unable  to 
agree.     It  is  our  opinion  that  the  finding     of    the  Divisional 
Judge  in   the  'previous   case,  so  far   as  it  concerns   the  present 
plaintiffs,   was  unnecessary   for  the  decision   of  the  appeal,  and 
that  so  much  of  it  as  concerns   plaintiffs    must  be  treated  as 
obiter  dictum.     The   appeal  in  that  case  failed  because  the  Divi- 
sional Judge   found  that  the  widow  had  made  no  sale,  and  that 
her  life  interest  still   subsisted,  so  that  the  plaintiff  in  that  case 
(the  vendee,  Haji  Ahmad)  could  not  be  given  the   remedy  for 
which   he  asked,   i.e.,  possession  of  the  land.     This  finding  was 
all  that   was  required  for  the    decision  of    the  appeal  ;    and, 
although  the   Divisional   Judge  went    out  of  his  way  to  record 
a  finding  with  regard  to  plaintiffs,    that    could   in  no   way  be 
binding  on  them  in  subsequent  litigation.     In  support  of  this 
view  we  would  refer  especially  to  Punjab  Record,  No.    29,  of  1884, 
and  No.  157,  of  1889.     In  the  latter  judgment  the  authorities  are 
fully  considered,  and  concurrence  is  expressed  with  the  opinion 
of  the  majority  of  the  Full  Bench  of  the  Allahabad  High  Court 
in   YII  All.,   606,  that  "  the  finding  s   in   a  judgment    upon 
"matters    which  subsequently     turn    out    to     be     immaterial 
"  to  the  grounds  upon  which  a  suit    is  finally   disposed  of,  as  to 
"the   plaintiff's  right  to  any    portion   of  the  relief  sought  by 
"  him  as  declared  by  the  decree,  amount  to  no   more  than  obiter 
"dicta,  and  do  not  constitute  a  final     decision   of    the  kind  con* 
"templated  by  Section  13  of  the  Civil  P  rocedure  Code." 

Then  as  regards  the  merits  of  this  case  the  first  Court, 
found  that  the  second  sale  (for  Rs.  960)  was  not  proved  * 
but  that  the  sale  of  1891  for  Rs.  600  was,  and  it  gave  a  decree 
accordingly.  On  appeal  the  Divisional  Judge  has  found* 
apart  from  the  question  of  res-judicatu  dealt  with  abe  ve>  that* 
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the  second  sale  is  also  proved.  Ifc  is  to  be  noted  that  the 
plaintiffs  who  were  reversioners  are  now  in  possession  of  the 
land.  They  first  sned  for  possession,  but  their  snit  was  dis- 
missed on  the  ground  that  they  already  had  it.  The  present 
snit  is  for  a  declaration  that  the  second  sale  clid  not  take 
place.  Further,  Haji  Ahmad  again  sued  the  widow  alone, 
getting  a  decree  on  admission  against  her.  She  had  re-married 
before  institution  of  that  suit,  and  it  was  for  that  reason 
apparently  that  he  succeeded,  notwithstanding  the  result  of  the 
suit  of  1893.     She  has  died  in  the  course  of  the  present  suit. 

We  are  unable  to  agree  in  the  conclusions  of  either  of 
the  lower  Courts  in  this  case,  as  we  think  that  neither  sale 
can  be  held  to  be  proved  against  the  plaintiffs.  Both 
transactions  were  oral.  The  matter  of  the  iqbal-dawa  in 
the  suit  of  1891  has  been  dealt  with  above.  There  is  nothing 
to  show  clearly  how  it  came  on  the  record  of  that  case.  Haji 
Ahmad  did  not  attempt  to  have  it  attested  or  proved.  In  the 
subsequent  suit  the  reversioners  repudiated  it,  though  appa- 
rently admitting  its  execution,  and  it  would  be  impossible  to 
hold  under  the  circumstances  that  they  are  in  any  way  bound 
by  it.  It  is  argued  for  Haji  Ahmad  that  it  was  the  widow 
who  really  contested  the  suit  of  1891,  the  reversioners  being 
in  favour  of  Haji  Ahmad  who  in  his  plaint  alleged  that  the 
widow  had  forfeited  her  rights  by  re-marriage.  It  is  also 
pointed  out  that  the  widow  in  that  case  alleged  collusion 
between  Haji  Ahmad  and  the  reversioners,  and  we  are  asked 
to  draw  the  inference  that  the  reversioners  did  not  resist 
Haji  Ahmad's  claim  in  1891,  but  did  in  fact  admit  it.  We 
cannot,  however,  accept  this  view  in  the  face  of  the  considera- 
tions noted  above.  The  evidence  produced  by  Haji  Ahmad 
in  support  of  the  two  sales  appears  to  us  to  b3  wholly 
insufficient  to  support  them. 

The  appeal  is  accordingly  accepted,  and  plaintiffs'  claim 
is  decreed  with  costs  throughout. 


Appeal  allowed* 


Sept. -1899.  ] 
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■was  admitted  but  that  there  was  no  award.  After  some  adjournments 
defendant's  pleader  filed  written  objections  the  Substance  of  which  "was 
that  the  reference  to  arbitration,  the  meeting  of  arbitrators  and  award  by 
them  were  denied.  The  Court  drew  certain  issaes,  of  which  the 
second  was  whether  in  point  of  fact  there  had  been  a  reference,  and 
the  remainder  whether,  the  reference  and  award  were  valid.  The  evidence 
for  the  defendant  having  been  duly  recorded,  the  defendant's  pleader 
some  time  thereafter  pleaded  that  the  Court  had  no  jurisdiction  to  inquire 
into  the  matter  (No.  21,  Punjab  Record,  1898,  P.  B.).  The  Court  held  that 
the  objection  as  to  jurisdiction  taken  at  so  late  a  stage  was  not  tenable 
and  overruled  it,  directing  plaintiff  to  produce  his  evidence  as  defendant 
had  closed  his  case.     Defendant  having  applied  for  revision   of  this  order, 

Held,  that  the  refusal  of  the  Court  to  accept  the  objection  as  to  jurisdic- 
tion on  the  ground  that  the  allegation  upon  which  it  was  founded  had  nob 
been  made  at  an  earlier  stage  and  was  inconsistent  with  the  previous  oral 
pleas  of  the  defendant,  was,  even  if  erroneous,  not  one  calling  for  immediate 
interference  by  way  of  revision  at  the  present  stage. 

From  the  absence  of  any  provisions  in  the  Code  for  appeals  from 
iuterlocutory  orders  except  certain  specified  ones,  in  which  a  speedy  decision 
is  considered  necessary,  the  inference  is  that  there  is  to  be  no  interference 
with  the  procedure  of  the  lower  Court  as  long  as  a  "  case  "  is  being  decid- 
ed, except  on  specified  grounds,  and  though  the  word  "  case  "  in  Section 
^22  of  the  Code  docs  not  necessarily  and  in  every  instance  mean  the  whole 
ase,  it  must  at  least  mean  a  particular  branch  of  a  case  for  which  au 
ndependent  remedy  or  different  procedure  is  provided  by  the  Code. 

Petition  for  revision  of  the  order  of  Pandit  Savidat,  District  Judge t 
Delhi,  dated  IStJi  June  18S8. 


Madan  Gopal,  for  petitioners. 
C.    Kirkpatrick,    Lai    Chand 


Revision  Side. 


No.  51. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Rohertson. 

MAHTAB.RAI  AND  ANOTHER,— (Defendants),— 

PETITIONERS, 

Versus 

KAMAN  LAL-(Plaintiff),— RESPONDENT. 

Case  No.  1084  of  1898. 

Civil  Procedure  Code,    18S2,   Sections   525,    G22— Interlocutory   order— 
Revision — "  Case,"  meaning  of. 

On  an  application  to   i'Ae    an   award   of   arbitrators,   the   defendant's 
pleader  pleaded  orally  to  the  effect  that  the  reference  to   the   arbitratiou 


and     Gii'dkari     Lai,     for 


respondent. 

The  judgment  of  the  Court  waa  delivered  by 

Chatterji,  J.— This  is  a  petition  under  Section  622,    Civil    U//<  Atiqt.  1899, 
Procedure  Code,  to  revise  an  order  passed  in  a  proceeding  under 
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Section  525  to  file  an  award   in   an   arbitration   out  of   Court. 
The  material  facts  are  briefly  these. 

On  8th  January  1897  plaintiff  Kishori  Lai  filed  an 
application  to  the  effect  that  matters  in  dispute  between 
him  and  the  defendants  Mali  tab  Rai,  Chuha  Mai  had  been 
referred  to  the  arbitration  of  Mr.  Cyril  Kirkpatrick  and  Lala 
Girdhari  Lai,  Pleaders,  that  the  arbitrators  had  made  an  award 
and  prayed  that  the  same  might  be  filed  in  Court.  Notice  was 
issued,  but  the  further  progress  of  the  case  was  delayed  by  the 
refusal  of  Mr.  Kirkpatrick  to  produce  the  award  until  he  was 
paid  his  fee  which  necessitated  an  adjournment  until  the  ques- 
tion of  the  arbitrator's  right  to  withhold  the  award  for  non- 
payment of  his  remuneration  was  decided  by  this  Court.  This 
matter  having  been  disposed  of,  the  hearing  of  the  case  was 
resumed  on  22nd  April  1897,  and  defendants'  pleader  put  in  oral 
pleas  to  the  effect : 

(1).     That  the  reference  to  the  arbitration  was  admitted, 
but  that  there  was  no  award. 

(2).     That  if  there  was  an  award  it  ought  to  be  forth- 
coming. 

The  case  was  adjourned  in  order  that  a  copy  of  the  award, 
the  original  of  which  had  been  sent  to  Bombay,  might  be 
produced  by  the  plaintiff.  After  some  further  adjournments, 
defendants' pleader  filed  written  objections  the  substance  of 
which  so  far  as  they  are  relevant  to  the  application  before  us  was 
that  the  reference  to  arbitration,  the  meeting  of  the  arbitrators, 
consultation  between  and  award  by  them  was  denied  (para.  2), 
and  that  the  signature  of  defendants  had  been  improperly 
obtained  on  the  iqramama  and  the  alleged  award.  After  taking 
further  written  statements  from  the  parties  the  Court  below, 
on  13th  October  1897,  drew  seven  issues  covering  the  points 
raised  in  the  pleadings.  The  second  issue  related  to  the  ques- 
tion whether  there  was,  as  a  matter  of  fact,  a  reference  to 
arbitration  while  the  others  had  relation  to  the  validity  of  the 
reference  and  the  award  and  the  misconduct  of  the  arbitrators. 
The  evidence  for  the  defendants  was  recorded  up  to  27th  April 
1898.  On  15th  June  1898  Lala  Piari  Lai,  defendants'  pleader, 
cited  No.  21,  Punjab  Record,  1898,  F.  B.,  and  objected  that  the 
Court  had  no  jurisdiction  to  make  the  inquiry.  Ho  further 
declined  to  produce  any  more  evidence  and  stated  that  his  oral 
pleas  on  22ud  April  1897  had  been  wrongly  recorded  by  some 
mistake  of  the  Judge  aud  were  inconsistent  with  his  written 
pleas. 
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The  Court  held  that  the  facts  and  pleadings  in  this  case 
were  different  from  those  in  No.  21,  Punjab  Record,  1898,  and 
that  the  objection  as  to  jurisdiction  taken  at  that  stage  was 
not  tenable.  He  accordingly  overruled  it  and  directed  the 
plaintiff  to  produce  his  evidence  as  defendants  had  closed  their 
case. 

The  present  application  is  to  revise  this  order  on  the  ground 
that  the  oral  pleas  had  been  misunderstood  by  the  Judge  and 
did  amount  to  a  denial  of  the  reference  to  arbitration.  A 
ground  was  subsequently  added  on  8th  August  1898  to  the  effect 
that  the  factum  and  the  validity  of  the  award  having  been 
denied  from  the  beginning,  the  jurisdiction  of  the  Court  was 
ousted. 

At  the  hearing  a  preliminary  objection  was  taken  by  the 
respondent  the  substance  of  which  was  that  as  the  case  had  not 
been  decided  and  the  decree  was  subject  to  appeal  and  as  the 
order  was  an  interlocutory  one  an  application  for  revision  could 
not  be  entertained  under  Section  622,  Civil  Procedure  Code. 

The  point  was  argued  at  great  length  for  a  whole  day,  but 
after  considering  the  contentions  on  both  sides  we  consider  that 
the  decision  upon  it  depends  upon  the  question  whether  the 
order  of  the  lower  Court  refusing  to  entertain  the  objection 
is  a  "  case  "  within  the  meauing  of  Section  622,  Civil  Procedure 
Code,  and  whether  the  order  has  decided  it. 

The  wording  of  Section  622  makes  it  clear  that  the  High 
Court  can  only  exercise  its  powers  under  that  section  in  a  case 
where — 

(1)  no  appeal  lies  to  it  in  that  case,  and 

(2)  the  lower  Court  has  decided  the  case. 

Ordinarily  by  the  word  "  case  "  it  would  seem  the  whole  case 
is  meant  and  by  the  word  "  appeal  "  the  appeal  from  the  final 
decree  or  order  in  it.  Similarly  the  expression  "  decided  "  refers 
to  the  whole  case.  It  follows  that  no  revision  can  lie  where 
the  final  decree  or  order  is  appealable  and  where  the  whole  case 
has  not  been  decided.  An  application  to  revise  an  interlocutory 
order  in  a  case  is  thus  prima  facie  not  competent  on  both  the 
above  grounds.  Numerous  decisions  of  the  superior  Courts  in 
India  take  this  view— No.  125,  Punjab  Record,  1892,  No.  Hi,  Punjab 
Record,  1883,  in  which  applications  to  revise  orders  setting  aside 
ex-parte  decrees  under  Section  108,  Civil  Procedure  Code,  were 
held  not  to  lie  because  the  decree  in  the  case  was  appealable— see 
also  Omrao  Mirza  v.  Jones,  XII  Cale.,  L.  R„  148  j  Earsarn  Singh  v, 
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Muhammad  Raza,  I.  L.  li.,  IV it//.,  9  ;  Farid  Ahmad  v.  Lulari  Bibi, 
VI All,  233.  In  re  the  Nizam  of  Hyderabad,  7.  L.  11,  IX  Mail, 
256.  With  reference  to  interlocutory  orders  which  though  not 
appealable  can  be  made  a  ground  of  objection  in  the  appeal 
against  the  final  decree,  see  Moti  Lai  KashibJiai  v.  Nana,  I.  L.  11, 
XV III  Bom.,  35,  where  it  was  ruled  that  they  cannot  form  the 
subject  of  revision. 

There  are,  however,  many  rulings  in  which  it  has  been  held 
that  the  word  "  case  "  should  not  always  be  so  strictly  construed 
and  that  interlocutory  orders,  i.e.,  orders  which  do  not  finally 
dispose  of  a  case,  may  form  the  subject  of  revision  if  the  matter 
they  relate  to  though  part  of,  and  connected  with  a  case  stands 
by  itself  and  is  a  defiuite  part  of  a  case  and  in  which  the  ends  of 
justice  would  be  defeated  if  the  power  of  revision  is  not  exercis- 
ed. Among  the  authorities  in  which  this  view  was  taken  the 
following  may  be  mentioned  -.  —  Ghattirpnl  Singh  v.  Rajaram, 
I.  L.  Tt.,  VII  All,  66 Lr  per  Mahmud,  J.,  pages  665 — 667  ;  Dhopi 
v.  Uampershdd,  I.  L.  11,  XIV  Calc,  768  ;  Moti  Lai  Kashibhai  v. 
Nana,  I.  L.  J?.,  XVI11  Born.,  35,  already  cited.  In  our  Court 
Nos.  22  and  60,  Punjab  Record,  1897,  are  in  point.  The  latter  ill 
a  decision  by  a  Full  Bench,  and  is  binding  on  us.  It  overrules 
Nos.  114,  Punjab  Becord,  1883,  and  125,  Punjab  Record,  1892,  in 
so  far  as  they  decide  that  orders  setting  aside  ex-parte  orders 
cannot  be  revised. 

Mr.  Madan  Gopal  contends  that  the  point  raised  in  his 
application  is  a  definite  part  of  the  case  and  goes  to  the  root 
of  it  being  a  point  of  jurisdiction,  and  that  to  allow  the  decision 
of  it  to  be  deferred  till  the  case  itself  is  finally  decided  would 
entail  unnecessary  expense,  trouble  and  loss  of  time  on  the 
parties  and  lead  to  much  injustice.  He  declines  to  say  in  what 
instances  the  power  of  revision  should  be  exercised  with  re- 
ference to  decisions  on  particular  points  in  a  case  without  wait- 
ing for  the  final  decision  or  going  through  the  course  of  appeal, 
but  he  insists  that  the  point  of  jurisdiction  is  certainly  one  of 
them. 

We  are  unable  after  giving  every  consideration  to  his  argu- 
ments to  accede  to  this  contention.  The  point  of  jurisdiction 
is  not  distinguished  in  this  respect  from  other  points  of  a 
nature  which  go  to  the  root  of  a  case,  viz.,  limitation,  res  judicata 
and  the  like,  and  if  the  learned  counsel  is  right  in  his  view  this 
Court  must  hear  revisions  from  decisions  on  issues  regarding 
such  points  though  they  do  not  dispose  of  the  whole  case.  The 
policy  of  the  Code,  however,  is  not   to  make   the   High   Court 
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take  up  the  work  of  the  lower  Courts  while  cases  are  pending 
in  the  latter.  The  whole  scheme  of  the  Code  is  against  the 
learned  counsel's  contention.  Every  suit  has  to  be  instituted 
in  the  Court  of  the  lowest  jurisdiction.  There  is  no  provision 
for  appeal  against  interlocutory  orders  except  certain  specified 
ones  in  which  a  speedy  decision  is  considered  necessary  for  the 
purpose  of  saving  time,  expense  and  trouble  and  appeals  as 
regards  others  are  barred  though  they  may  be  made  grounds 
of  objection  when  the  final  decree  is  appealed.  The  inference 
from  this  is  that  there  is  to  be  no  interference  with  the  pro- 
cedure of  the  lower  Courts  as  long  as  a  case  is  being  decided 
except  on  specified  points.  The  word  "  case  "  must  have  a  ra- 
tional meaning  attached  to  it.  Ordinarily  it  means  the  whole 
case,  and  if  every  decision  upon  a  particular  point  is  treated 
as  a  "case  "  the  section  would  give  the  High  Court  a  power  of 
interference  far  exceeding  that  of  a  Court  of  Appeal.  This, 
however,  is  not  the  intention  of  the  section.  As  regards  the 
argument  that  much  expense  and  loss  of  time  would  be  en- 
tailed if  an  erroneous  view  of  jurisdiction  taken  by  a  sub- 
ordinate Court  is  not  at  once  set  right  by  the  High  Conrt, 
acting  on  the  revision  side  it  is  probably  sufficient  to  say  that 
the  inconvenience  of  the  High  Court,  being  made  to  do  the 
work  of  the  subordinate  Courts  would  probably  be  mnch 
greater  and  of  more  far  reaching  consequences. 

We  think  the  distinction  drawn  by  the  Full  Bench  in  No.  60, 
Punjab  Record,  1897,  is  a  sound  one,  viz.,  that,  "case  "  in  Section 
622  "  does  not  necessarily  and  in  every  case  mean  the  whole 
"  case,  but  may  mean  a  particular  branch  of  a  case  for  which  an 
"  independent  remedy  or  different  procedure  is  provided  by  the 
"  Code."  It  is  quite  clear  that  the  meaning  of  the  word  "case  " 
cannot  be  extended  further.  If  the  present  "  case "  comes 
within  the  purview  of  Section  622  it  ought  to  come  within  the 
limitations  laid  down  in  the  Full  Bench  ruling,  but  it  is  clear 
that  it  does  not. 

Mr.  Madan  Gopal  referred  to  the  following  Calcutta 
authorities  to  show  that  the  High  Court  entertained  revision 
applications  against  interlocutory  orders  under  Section  525 
Civil  Procedure  Code,  like  the  present  one  :  — 

Ichamoyee  Ghowdliranee  v.  Prosunno  Nnth  Chowdhri,  J.  Tj, 
7?.,  IX  Calc,  557. 

TJutto  Singh  and  others  v.  Dasad  Bahadur  Singh,  I.  L.  7?.,  IX 
Calc,  575. 

Bahadur  Bhigat  v.  Manohar  Bhagat,  I.  L.  B.}    X    Calc-,  11. 

Sur/ati  Raot  v.  Bhikari  Raot,  I.  L.  /?.,  XXI  Calc,  213, 
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We  do  not  think  this  is  quite  substantiated.  In  Surjan 
Boot's  case  the  petition  to  file  the  award  had  been  dismissed 
and  so  also  in  Bahadur  Bhagat  v.  Manohar  Bhagat.  In  such 
cases  there  could  be  no  objection  to  the  exercise  of  the  re  vi- 
sional jurisdiction.  In  Ichamoyee  Chowdranee's  case  the  order 
for  filing  the  award  had  been  passed,  though  it  is  not  clear 
whether  the  decree  had  been  drawn  np,  but  the  case  was 
decided.  Dutto  Singh's  case  possibly  to  some  extent  supports 
the  learned  counsel,  but  the  point  was  apparently  not  taken 
and  there  is  no  expression  of  opinion  in  favour  of  the  principle 
contended  for. 

In  the  present  case,  however,  the  facts  are  not  even  as 
strong  as  are  necessary  for  the  petitioner's  contention.  The 
Court  has  not  ordered  the  award  to  be  filed.  It  has  only  re- 
fused to  accept  the  objection  as  to  jurisdiction  on  the  ground 
that  the  allegation  now  made  on  which  the  objection  is  founded 
was  not  made  before  and  is  inconsistent  with  the  oral  pleas 
put  in  by  defendants'  pleader.  The  jurisdiction  objection  is 
also  of  a  peculiar  nature.  The  Court  has  jurisdiction  to  hear 
the  application  which  is  to  be  treated  as  a  suit,  but  the  conten- 
tion is  that  the  adjudication  under  Section  527  is  barred  by 
the  defendants'  denial  of  the  reference.  The  District  Judge 
says  the  denial  was  made  at  a  late  stage  and  contrary  to  the 
first  statement  under  which  the  Court  was  not  precluded  from 
makiug  the  inquiry.  If  the  Court  is  wrong  the  error  is  not 
one  which  calls  for  immediate  interference  by  way  of  revision 
at  this  stage  in  the  interests  of  justice. 

We  are  of  opinion,  therefore,  that  the  preliminary  objection 
is  correct,  and  that  this  application  ought  to  fail.  We  accord- 
ingly dismiss  it  with  costs. 

No.  52. 

Before  M  r  Justice  Gordon  Walker  m*d  Mr.  Justice  Maude. 
DINA  AND  ANOTHER,— (Defendants),— APPELLANTS, 

Versus 

KARAM  CHAND  AND  OTHERS,— (Plaintiffs),— 
RESPONDENTS. 

Case  No.  255  of  1897. 

Custom— Carriage — Inheritance  — Sons  by  a  Klntrani  widow  who  lived 
with  a  Xhatri  as  his  dharel — Invalid  custom— Khatris  of  qaaba  Majitha, 
Amritsar  District. 

Held,  that  the  offspring  of  a  union  between  a  Khatri  and  a  Khatrani 
widow,  where  there  had  been  no  marriage,  but  the  latter  lived  with  the 
former  as  his  dharel,  were  ille         ntef 
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Held,  also,  that  no  amount  of  recognition  could  alter  the  character  of 
tho  union  or  give  a  higher  status  to  the  offspring  than  that  of  illegitimate 
children. 

Held,  further,  that  a  custom  entitling  such  children  to  succeed  to  their 
natural  father's  property  after  the  death  of  his  lawful  widow  and  to  the 
exclusion  of  his  brother's  sons  would  be  invalid,  as  confouuding  concubiuagc 
withthe  true  marriage  relation  and  conferring  on  illegitimate  offspring 
the  status  aud  rights  of  legitimate  children. 

Further  appeal  from  the  decree  of  J.  A,   Anderson t  Esquire,  Divi- 
sional Judge,  Amritsar  Division,  dated  29th  January  1897. 
Oertel,  for  appellants. 
S.  P.  Roy,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Gordon  Walker,   J.    (Maude,   J.,    concurring). — The  real     12th  Sept.  1899. 
parties  to  the   suit    are    (or    rather    were    till    recently,    one 
of     the     defendants    having    now   become    a    Muhammadan) 
Khatris  of  qasba  Majitha  in  the  Amritsar  District.     The  suit  is 
for  81  gJiumaos  19  marlas  of  agricultural  land  situated  in  mauza 
Majitha,  plaintiffs  being  the  nephews  of  Bhagat  Ram  to   whom 
the  property  belonged.     He  died  in  1879  and  was  succeeded  by 
his  widow,  Mussammat  Mango,  who  held  on  a  life  tenure,  which 
terminated  a  few  months  before   suit,    by    her   death.     Bhagat 
Ram  had  no  male  issue  by  Mussammat  Mango,  but  he   had   two 
sons  (who  are  the  real  defendants  in  this  case)  by  one  Mussammat 
Hukam  Devi,  a  Khatrani  widow,  who  lived  in  his  house,   and   is 
described  as  his  dharel,  a  word  that  is  interpreted  in  the  Dictionary 
to  mean  "  a  concubine  or  kept  woman."     On  the  death  of  Bhagat 
Ram  the  sons  by  Mussammat  Hukam   Devi    (now   defendants) 
sued  the  widow  for  the  property  now  in   dispute,    and  the    case 
came  up  to  this  Court  on  further  appeal,  the   judgment   of   the 
Court  being  published  as  Punjab  Record,  No.  21  of  1882.  When  the 
appeal  first  came  before  the  Bench  it  was  observed  that :     "  The 
"  question  to  be  decided  in  this  case  was  what  are  the  rights   of 
**  the  son  of  a  married  Khatri  by  a  woman  described  as   a  dharel 
"  woman  in  the  estate  of  their  father  ?     Do  they  succeed  as  heirs 
"  in  the  same  manner  as  amongst  Jats  the  offspring  of  a    karewa 
"  marriage  succeed  to  their  father's  estate,  and  if  not,  what  are 
"  their    rights,    if   any,   in   their   father's   estate  ?     The  rule  is 
"  generally   recognized   by  custom    that    illegitimate    children, 
"  though  not  heirs,  are  entitled  to  receive  maintenance ;  but  it  may 
"  be  that  the  offspring  of  such  a   union   as   is    above    described 
**  are  entitled  to  a  portion  of  the  estate." 

An  inquiry  was  directed  to  be   made   in   Majitha  and   the 
neighbourhood  on  the  question,  "  what  are  the  rights   according 
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"  to  local  custom  of  the  sous  of  a  Khatri  by  a  dharel  woman  iu 
"  their  father's  estate  after  his  death,  the  Khatri  being  already 
"  married,  and  having  female  offspring  by  a  legitimate  wife*. 
It  was  added,  "  we  desire  inquiry  to  be  made  whether  the  so- 
"  called  dharel  marriage  is  merely  another  name  for  a  marriage 
"  with  a  widow  (as  kareiva  is),  or  whether  the  term  dhard  also 
"covers  cohabitation  with  a  woman  as  a  concubine." 

On  receipt  of  the  return  to  the  order  of  remand  the  learned 
Judges  deciding  the  case  "  were  of  opiniou  that  the  evidence  now 
"  recorded  does  not  establish  a  special  custom,  whereby  the  child- 
"  ren  of  a  dharel  mother  succeed  to  the  estate  of  their  father  to 
"the  exclusion  of  the  widow  legitimately  married  to  him.  The 
"  evidence  shows  that  among  Khatris  in  Majitha  a  union  with  a 
"  widow  resembling  a  kareiva  marriage  among  Jats  and  not  merely 
"  a  union  by  way  of  concubinage  occasionally  takes  place,  and 
"  that  the  male  offspring  of  such  unions  have  in  some  instances 
"  taken  the  paternal  estate  in  the  presence  of  a  collateral  heir. 
"  But  it  does  not  establish  that  such  offspring  are  in  precisely  the 
"  same  position  as  regards  inheritance  as  the  offspring  of  a 
"  legitimate  marriage,  and  no  instance  is  given  of  the  son  of  a 
"  dharel  mother  excluding  the  legitimate  widow." 

In  making  the  return  to  the  order  of  remand  the  Additional 
Commissioner  recorded  an  opinion  as  to  the  result  of  the  inquiry 
to  the  following  effect : — "  I  consider  the  result  of  the  inquiry 
"  before  the  Judicial  Assistant  shows  that  in  and  about  Majitha 
"  Khatris  have  so  far  been  influenced  by  the  habits  of  the 
11  surrounding  Jat  population  that  a  usage  of  widow  marriage  (sic) 
k(  has  become  to  some  degree  common,  especially  when  the  first 
"  marriage  has  been  unfruitful.  The  practice  is  still  viewed  with 
"  some  amount  of  reprobation  by  those  who  affect  orthodoxy,  and 
"  the  marriage  (?),  though  of  a  permanent  character,  seems  to  place 
"  the  woman  rather  in  the  position  of  a  concubine  than  of  a  full 
"  married  wife-  It  is  stated  for  instance,  that  she  does  not  eat 
"  with  the  legal  wives- 

"  As  to  the  rights  of  the  issue  not  an  instance  is  verified  in 
u  which  they  have  succeeded  with  sons  by  a  married  wife.  On  the 
"  other  hand  there  are  several  well  authenticated  ones  in  which, 
"  in  the  absence  of  children  by  the  lawful  wife,  they  have  taken 
"  the  whole  inheritance  to  the  exclusion  of  near  agnates.  This 
"  state  of  things  seems  to  indicate  that  in  the  absence  of  express 
"  provision  by  the  father  the  offspring  of  a  dharel  wife  (?)  with 
"  legitimate  half-brother3  would  be  entitled  to  maintenance." 

The  result  of  the  litigation  in  the  previous  case  was  no 
doubt  to  leave  open  to  a  certain  extent  (not  merely  iu  a  technical 
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and  legal  sense)  the  question  that  now  arises.  But  it  was 
established  there  that  the  present  defendants  would  have  been 
excluded  from  inheritance  by  sons  of  a  lawful  wife  if  there  had 
been  any  such  sons,  and  that  they  were  in  fact  excluded  by  their 
father's  legitimate  widow.  In  effect  it  was  decided  that  in  the 
presence  of  sons  by  a  wife  regularly  married,  or  of  such  a  widow, 
the  defendants  must  be  regarded  as  illegitimate.  Or,  to  put  the 
matter  apart  from  the  details  of  the  previous  decision,  on  the 
death  of  Bhagat  Ram,  there  being  no  male  offspring  by  Mussam- 
mat  Mango,  his  legitimate  wife,  she  succeeded  to  a  widow's  interest 
although  the  succession  was  contested  by  the  present  defendants 
who  were  the  sons  by  Mussammat  Hukam  Devi.  What  the 
defendants  have  now  to  prove  is  that,  notwithstanding  such 
exclusion,  they  are  entitled  to  come  in  after  (1)  sons  by  a 
regularly  married  wife,  and  (2)  a  widow  of  this  description  before, 
and  in  exclusion  of,  brother's  sons  of  the  deceased. 

The  inquiry  in  the  present  case  has  not  added  much  to  the 
material  on  which  our  decision  must  be  based.  Some  fresh 
instances  are  given  in  which  sons  by  dharel  women  have  taken 
their  father's  property,  evidence  was  given  in  this  case  as  to  14 
such  instances.  In  no  one  of  these  instances  was  there  a  contest, 
so  that  the  effect  of  them  is  rather  negative,  Speaking  generally, 
the  absence  of  any  dispute  may  sometimes  mean  that  a  custom 
is  too  well  recognized  to  be  questioned  (though  it  could  hardly 
do  so  here)  ;  while  on  the  other  hand  there  is  the  possibility 
that  the  succession  may  in  these  instances  have  been  by  consent 
of  the  collaterals  where  there  were  any. 

The  custom  which  the  defendants  seek  to  establish  in  this 
case  is  a  very  special  one  of  limited  application,  and  I  think 
that  it  would  be  impossible,  having  regard  to  the  other  con- 
siderations bearing  on  the  question,  to  hold  on  the  force  of  the 
instances  given  that  defendants  have  proved  its  existence.  I 
attach  great  weight  in  the  finst  place  to  the  decision  in  Punjab 
Record,  No.  21  of  1882,  or  the  result  of  that  litigation,  as  establish- 
ing that  the  status  of  the  defendants  fell  far  short  of  that  of  legiti- 
mate sons.  Further  it  seems  to  me  that  there  can  be  no  possible 
analogy  between  a  union  such  as  that  now  in  question  and  a 
karewa  marriage  amongst  Hindu  Jats  or  other  agriculturists  who 
recognize  the  custom  of  karewa  or  widow  marriage,  either  as 
regards  the  union  itself  or  as  regards  the  offspring.  No  one 
would  attempt  to  deny  the  full  legitimacy  (if  there  can  be  degrees 
in  such  a  matter)  of  the  offspring  of  a  karewa  marriage,  or  the 
right  of  sons  by  such  a  marriage  to  take  by  inheritance  equally 
with  those  born  of  a  woman  married  in  the  orthodox  fashion  and 
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with  the  usaal  rites.  Further  it  makes  no  difference  in  the 
right  of  the  "widow  of  a  Hindu  Jat  to  a  life-interest  in  her 
husband's  estate  (in  default  of  male  issue)  whether  she  was  a 
harewa  wife  or  otherwise.  But  we  have  the  parties  to  the  union 
in  the  present  case,  Khatris,  acting  on  the  clear  understanding 
that  according  to  the  law  which  they  hold  to  be  binding  on  them, 
there  can  be  no  marriage  between  them  and  forming  a  connection 
which  is  not  marriage.  The  statement  of  Mussnmmat  Hukam 
Devi  in  the  former  case  is  to  the  effect  that  she  was  a  widow,  and 
that  she  was  mistress  to  Bhagat  Bam  for  seven  years  ;  then  he  took 
her  to  his  house  where  she  lived  with  him  in  this  capacity  till 
his  death.  No  doubt  she  was  recognized  as  a  member  of  his 
household.  But  in  what  capacity  ?  If  he  had  married  her 
the  union  and  the  offspring  would  have  been  legitimate.  In 
this  connection  may  be  noticed  the  remark  of  the  learned  Divi- 
sional Judge  that  "  there  is  no  question  as  to  the  application  of  the 
"  Hindu  Widow's  Re-marriage  Act  of  1856,  as  it  doe3  not  appear 
"  that  any  binding  marriage  ceremony  took  place  between  Bhagat 
"  Ram  and  the  mother  of  DinaNath  andJaganNath  (defendants)." 
He  might  have  gone  further  and  said  that  Bhagat  Ram  and 
defendants'  mother,  because  they  knew  that  the  Hindu  law  for- 
bade the  re-marriage  of  the  latter,  deliberately  contracted  a  union 
which  was  not  marriage. 

There  are  several  rulings  of  this  Court  and  of  the  High  Courts 
bearing  more  or  less  directly  on  this  aspect  of  the  question. 
The  one  that  appears  to  me  to  be  most  in  point  is  Punjab  Becord, 
No.  29  of  1 883.  The  question  there  was  as  to  the  nature  of  the  union 
between  a  Rajput  agriculturist  and  a  Brahman  woman,  and  the 
right  of  the  offspring  to  succeed.  The  plaintiffs  were  the 
collaterals  of  the  deceased  and  the  defendants  were  a  (Brahman) 
woman  who  had  lived  with  the  deceased  for  many  years  as  his 
wife  or  mistress  and  her  son  by  the  deceased,  and  another 
woman  who  had  claimed  to  have  lived  with  deceased  in  the  same 
way.  The  following  passages  appear  to  me  to  have  a  direct 
bearing  on  the  question  here  at  issue  : — 

"  It  is  clear,  however,  from  the  written  defence  filed  by  the 
11  defendants  in  the  first  Court  that  it  has  never  been  seriously 
"contended  that  any  marriage  had  really  taken  place  between 
"  the  female  defendants  and  the  deceased.  What  was  contended 
"was  that  as  Jai  Singh  (deceased)    had   no   married   wife,   the 

"female  defendants  had  lived  with  him  as  his  wires 

"...  It  remains  to  be  considered  first,  whether  the  mere  fact  of 
"  continuous  habitation  for  a  period  of  nine  years  confers  by 
"  custom  the  statu*  of  a  wife  on  the  woman,  and  that  of  legitimacy 
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"  on  the  issue,  and  whether  such  a  custom  if  proved  to  exist 
"  is  not  opposed  to  justice,  equity  and  good  conscience,  and  second, 
"whether,  supposing  such  a  custom  to  exist  and  to  be  valid, 
"  the  minor  appellant  would  be  entitled  to   inherit  the   estate  of 

"  the   late  Jai  Singh, 

"But,  however  lax  may  be  the  rules  followed  by  people  of 
"  that  class  in  regard  to  marriage  generally  and  however  simple 
"may  be  the  formalities  or  ceremonials  observed  by  them  in 
"order  to  establish  the  marriage  relation  between  the  sexes,  there 
"can  be  no  doubt  at  the  same  time  that  the  distinction  helween  simple 
V  concubinage  and  marriage  is  recognized  and  appreciated  by  them  ,  .  . 
"  Now  it  seems  to  us  that  the  same  principle  must  underlie 
"  the  determination  of  the  question  whether  the  custom,  contend- 
"  ed  for  in  this  case,  is  a  valid  custom  or  not.  If,  for  instance,  the 
"custom  merely  infers  the  existence  of  marriage  from  along 
"  course  of  cohabitation  between  a  man  and  a  woman  in  the  avowed 
"  characters  of  husband  and  wife,  there   would  apparently   be   no 

"  valid  reason  for  refusing  to  give  effect  to  it But  if  the 

"  custom  goes  further  and  attributes  to  mere  cohabitation,  apart 
"  from  any  such  distinctive  character  as  we  have  been  consider- 
ing, all  the  legal  effects  of  marriage  properly  so-called,  then 
"  that  would  be  in  our  opinion  an  invalid  custom,  confounding 
"  concubinage  with  the  true  marriage  relation  and  conferring  on 
"  illegitimate  offspring  the  status  and  rights  of  legitimate  children. 
"  Such  a  custom  would  be  bad  as  encouraging  immorality 
"  and  unjust  as  depriving  the  collateral  heirs  of  their  legal  rights 
"  of  succession." 

In  the  present  case  we  find  the  parties  to  the  union  in 
agreement  that  according  to  their  personal  law,  there  could  be 
no  valid  marriage  between  them,  and  notwithstanding  this, 
forming  the  connection,  so  it  is  clear  that  they  entered  into  a 
relation  which  was  not  marriage  but  merely  recognized  concu- 
binage, with  full  knowledge  of  the  nature  of  the  relation.  It  was 
not  the  intention  of  the  parties  that  their  union  should  be  mar- 
riage, and  it  is  not  really  contended  that  there  was  any  other 
intention  than  that  the  woman  should  be  the  dharel  or  concu- 
bine of  Bhagat  Ram,  recognized  no  doubt  as  such  and  with  a 
definite  position  in  the  household.  Having  regard  to  these 
circumstances  it  appears  to  me  that  no  amount  of  recognition 
could  alter  the  character  of  the  union,  or  give  a  higher  status 
to  the  offspring  than  that  of  illegitimate  children.  The 
defendants  have  been  excluded  by  the  widow,  her  superior  right 
having  been  established  in  the  previous  litigation,  and  the  only 
reasonable  inference  from   that  is  that  they  are  not  the  legiti- 
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mate  offspring  of  Bhagat  Ram,  A  custom  entitling  the 
defendants  under  these  circumstances  to  come  in  after  the  widow 
would  in  my  opiuion  be  "  an  invalid  one,  confounding  concubinage 
"  with  the  true  marriage  relation  and  conferring  on  illegitimate 
"  offspring  the  status  and  rights  of  legitimate  children,"  &c,  (as 
above). 

For  these  reasons,  I  would  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No.  53. 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Maude, 
(  DEVI  DASS,— (Defendant),— APPELLANT, 

APPILLATlSlDE.j  Vet***. 

<■  BHAKRA,— (Plaintiff),— AND  OTHERS,— (Defendants),— 
RESPONDENTS. 
Case  No.  396  of  1897. 

Custom — Alienation — Sale  by  childless  %roiprietor — Awans  of  Mianwali 
tahsil,  Bannu  District. 

Found,  that  by  custom  among  Awans  of  the  Mianwali  tahsil,  Bannu 
District,  a  childless  proprietor  has  an  unrestricted  power  of  disposing  by 
sale  of  his  ancestral  land. 

Further  appeal  from  the  decree  of  E.   L.   Harris,   Esquire,    Divi- 
sional Judye,  Derajat  Division,  dated  1st  March  1897. 

Grey,  for  appellant. 

Fazal  Din,  for  respondent  No.  1. 

The  facts  of  the  case  appear  from  the  judgment  of  the  Court 
delivered  by 

12th  Sept.  1899.  Gordon   Walker,    J.— The  learned  Judge  who   admitted 

this  appeal  was  of  opinion  that  it  did  not  lie  as  of  right,  so  he 
admitted  it  on  the  question  of  custom.  We  are  prepared  to 
agree  with  him  on  the  first  point,  but  it  is  clear  that  there  are 
important  questions  of  custom  involved,  and  that  the  further 
appeal  has  been  properly  admitted. 

By  registered  deed  of  sale,  dated  J  9th  February  189G,  defen- 
dant No.  1  (Khudayar)  sold  the  land  in  dispute  to  defendant 
No.  2  (Devi  Das)  for  Rs.  5,000.  Plaintiff  is  father's  brother  of 
defendant  No.  1,  vendor,  and  defendants  Nos.  3—5  are  mortgagees 
who  were  to  be  paid  off  by  the  proceeds  of  the  sale.  The  suit  is 
for  a  declaration  that  the  sale  is  invalid  against  plaintiff  as 
reversioner,  defendant-veudor  being  childless,  and  plaintiff, 
the  nearest  heir.     The  first  Court  framed  five   issues  of  which 
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the  fifth  was— can  a  childless  proprietor  among  Awans  of  Nam- 
mal  (the  village  of  defendant  No,  I)  alienate  ancestral  property 
•without  necessity  ? 

If  the  finding  on  this  issne  is  in  favour  of  the  defendants, 
plaintiff's  suit  necessarily  fails,  and  it  will  be  unnecessary 
to  go  into  the  questions  of  the  consideration  of  the  deed  and 
necessity. 

The  plaintiff  and  the  defendant-vendor  are  Awans  of  the 
Mianwali  talisil  of  the  Bannu  District.  The  first  Court  has 
found  that  defendants  "  have  quite  failed  to  prove  that  the 
"  Awans  have  a  different  custom  to  that  almost  universally 
"accepted,  viz.,  no  alienation  without  necessity,"  and  after 
examining  the  details  of  the  consideration  it  gave  plaintiff  the 
decree  asked  for. 

On  appeal  by  defendant-vendee,  the  Divisional  Judge 
directed  further  inquiry  to  be  made  on  two  points,  (1)  whether 
the  land  was  ancestral  or  self-acquired,  and  (2)  whether  a 
childless  proprietor  among  Awans  of  Nammal,  in  presence  of 
near  collaterals,  could  alienate  ancestral  property  without 
necessity. 

As  to  the  first  point  both  Courts  have  held,  and  rightly  so, 
that  the  land  is  ancestral  property.  This  question  was  not 
argued  before  us. 

On  point  (2)  the  first  Court  took  a  good  deal  of  further 
evidence,  a  number  of  instances  being  cited  by  both  sides,  and 
on  receipt  of  the  report,  the  learned  Divisional  Judge  recorded 
the  following  opinion  : — 

"  On  the  question  of  power  of  alienation  by  a  childless 
"  Awan  proprietor,  it  is  evident  that  there  is  a  strong  feeling 
"  with  many  of  the  Awan  proprietors  that  a  childless  proprietor 
"  may  alienate  as  he  pleases,  such  as  is  referred  to  iu  my 
"  remand  order,  as  expressed  by  Mr.  Wilson  in  his  Shah  pur 
"  Tahsil  Code.  But  the  mere  wishes  of  a  number  of  childless 
"  proprietors  are  by  themselves  insufficient  to  establish  a  custom 
"  of  unrestricted  alienation  the  onus  of  proving  which  is  on 
"them. 

"  There  have  been  numerous  alienations,  but  not  one 
"  instance  is  given  of  sale  to  a  stranger  without  necessity. 

"The  instances  cited  are  chiefly  of  gifts  and  wills  to 
"  daughters  and  daughter's  sons.  The  case  cited  under  clause 
"  35,  Hiicaj-i-am,  appears  to  have  been  of  a  will,  and  it  seems 
"  to  have  merely  been   held,  that  an  Awan  proprietor  could 
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"  will  one-third  of  his  property.  The  case  decided  by  Mr. 
"  Thorburn  on  17th  Jnne  1878  (Muhammad  Khan  v.  Muhammad 
"  Shah)  was  also  of  a  will  in  favour  of  a  daughter  and  son-in- 
"  law.  Another  contested  case  during  settlement  (Muhammad 
"  Khan  v.  Fatten)  was  of  a  gift  to  daughter's  sons  in  the  pre- 
"  sence  of  brothers  ;  but  in  that  case  it  was  held  there  had  been 
"  twenty  years'  possession.  Of  the  other  contested  cases,  two 
"were  of  Pathans,  and  three  from  the  Jhelnm  Division. 
"  These  are  not  directly  in  point.  The  one  remaining  contested 
"case  (Bafiz  Muhammad  Yar  v.  Suleiman)  was  one  of  gift  to 
"  two  married  daughters,  and  there  was  no  full  enquiry  as  to 
"custom.  "No  Mian wali  cases  appear  to  have  come  before  the 
"  Chief  Court. 

11  A  gift  or  will  in  favour  of  daughters  and  their  issue 
M  seems  to  stand  upon  a  different  sentimental  footing  to  a  sale 
11  to  a  Hindu  money-lender,  and  though  freedom  of  alienation  of 
"  one  class  raises  some  presumption  in  favour  of  the  other, 
"  I  am  not  satisfied  either  that  the  Bhvaf-i-am  (assented  to  in 
"the  village  Wajib-ul-arz,  clause  18)  would  allow  unrestricted 
u  alienation  in  all  cases,  or  that  the  instances  cited  in  appellant's 
"  favour  are  sufficiently  strong  or  definite  to  establish  the 
"custom  he  alleges.  As  the  lower  Court  has  pointed  out,  the 
"  power  of  unrestricted  alienation  amongst  Awans  is  not  univer- 
sally or  generally  recognised,  and  I  consider  that  is  a  fair 
"  inference  from  the  oral  evidence  produced  in  this  enquiry. 
"  All  the  later  decisions  in  the  Chief  Court  with  regard  to 
"  Awans  of  other  districts  appear  to  be  against  the  custom 
"  alleged  by  appellant." 

The  appeal  was  accordingly  dismissed. 
Plaintiff  in  the  first  instance  brought  a  suit  for  pre-emption 
of  the  land  on  payment  of  Rs.  4,500.  It  was  apparently 
acting  under  the  advice  of  the  first  Court  that  plaintiff  sus- 
pended or  dropped  that  suit  and  brought  the  present  one  ("  I, 
"therefore,  informed  plaintiff's  mukhtar  ....  that  he  had 
"better sue  accordingly" — see  judgment  of  the  first  Court). 
Prominent  reference  is  made  to  this  "  somewhat  extraordinary 
"  course  "  (Divisional  Judge)  on  the  part  of  the  plaintiff,  because 
the  fact  that  he  did  institute  snch  a  suit  and  was  willing  to 
pay  all  but  Rs.  500  of  the  consideration  expressed  in  the  deed 
has  an  important  bearing  on  the  question  of  the  right  of  the 
defendant-vendor  to  alienate.  Indeed  it  was  admitted  by 
the  counsel  for  plaintiff  that  this  is  the  first  suit  of  its  kind 
amongst  the  Awans  of  this  locality,  i.  e.,  one  brought  to  contest 
a  sale,  the  usual  form  of  suit  being  one  for  pre-emption  such  as 
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was  instituted  here  in  the  first  instance.  If  we  were  to  take 
this  admission  absolutely  it  would  really  amount  to  an 
acknowledgment  that,  in  a  case  of  sale,  the  recognised  custom 
is  for  the  reversioner  to  take  the  land  by  pre-emption.  With 
reference  to  this  view  of  the  case  may  be  noted  the  following, 
from  the  report  by  the  first  Court  on  the  Divisional  Judge's 
order  for  further  inquiry  : — "  Nammal  is  well  known  for  its  suits 
"  for  pre-emption,  but  in  every  case  that  has  come  to  my  notice 
"  there  was  some  necessity  for  the  alienation ;  consequently  a  suit 
"  for  cancellation  wonld  have  had  very  little  chance  of  success 
"  compared  to  one  for  pre-emption. 

"  The  whole  of  the  evidence  seems  to  point  to  the  following 
"  custom.  If  any  man,  no  matter  whether  he  is  childless  or  not, 
"  wishes  to  dispose  of  ancestral  property,  his  duty  is  to  inform 
"  his  reversioners.  If  they  can  supply  the  necessary  money, 
"  well  and  good;  if  they  cannot,  he  is  at  liberty  to  alienate 
"  where  he  pleases." 

Turning  now  to  the  general  question  of  the  power  of  a 
sonless  A  wan  to  dispose  of  his  ancestral  land  it  may  be  observed 
at  once  that  the  recent  rulings  in  cases  from  the  Shahpur  and 
Jhelum  Districts  recognize  clearly  that  in  this  matter  the 
custom  of  the  Awan  tribe  is  at  variance  with  that  applicable 
to  other  agricultural  tribes,  and  that  the  Awans  have  very  wide 
powers  of  disposing  of  their  property  under  such  circumstances. 
The  case  dealt  with  in  Punjab  Record,  No.  79  of  1896,  was  one 
from  the  Khushab  talisil  of  the  Shahpur  District,  the  alienation 
there  being  a  gift  by  a  sonless  proprietor  to  a  wife's  brother. 
In  the  judgment  in  that  case  it  is  observed  that  "  the  ques- 
"  tion  is  whether  the  custom  of  the  Awans  of  the  Shahpur 
"  District  differs  from  the  general  custom  of  the  agricultural 
"  tribes  of  the  Punjab."  After  noticing  the  thorough  nature  of  the 
inquiry  by  Mr.  Wilson  with  regard  to  the  custom  of  this 
district  and  the  reliability  of  the  results,  it  is  observed:  "We 
"find  in  the  questions  and  answers  relating  to  gifts  (Nos.  11 
"  and  12)  that,  whilst  the  other  tribes  assert  the  well-known 
"general  rule  that  a  sonless  proprietor  cannot  gift  away  his 
"  ancestral  land  without  the  consent  of  the  agnates,  the  Awans 
"  state  distinctly  that  he  can  give  it  to  his  daughter,  daughter's 
"  son,  &c,  or  to  one  of  his  agnates."  This  is  the  answer  to  ques- 
tion 11,  which  refers  to  gifts  to  relations.  Mr.  Wilson's  note 
on  it  is,  "  amongst  the  Awans  it  is  well  established  by  numerous 
"  instances  that  a  sonless  man  can,  without  the  consent  of 
11  agnate  heirs,  gift  the  whole  of  his  immovable  property  "  . 
" "In  their  answer   to    question   12,  as 
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11  to  gifts  to  non-relatives,  the  Awans  go  still  farther,  and  assert 
"  that  a  sonless  man  can  give  his  property  to  any  one  he  pleases. 
"  Mr.  Wilson's  note  on  this  is  not  that  such  a  power  is  established 
"by  numerous  instances,  but  that  amongst  the  Awans  there  is 
"  a  general  feeling  that  a  sonless  man  is  absolute  owner  of  all 
"  his  property  including  his  land,  and  can  do  with  it  as  he  likes, 
"  as  his  agnate  heirs  are  generally  his  enemies."  It  was  finally 
held  that  the  defendants  had  succeeded  in  proving  that  the 
gifts  impugned  were  valid  by  custom. 

There  is  something  no  doubt  in  the  distinction  to  which 
the  learned  Divisional  Judge  draws  attention,  between  a  dis- 
position by  gift  or  will  to  a  relation,  and  an  alienation  by  sale 
to  a  Hindu  money-lender.  But  Mr.  Wilson's  remarks  and  the 
result  of  his  inquiries  point  to  the  existence  of  an  absolute 
power  of  alienation.  It  seems  likely  that  the  judgment  of 
this  Court  quoted  from  above  was  not  in  the  hands  of  the 
Divisional  Judge  when  he  remarked  that  "all  the  later 
"  decisions  in  the  Chief  Court  with,  regard  to  Awans  of  other 
"  districts  appear  to  be  against  the  custom  alleged  by  appel- 
"  lant."  The  tendency  of  the  decisions  preceding  Punjab  Record, 
No.  79  of  1896,  was  certainly  in  the  direction  indicated,  but  in 
several  subsequent  decisions  (unreported)  affecting  the  Shah- 
pur  and  Jhelum  Districts  the  views  expressed  in  that  judg- 
ment and  by  Mr.  Wilson  have  been  fully  accepted. 

The  answer  to  question  35  of  the  Riicuj-i-am  of  this  talisil 
(Mianwali)  is  to  the  effect  that  if  a  proprietor  is  sonless  he 
may  give  the  whole  of  his  property  to  his  daughter,  son-in-law, 
&c,  "yajaisa  ushimarziho  de  sakta"  This  reply  is,  however, re- 
ported to  be  made  by  Pathans,  Jats  and  Sayads  as  well  as  by 
Awans  and  the  language  would  appear  to  have  reference  to  a 
gift  only. 

In  the  further  inquiry  ordered  by  the  Divisional  Judge  de- 
fendant-vendee produced  13  instances  in  which  childless  pro- 
prietors had  sold  their  land.  In  only  two  of  these  was  there  a 
contest  and  in  both  the  '*  heirs  "  sued  for  pre-emption  which 
goes  to  confirm  the  view  which  we  are  inclined  to  take,  that  the 
recognized  remedy  of  the  reversioner  is  by  a  suit  for  pre-emp- 
tion. Plaintiff  gave  evidence  as  to  instances  in  which  land  had 
been  sold  with  the  consent  of  the  reversioners.  It  is  not  very 
clear  how  these  can  help  plaintiff's  case.  No  instance  is  forth- 
coming of  a  sale  under  circumstances  similar  to  the  present 
having  been  set  aside  in  this  district. 

On  the  whole,  taking  into  consideration  such  facts  as  are 
available  with  regard  to  this  district,  and  the  judicial  decisions 
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on  the  same  question  where  it  has  arisen  in  the  adjoining  dis- 
tricts of  Shahpur  and  Jhelum,  we  think  it  has  been  established 
that  a  childless  Awan  proprietor  of  the  Mianwali  tahsil  has 
unrestricted  power  of  disposing  by  sale  of  his  ancestral  land. 
The  appeal  is  accordingly  accepted  and  plaintiff's  suit  is  dismiss- 
ed with  costs  throughout. 

Appeal  allowed. 

No.  54- 

Before  Mr.  Justice  Anderson  and  Mr.  Justice  Robertson. 
RALLIA  AND  OTHERS,—(  Defendants),— APPELLANTS,    \ 

Versus  >  Appellate  Side. 

MUSSAMMAT  RATTAN  KOUR,-(Plaintiff),—  ) 

RESPONDENT. 

Case  No.  915  of  1898. 

Custom — Succession — Widow— Life  estate  or  maintenance. 

Found,    that  defendants,  upon  whom  the    onus  rested,  had   failed    to 

prove  a  special  custom  whereby  the  kareiva  widow  of  a  sonless   proprietor 

could  be  compelled  to  accept  a  fixed  maintenance  instead  of  succeeding  to 

the  family  holding  for  life.  , 

Further  appeal  from  the  decree  of  W.  A.  Harris,  Esquire,  Divisional 
Judge,  Umballa  Division,  dated    7th  June  1898. 

Roushan  Lai,  for  appellants. 

The  case  was  remanded  by  the  following  order  of  the 
Chief  Court  (Clark,  C.  J.,  Anderson,  J.)  delivered  by 

Anderson,  J. — This  was  a  case  in  which  Mussammat  Rattan     Sth]Feby.  1899^ 
Kour,  who  calls    herself   the  sister-in-law   of    Mahtab    Singh, 
has  sued  for  possession  of  two-thirds  of  the  family  land  retained 
by  him  after  his  making  over  to  her  one-third  for  her   mainten- 
ance on  the  occasion  of  suit  brought  by  her  in  1887. 

The  defence  was  that  plaintiff  had  got  all  she  had  any 
right  to  claim  under  the  circumstances,  inasmuch  as  by  custom 
of  the  family  she  was  entitled  to  nothing  but  maintenance. 

The  first   Court    fixed   an   issue  "  whether   by   family  or 
"  tribal    custom  plaintiff  is  entitled  to   inherit  as    heir   of    the 
"  land  in  dispute  or  is  entitled  only  to  guzara  "  ?   but  it   omitted 
to   define    the   onus   and   recorded   only     plaintiff's     evidence 
whereas,  in  fact,  the  bnrden  rested  rather  on   defendants,    who 
had  to  prove  that  by  the  custom  of  the  family   or   tribe,   the 
widow  could  claim  maintenance  only  instead   of  life  rent  as  a 
widow  or  as  a  sister-in-law  (as  she  had  styled  herself  in  her 
plaint). 


254  CIVIL  JUDGMENTS— No.  54.  [  Record 


The  Divisional  Judge,  without  taking  up  the  question  of 
family  custom,  decided  that,  as  the  plaintiff  was  admitted  by- 
defendants  to  have  been  the  karewn  wife  of  Mahtab  Singh,  she 
was  entitled  by  the  ordinary  Punjab  custom  as  his  widow  to 
be  put  in  possession  of  all  the  land  left  by  him  on  his  death. 
He  did  not  go  into  the  question  of  a  special  custom,  although 
that  was  clearly  raised  in  the  pleadings. 

There  are  no  sufficient  materials  on  the  file  to  enable  us 
to  dispose  of  the  case,  and  we  must  therefore  remand  the  case 
under  provisions  of  Section  566,  Civil  Procedure  Code,  in  order 
that  evidence  may  be  recorded  regarding  the  family  or  tribal 
custom  prevailing  as  to  the  rights  of  a  female  in  plaintiff's 
position.  This  evidence  should  be  taken  by  the  first  Court  and 
submitted  to  this  Conrtby  the  Divisional  Judge  with  his  opinion. 

The  case  should  be  returned  within  three  months,  if  possible. 

The   case  was  finally    disposed    of    by    the   following  judg- 
ment delivered  by 
2bth  Odr.  1899.  Andrrson,  J. — The  return  to    remand    has  now  been    made 

and  is  to  the  effect  that  the  evidence  does  not  establish  the 
existence  of  a  family  or  tribal  custom  which  would  compel 
Mussammat  Rattan  Kour  as  the  widow  of  Mahtab  Singh  (she 
having  been  previously  married  to  his  brother)  to  accept  a 
fixed  maintenance  or  guzara  instead  of  succeeding  to  the  family 
holding  for  her  life. 

We  have  heard  the  learned  counsel  for  appellant  and  have 
considered  the  evidence  now  incorporated  in  the  record,  which 
neither  the  Assistant  Commissioner  who  recorded  it  nor  the 
Divisional  Judge  have  accepted  as  sufficient  to  prove  the 
appellants'  allegation,  and  we  see  no  reason  to  value  it  otherwise. 

The  respondent  seems  to  belong  to  a  class  of  society  in 
which  the  women  do  not  take  an  active  part  in  the  manage- 
ment of  land,  and  we  have  not  much  doubt  that,  had  she 
possessed  confidence  in  the  appellants  and  felt  herself  likely 
to  receive  good  treatment  at  their  hands,  she  would  have 
contentedly  received  a  guzara,  but  with  reference  to  the  entry 
in  the  Wajib-ul-arz  and  Riwaj-i-am,  appellants  cannot  force 
her  to  this  against  her  will  unless  they  succeed  in  proving  the 
existence  of  a  special  custom  which  they  have,  in  our  opinion, 
failed  to  do. 

Under  the  circumstances  we  cannot  do  anything  but  main- 
tain the  order  passed  by  the  Divisional  Judge  as  being  right 
and  proper,  and  we  therefore  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


.Sept.  1899.  ]  CIVIL  JUDGMENTS— No.  55.  255 

No-  55. 
Before  Air.  Justice  Anderson  and  Mr.  Justice  Robertson. 

ZAHAR  KHAN,—  (Defendant),-APPELLANT,  } 

Versus  |  Appellate  Side. 

MUSTAJAB  KHAN  AND  OTHERS —(Plaintiffs),—       J 
RESPONDENTS. 
Case  No.  1171  of  1896. 

Pre-emption — Suit  by  co-sharer  in  khata — Previous  sale  of  another 
portion  of  same  khata  to  vendee  subsequently  set  cuidt —  Status  of  vendee  at 
time  of  later  sale. 

On  the  25th  August  1893,  one  U.  A.  sold  certain  land  belonging  to  a 
joint  khata  to  Z.  One  A.  B.  sued  for  pre-emption  in  respect  of  the  said 
sale  and  obtained  a  decree,  the  bargain  made  by  Z.  being  transferred  to 
him.  Subsequently  to  the  date  of  the  former  sale,  but  prior  to  the  date 
of  the  institution  of  A.  B.'s  suit,  other  land  belonging  to  the  same  joint 
khata  was  also  sold  to  Z.,  whereupon  M.  K.,  a  bolder  of  land  in  the  said 
khata  sued  for  pre-emption.  The  two  suits  by  A.  B.  and  M.  K.  were  tried 
together,  and  the  evidence  in  both  was  by  consent  recorded  once.  As  re- 
gards the  claim  by  M.  K.,  it  was  contended,  on  behalf  of  Z.,  that  he  had 
acquired  the  status  of  a  joint-holder  in  the  khata  by  virtue  of  the  sale 
of  the  25th  August  1893,  and  that  his  rights  were  therefore  equal  to  those 
of  M.  K. 

Held,  that  owing  to  the  decision  in  A.  B.'s  suit,  Z.  was  not  in  a  posi- 
tion to  maintain  that  he  had  acquired  the  status  claimed  by  him  from 
the  25th  August  1893,  and  that  If.  K.  was  entitled  to  the  benefit  of  the 
decision  which  went  to  the  root  of  Z.'s  status  as  a  holder  of  land  in  the 
joint  khata. 

Further  appeal  from  the  decree  of  S.  Clifford,  Esquire,  Divisional 
Judge,  Delhi  Division,  dated  16th  July  1896. 

K.  P.  Roy  and  S.  P.  Roy,  for  appellant. 

The  judgment  of  the  Court  was  delivered  by 

Anderson,  J. — This  suit   was    brought  by     one  Mustajab    2oth  Octr*  1899. 
Khan,  claiming  pre-emption  in  respect  of  a  sale  of  land  belong- 
ing to  a    khata  in  which    he    held   a   share  in  favour   of   Zahar 
Khan  who,  although  a  buwadar  in  the  village,  had   not  at   the 
date  of  sale   acquired  any  share  in  the  said  khata. 

At  the  same  time  that  Mustajab  Khan  claimed  pre-emp- 
tion in  respect  of  this  particular  sale,  Azim  Bakhsh  sued  to 
dispute  a  sale  in  favour  of  the  same  defendant  of  land  belong- 
ing to  the  same  joint  khata  effected  by  one  Umrao  Ali  on  the 
25th  August  1893.  The  two  cases  wen  'Wed  together  and  the 
evidence  in  both   cases    was   by   con:;  m  >rded   once.     The 

result  of  Azim  Bakhsh's  suit  was  that  "Stained  a  decree  for 
pre-emption,  and  the  bargain  made  byZvbu'  Khan  with  Umrao 
Ali  was  transferred  to  him  ;  consequ-m  y    Zahar    Khan   is  not 
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in  a  position  to  say  that  he  acquired  the  status  of  a  joint  holder 
in  the  khata  from  the  25th  August  1893,  and  his  plea  in  the 
present  case  that  his  right  cannot  be  defeated  by  plaintiffs, 
as  urged  in  ground  4  of  appeal,  is  not  really  maintainable. 
It  would  be  impossible  to  hold  that  because  Mustajab  Khan 
did  not  impugn  that  sale,  he  cannot  therefore  benefit  by  the 
decision  which  goes  to  the  root  of  Zahar  Khan's  status  as  a 
holder  of  land  in  the  joint  khata. 

As  regards  the  question  of  waiver  we  see  no  reason  to 
differ  from  the  view  taken  by  the  first  Court  and  endorsed 
by  the  Divisional  Judge,  viz.,  that  there  is  no  reliable  evidence 
on  the  file  to  show  that  plaintiff  by  mortgaging  his  own  land 
or  otherwise  has  waived  his  right  to  pre-emption,  nor  can  we 
accept  the  evidence  of  Mangtu  and  Dhuman  Khan  as  satisfac- 
tory to  show  that  plaintiff  had  himself  arranged  and  forwarded 
the  sale  to  Zahar  Khan. 

The  Divisional  Judge  held  that  there  was  no  reason  to 
believe  that  the  price  of  both  the  agricultural  and  residential 
land  fixed  at  Rs.  4,300  had  not  been  fixed  in  good  faith,  and 
apparently  intended  to  raise  the  amount  fixed  by  the  first 
Court  at  Rs.  3,023  to  Rs.  4,300,  but  owing  to  some  slip  he 
wrote  that  Rs.  305  only  instead  of  Rs.  1,305  was  to  be  paid 
to  make  up  the  amount.  He  further  ordered  that  parties 
should  bear  each  his  own  costs  in  his  Court,  not  taking  into 
account  the  fact  that  defendant  had  been  obliged  to  have 
recourse  to  his  Court  in  order  to  get  the  decree  rectified,  and 
was  apparently  entitle^  to  costs  on  the  amount  by  which  the 
decree  was  varied. 

The  error  in  the  Divisional  Judge's  calculation  has  been 
made  the  sabject  of  amended  grounds  filed  on  17th  February 
1897,  and  we  are  satisfied  that  a  mistake  has  been  made. 

Whilst  rejecting  the  grounds  put  forward  in  appeal  as  to 
waiver  by  plaintiff  and  of  equality  of  status  as  a  holder  in  the 
lhata  advanced  for  appellant,  we  consider  that  on  the  Divi- 
sional Judge's  finding,  with  which  we  agree  in  principle,  the 
defendant  should  not  be  compelled  to  give  up  his  bargain 
without  receiving  the  full  price  inserted  in  the  deeds,  vit. 
Rs.  4,303.  Out  of  this  Rs.  1,350  was  to  be  paid  by  the  vendor 
to  satisfy  a  previous  mortgage,  and  this  amount,  if  not  already 
paid  off  by  the  plaintiff,  will  have  to  be  paid  by  him  now  as 
ordered  by  the  first  Court.  The  amount  to  be  paid  by  plaint- 
iff to  defendant  Zahar  Khau  will  stand  at  Rs.  2,950  instead 
of  Rs.  1,650  as  found  by  the  first  Court.  . 


Appellatb  She. 


Sept.  1899.  ]  CIVIL  JUDGMENTS-No.  56.  257 

We  think  that  defendant  is  entitled  to  recover  costs  once 
in  proportion  to  the  amount  by  which  the  decree  is  increased, 
viz. j  Rs.  1,300,  bat  as  he  cannot  be  said  to  have  by  any 
means  succeeded  in  his  appeal  to  this  Court  on  the  merits, 
we  are  not  prepared  to  allow  him  anything  more.  The 
appeal  is  accepted,  and  the  decree  amended  in  terms  of  the 
above,  two  months  being  allowed  plaintiff  to  make  the  neces- 
sary payments.  The  order  of  the  first  Court  as  to  costs  will 
stand,  and  defendant  will  get  costs  on  the  difference  between 
the  amount  allowed  by  first  Court,  and  that  now  allowed 
once,  and  nothing  more. 

Appeal  allowed. 

No.  56. 

Before  Mr.  Justice  Anderson  and  Mr.  Justice  Robertson. 

MUSSAMMATNUR  BHART  AND  OTHERS,— (Defendants),— 

APPELLANTS, 

Versus 

DULLA,— (Plaintiff),— RESPONDENT. 

Case  No.  1215  of  1896. 

Custom — Succession — Unmarried  daughters  of  sonless  proprietors — Life 
estate  or  maintenance — Khots  of  mauza  Udharwal,  tahsil  Chahval,  Jhelum 
District. 

Found,  after  remand  for  fnrther  inquiry,  that  by  custom  among  Khota 
(Kahuts)   of  the  village  of  Udharwal,   tahsil  Chakwal,   Jhelam  District, 
unmarried  brotherless  daughters  are  entitled  to  possession  of  the  lands  of 
their  father  for  life  or  so  long  as  they  remain  unmarried. 

Further  appeal  from  the  decree  of  D.  C.  Johnstone,  Esquire,  Divi- 
sional Judge,  Jhelum  Division,  dated  24:th  August  1896. 

Lai  Chand,  for  appellants. 

Ishwar  Das,  for  respondent. 

The  case  was  remanded  by  the  Chief  Court  (Chatter ji  and 
Robertson,  JJ.)  for  fnrther  inquiry  upon  the  question  of  custom 
by  the  following  order  delivered  by 

Robertson,  J.— One  Mazulla,  a  Mussalman,  Khot  by  caste,  27th  Jany.  1899. 
of  tahsil  Chakwal,  District  Jhelum,  died  sonless,  and  left  his 
entire  property  by  will  to  his  four  daughters.  One  of  these 
is  still  unmarried  and  is  admittedly  in  possession  of  the  prop- 
erty, another  has  since  been  divorced  by  the  son  of  plaintiff, 
and  is  at  present  subsisting  on  this  land.  The  plaintiff,  Dulla, 
is  the  brother  of  Mazulla,  testator,  and  he  sues  to  set  aside  the 
will  as  invalid  by  custom.  He  admits  the  right  of  the  un- 
married daughter,  Mussammat  Bakht  Bano  in  the  plaint  to 
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remain  in  possession  of  ber  share  till  death  or  marriage,  but 
claims  possession  of  the  rest  as  well  as  a  declaratory  decree 
declaring  the  will  invalid.  Plaintiff's  son  acting  as  bis  mvkh- 
tzar,  admitted  that  Mussammat  Bakht  Bano  was  in  possession 
of  all  the  land  and  is  entitled  to  hold  it  for  life,  and  it  is 
sought  to  bind  plaintiff  by  this  declaration  :  We  may  as  well 
deal  with  this  point  at  once.  Clearly  the  statement  of  plaintiff's 
son  on  this  point  which  tho  Divisional  Judge,  we  may  remark, 
considers  must  have  been  incorrectly  recorded,  acting  as  agent, 
in  the  conduct  of  the  case  being  as  it  is  not  in  accordance  with 
the  plaint  cannot  be  held  to  bind  the  plaintiff  as  the  formal 
admission  of  a  party,  and  no  authority  was  quoted  against  this 
view.  It  will  have  to  be  considered,  however,  as  a  piece  of  evi- 
dence, and  it  was  recorded  on  solemn  affirmation.  To  this  point 
we  will  return  later.  We  now  proceed  to  consider  whether  or 
not  the  will  is  valid  according  to  the  custom  of  the  Knots'  tribe 
in  the  Chakwal  tdhsil. 

The  original  Court  framed  an  issue  on  this  point,  heard 
evidence,  and  had  a  local  inquiry  made.  The  report  submitted 
by  the  local  commission  was  in  favour  of  the  existence  of  a 
custom  of  devolution  by  will  and  the  original  Court  remarked 
that  in  his  opinion  the  burden  of  proving  that  no  such  custom 
exists  should  be  thrown  on  plaintiff,  quoting  Punjab  Record, 
Nos.  107  and  108,  U93,  in  favour  of  this  view. 

But  in  the  face  of  the  later  rulings  on  the  subject,  inter 
alia  Punjab  Record,  Nos.  59  of  1895,  83  of  1895,  88  of 
1895,  93  of  1895,  23  of  1896,  57  of  1896,  it  must  clearly 
be  held  that  the  onus  of  proving  that  devolution  of  property 
by  will  by  a  sonless  proprietor  to  his  daughters  in  presence 
of  near  collaterals  is  valid  mast  be  thrown  on  the  party 
asserting  it.  In  that  series  of  judgments  it  has  been  held 
in  No.  59  of  1895  that  in  presence  of  other  agnatic  heirs, 
a  childless  proprietor  has  no  power  to  gift  or  will  any 
portion  of  his  ancestral  land  to  his  daughter  among  Chuhan 
Rajputs  of  Chakwal,  No.  83  of  1895  deals  similarly  with  Khan- 
daza  Chuhan  of  Chakwal,  No.  88  of  1895  deals  with  Awans  of 
Talagang,  the  neighboa ring tah&il  to  Chakwal  in  the  same  district, 
No.  107  of  1893  deals  with  Muhammadan  Kamal  Jats  of  Jhelum 
tahsil,  aud  No.  108  with  Awaus  of  the  Jhelum  District,  and  they 
all  take  the  same  view  as  to  the  absence  of  power  on  the  part  of 
a  sonless  proprietor  to  alienate  by  way  of  gift  or  will  to  his  daugh- 
ters in  the  presence  of  agnates.  Custom  in  the  Jhelum  District,  it 
may  be  urged,  is  tribal  not  local,  but  while  we  accept  at  once 
the  proposition  that  if  a  custom  be  clearly  proved  to  exist,  among 
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the  Khots,  it  is  binding,  though  foand  not  to  exist  among  the 
neighbouring  tribes,  we  are  distinctly  of  opinion  that  the  fact 
that  absence  of  any  such  custom  among  the  principal  agricul- 
tural tribes  of  the  surrounding  tracts  from  which  this  tribe  is 
not  specially  distinguishable  is  by  no  means  an  unimportant 
fact.  As  regards  the  Rlw.ij-l-am  the  entries  in  respect  to  the 
Jhelum  District  have  already  been  freely  arrainged  in  several  of 
the  judgments  quoted  {inter  alia  No.  59  of  1895).  This  Riivaj-i- 
am  was  apparently  drawn  up  in  very  similar  term3  for  a  number 
of  different  tribes  and  has  been  held  not  to  be  of  great  weight. 
The  mere  entry  in  the  general  Riwaj-i-am  in  this  case  must 
in  this  case  be  held  insufficient  to  throw  the  onus  of  proving 
the  invalidity  of  the  will  on  the  plaintiff.  As  regards  independ- 
ent proof  of  the  existence  of  a  custom  in  favour  of  the  validity 
of  the  will  the  Divisional  Judge  after  carefully  examining  the 
evidence  produced  and  precedents  cited  in  support  of  this  cus- 
tom has  come  to  the  conclusion  that  it  has  not  been  proved  to 
exist,  and  we  see  no  reason  to  differ  from  that  finding  or  to 
suppose  that  a  further  inquiry  would  be  of  any  value  as  likely 
to  lead  to  a  different  result  and  we  accordingly  accept  this 
view  of  the  learned  Divisional  Judge  that  it  is  not  proved  that 
the  testator  was  entitled  by  custom  to  devolve  his  property  on 
his  daughters  by  will  in  presence  of  plaintiff. 

But  as  regards  the  rights  of  the  unmarried  daughter,  Mus- 
sammat  Bakht  Bano,  to  retain  possession  of  the  property  until 
her  death  or  marriage,  the  case  is  quite  different. 

The  plaintiff's  son  was  not,  we  have  held,  able  to  bind  his 
father  by  a  statement  as  his  mukhtiar,  but  as  a  witness  his 
statement  that  Mussammat  Bakht  Bano  as  unmarried  daughter 
having  no  brothers  was  actually  in  possession  of  the  inheritance 
and  entitled  to  retain  it  for  life  is  of  great  weight.  Sir  Charles 
Roe  in  Tribal  law,  page  20,  says  "  widows  are  usually  allowed 
"  to  hold  their  husbands'  estates  for  life  or  until  re-marriage  and 
"  the  same  privilege  is  extended  by  some  tribes  to  unmarried 
"  daughters  and  but  more  rarely  to  married  daughters  who  have 
"become  widows.  No  volume  of  Customary  law  has  been  pre- 
pared for  the  Jhelum  District  and  there  is  no  mention  of  this 
point  in  the  extract  of  the  Rivai-i-am  before  us.  But  in  the 
neighbouring  and  very  similar  Rawalpindi  District  it  is  noted 
in  the  volume  on  Customary  law,  page  12,  in  answer  to  question 
19  that  unmarried  daughters  if  there  be  no  male  issue  take  the 
whole  inheritance  until  marriage  or  for  life,  the  inheritance 
then  reverting  to  the  father's  male  kindred."  And  the  plaint- 
iff's   son  Mawaz  in.  his  statement  says:    Mussammat  Bakht 
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"  Bano  is  in  possession  of  the  inheritance  and  is  entitled  (masta- 
"  hak)  to  possession  until  marriage  or  death."  The  Jhelum 
Ritooj'i-am  is  not  very  clear  on  the  point  and  as  noted  above  this 
is  a  gomewhat  discredited  docnment. 

Under  these  circumstances  we  consider  it  necessary  to  re- 
mand the  case  for  an  inquiry  in  to  the  custom  on  these 
points :  — 

(1).  Whether  or  not  it  is  the  custom  in  the  Khot  tribes 
for  unmarried  daughters  of  sonless  parents  to 
retain  possession  of  their  father's  inheritance  until 
marriage  or  death. 

(2).  Whether  or  not  daughters  of  sonless  parents  who 
have  been  married  but  subsequently  divorced  and 
not  re-married  have  any  rights  over  the  property 
of  their  father  ? 

Remand  under  Section  566,  Civil  Procedure  Code.  Return 
to  be  made  to  this  Court  in  three  months. 


A  return  having  been  made  to   the  order  of  remand,  the 
judgment  of  the  Court  was  delivered  by 
27th  Oct.  1899.  Robertson,  J. — This  case  was  remanded  by  this  Court  by 

an  order,  dated  27th  January  1899,  for  an  inquiry  on  two  points 
only,  the  first  was  whether  or  not  it  is  the  custom  in  the  Kahut 
or  Khot  tribe  of  the  Jhelum  District  for  unmarried  daughters  of 
sonless  parents  to  retain  possession  of  their  fathers'  inheritance 
until  marriage  or  death  ? 

The  second  referred  to  the  rights  of  daughters  in  similar 
circumstances  who  have  married  and  been  divorced,  but  as  the 
appellant  concerned  in  that  part  of  the  reference  is  now  ad- 
mittedly re-married  it  is  unnecessary  to  come  to  any  finding  on 
that  issue,  and  it  may  be  dismissed  from  consideration. 

The  case  was  sent  by  the  learned  Divisional  Judge  to  the 
M unsif  Walagauhar  for  inquiry,  and  the  learned  Divisional 
Judge  has  also  recorded  hi3  opinion.  The  Mttrtsif  notes  that 
seven  witnesses  gave  oral  evidence  in  favour  of  the  appellants 
and  one  case  was  cited  of  unmarried  daughters  of  a  sonless 
father  in  the  village  in  which  the  land  in  suit  is  situated,  who 
had  retained  the  whole  of  her  father's  land  during  spinster- 
hood.  The  other  side  produced  eight  witnesses  who  gave  oral 
evidence  in  favour  of  the  plaintiff's  contention  and  mentioned 
an  instance  in  which  two  girls  living  in  the  very  village  of  Udhar- 
wal  concerned  in  this  case,  received  maintenance  only,  although 
they  had  uo   brothers  and    were  unmarried.     On  further  en* 
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quiry,  after  calling  for  the patwari  and  his  p?pers,  however,  it 
was  discovered  that  in  that  case  also  the  unmarried  brotherless 
daughters  were  actually  in  possession  of  the  whole  of  their 
father's  land.  The  Munsif  finally  came  to  the  conclusion  that 
the  existence  of  the  custom  alleged  in  favour  of  brotherless 
daughters  had  been  established,  and  the  learned  Divisional 
Judge  states  that  he  is  of  the  same  opinion.  In  our  remand 
order  we  have  already  discussed  the  admission  to  the  same 
effect  made  by  the  plaintiff's  son  who  was  conducting  the  case 
for  his  father,  or  at  least  assisting  him  in  its  conduct. 

After  hearing  counsel  against  the  finding  of  the  lower 
Courts,  and  for  the  appellant,  we  are  of  opinion  that  the  lower 
Courts  are  correct  in  their  view.  Cases  in  which  unmarried 
brotherless  daughters  claim  the  right  of  enjoying  the  whole  of 
their  father's  landed  property  during  life  or  celibacy  cannot  be 
very  common,  and  the  existence  of  two  such  cases  in  the  very 
village  in  which  the  land  in  question  is  situate  is  strong  evidence 
in  favour  of  the  existence  of  a  well  established  custom.  We  there- 
fore find  that  among  the  Khots  (Kahuts)  of  the  village  of 
Udharwal,  tahsil  Chakwal  of  the  Jhelum  District  unmarried 
brotherless  daughters  are  entitled  to  possession  of  the  lands  of 
their  father,  for  life,  or  so  long  as  they  remain  unmarried. 

It  follows  that  the  plaintiffs  are  not  entitled  to  possession 
as  against  Mussammat  Bakht  Bano,  and  her  appeal  is  accepted 
accordingly  with  costs  throughout. 

As  regards  the  other  three  appellants  the  appeals  dismissed 
with  costs. 


No.  57. 

Before  Mr.  Justice  Reid,   Chief  Judge. 

MALIK  SOHARA  KHAN  AND  OTHERS,— (Plaintiffs),— 
PETITIONERS, 

Venus 

AHMAD  KHAN  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 

Case  No.  437  of  1899. 

Specific  Relief  Act,  1877,  Sections  54,  56 — Temporary  injunction  to  re- 
strain partition  proceedings  in  Revenue  Court. 

Held,  that  the  same  principles  apply  to  the  granting  of  a  temporary 
injunction  as  to  the  grant  of  a  perpetual  injunction,  and  that  these  prin- 
ciples  must  be  sought  in  the  Specific,  Relinf  Act. 

L  L.R.,Vl  Bom,,  26G, followed. 


Revision  Side. 
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Held,  therefore,  that,  in  accordance  with  the  principle  embodied  in 
Section  56  (6)  of  the  Specfic  Relief  Act,  the  Chief  Court  is  not  competent 
to  grant  a  temporary  injunction  to  restrain  partition  proceedings  in  a  Reve- 
nue Court,  the  latter  Court  not  being  subordinate  to  the  Chief  Court. 

Application  that  pending  the  decision  of  the  appeal  by  the  Ohief 
Court  an  injunction  be  issued  to  defendants  not  to  disturb  ap- 
pellants'1 possession  by  the  instrumentality  of  the  Givil  or  Revenue 
Courts. 

Madan  Gopal,  for  petitioners. 

Grey,  for  respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  :— 

$th  Nov.  1899.  Reid,  C.  J, — The  petitioners  filed  a   suit  for  a  declaration 

of  their  title  as  proprietors  of  certain  land  which  had  been  re- 
corded in  the  Revenue  papers  as  shamilai-deh,  and  their  suit 
was  dismissed.  They  have  appealed  to  this  Court  from  the  de- 
cree of  dismissal,  and  their  appeal  has  been  admitted. 

They  now  pray  for  an  injunction  restraining  the  respond- 
ents, decree-holders,  from  having  the  land  in  suit  partitioned 
by  the  Revenue  Court. 

It  is  admitted  that  partition  proceedings  are  pending,  and 
have  been  stayed  by  the  Revenue  Court  pending  the  disposal 
of  this  petition,  which  is  under  Section  493  of  the  Code  of  Civil 
Procedure. 

Now  this  section  is  applicable  to  suits  for  restraining  the 
defendant  from  committing  a  breach  of  contract  or  other  injury, 
and,  even  if  it  be  granted,  as  I  think  it  may,  that  the  object 
of  the  declaratory  suit  was  to  restrain  the  defendants  from 
committing  an  injury  in  the  exercise  of  the  rights  alleged  to 
have  been  wrongly  conferred  on  them  by  the  entry  in  the  Reve- 
nue records  over  the  property  in  suit,  this  Court  must  apply 
the  rule  laid  down  by  Sargent,  C.  J.,  in  Nusscrwanji-Merwanji 
Panday  v.  Gordon,  I.  L,  R.,  VI  Bom.,  266,  that  the  same 
general  principles  must  equally  apply  to  the  granting  of  a  tem- 
porary injunction  as  to  a  perpetual  injunction,  and  that  those 
principles  must  be  sought  in  the  Specific  Relief  Act.  Chapter 
IX  of  that  Act  deals  with  injunctions,  and  Section  54  provides 
for  relief  by  injunction  when  the  defendant  invades  or  threat- 
ens to  invade  the  plaintiff's  right  to,  or  enjoyment  of,  property 
where  the  damage  caused  or  likely  to  be  caused  cannot  be  as- 
certained, or  pecuniary  compensation  would  not  afford  ade- 
quate relief  or  cannot  be  obtained,  or  where  an  iu junction  is 
necessary  to  prevent  a  multiplicity  of  suits. 
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To  partition  the  property  in  suit  among  the  defendants, 
who  are  between  300  and  400  in  number,  would  doubtless 
lead  to  a  multiplicity  of  suits,  in  the  event  of  the  appeal  of  the 
petitioners  being  decreed,  and  it  is  doubtless  impossible  to  assess 
the  actual  damage  likely  to  be  caused  to  the  petitioner  by  the 
partition,  but  the  question  remains  whether  the  injunction 
prayed  for  can  be  granted,  having  regard  to  Section  56  (6)  of 
the  Specific  Relief  Act. 

Counsel  for  the  respondents  relies  on  Dhuronidhur  Sen 
V.  the  Agra  Bank,  I.  L.  ft.,  IV  Calc.  (F  B.),  380;  Mahib  Singh 
v.  Chotu,  1.  L.  R.,  VAIL,  i29 ;  and  Appu  v.  Kaman,  I.  L.  R.,  XIV 
Mad.,  425,  for  the  proposition  that  Section  56  (6)  is  a  bar  to 
the  grant,  the  Court  in  which  proceedings  are  pending  not  being 
subordinate  to  this  Court. 

This  proposition  must  be  conceded,  and  concludes  the  ques- 
tion.    I  dismiss  the  application  with  coats. 

Application  dismised. 


No.  58. 

Before    Mr.  Justice  Chatterji. 
SANT  SINGH,— (Plaintiff),— APPELLANT,  \ 

Versus  J.  Appbllati  Side. 

JOWALA  SINGH,— (Defendant),— RESPONDENT.  J 

Case  No.  108  of  1897. 
Custom— Power  of  female  heir  to  alienate — Mortgage   on  immovable  'prop- 
erty, sub-mortgage  of — "Immovable  propeity" 

Held,  that  a  mortgage  debt  as  long  as  it  is  charged  on  immovable 
property  is  itself  "  immovable  property." 

Held,  further,  that  under  Customary  law  no  less  than  under  Hindu 
law  a  female  has  merely  a  limited  right  of  alienation  in  respect  of  inherited 
property,  whether  movable  or  immovable. 

Further  appeal  from    the  decree  of  J.  A.   Anderson,  Esquire, 
Divisional  Judge,  Amritsar  Division,  dated  5th  January  1897. 

D.  R.  Shah,  for  appellant. 

The  judgment  of  the  learned  Judge  in  Chambers  was  as 
follows  : — 

Chatterji,  J. — The  material  facts  appear  from  the  judg-     8th   Nov.  1899. 
ments  of  the  Court  of  first  instance. 

The  Divisional  Judge  has  dismissed  the  plaintiff's  suit  on 
an  erroneous  ground. 
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I  am  clearly  of  opinion  that  a  mortgage  debt  as  loug  as  it 
is  charged  on  immovable  property  is  itself  immovable  proper- 
ty. The  definition  given  of  such  property  in  Section  3,  clause 
(25)  of  the  General  Clauses  Act  X  of  1897,  applies  to  a  mortgage 
debt.  A  mortgagee  suing  to  recover  the  mortgage  money  from 
the  mortgaged  immovable  property  would  be  governed  by  the 
provisions  of  Section  16  of  the  Code  of  Civil  Procedure.  Under 
the  Punjab  Courts  Act  such  a  suit  would  be  treated  as  a  land 
suit.  Of  course,  once  the  debt  is  realized,  it  becomes  mov- 
able property,  but  here  the  right  of  the  mortgagee  was  sub- 
mortgaged  which  is  a  right  in  immovable  property. 

Further,  I  see  no  reason  why  even  if  the  mortgage  debt 
is  movable  property  it  should  not  be  treated  on  the  same  foot- 
ing as  other  property  inherited  by  a  female  heir  from  a  male. 
The  female  heir  has  only  a  limited  right  of  alienation,  viz.,  in 
case  of  necessity  whether  property  is  movable  or  immovable. 
Under  Hindu  law  she  has  no  uncontrolled  power  over  mov- 
ables inherited  by  her,  and  I  do  not  know  that  Customary  law  lays 
down  a  different  rule.  It  would  be  a  most  dangerous  doctrine  to 
lay  down  for  the  movable  property  might  be  of  large  value, 
and  she  would  thereby  be  enabled  to  dispose  of  it  at  her  sole 
caprice  or  pleasure,  and  I  'cannot  find  any  sufficient  authority 
for  such  a  proposition. 

From  both  points  of  view  therefore  in  my  opinion  the  Divi- 
sional Judge  appears  to  be  wrong.  No  special  custom  is  set 
up  or  found  in  this  case  under  which  female  heirs  have  unlimit- 
ed power  of  disposal. 

Plaintiff  appears  to  admit  that  Mussaramat  Nihali  did  actu- 
ally execute  the  sub-mortgage,  but  denies  that  it  was  for 
consideration,  or  that  she  had  any  necessity  for  the  transaction. 
The  questions  then  for  decision  are  (1)  whether  any  consider- 
ation passed  for  the  deed,  and  (2)  whether,  if  any  money  did 
pass,  it  was  taken  for  a  valid  necessity. 

The  decree  of  the  Divisional  Judge  is  reversed  and  the  case 
is  remanded  to  his  Court  for  a  fresh  decision  with  reference  to 
the  above  remarks.  Court-fee  on  the  petition  of  appeal  to  be 
refunded.     Other  costs  to  follow  the  event. 
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No.  59- 

Before  Mr.  Justice  Anderson  and  Mr.  Justice  Robertson. 

HIRA  LAL,— (Plaintiff),— APPELLANT,  j 

I7  >  Appellate  Side, 

Versus  I 

KARORI  MAL  AND  OTHERS— (Defendants),— RESPOND-    * 

ENTS. 
Case  No.  880  of  1899. 

Civil  Procedure  Code,  1882,  Sections  2,  582,  588,  589— Order  of  Appellate 
Court  returning  plaint  for  presentation  to  proper  Court—1'  Decree" 

Held,  that  an  order  of  an  Appellate  Court  returning  a  plaint  for  pres- 
entation to  the  proper  Coart  is  not  a  "  Decree  "  but  an  order  from  which 
an  appeal  lies  under  Sections  588  and  589  of  the  Civil  Procedure  Code. 

I.  L.  R.,  XXVI  Gale,  21  o  and  I.  L.  R,,  XXI  Mad.,  234,  follotced;  No.  15, 
Punjab  Record,  1898,  not  followed. 

Further  appeal  from  the  order  of  H.  Maude,  Esquire,  Divisional 
Judge,  Delhi  Division,  dated  8th  May  1899. 

Jaishi  Ram,  for  appellant. 

Madan  Gopal,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Anderson,  J.— This- was  a  case  in  which   a  principal  sued      Sth  Nov>  1899. 
an  agent  for  an  account  to  be  rendered  at  principal's    place   of 
business  in  accordance  with  a  special  agreement  to  that  effect. 

The  first  Court,  that  of  the  Additional  District  Judge,  Gur- 
gaon,  accepting  plaintiff's  evidence  on  this  behalf  as  to  the 
place  where  the  contract  was  to  be  performed  assumed  juris- 
diction and  after  going  into  the  merits  granted  a  decree. 

The  lower  Appellate  Court  took  a  different  view  of  the  evi- 
dence and  decided  that  no  cause  of  action  had  arisen  in  Gur- 
gaon  District  and  on  that  account  only  without  going  into  the 
merits  set  aside  the  decree  and  directed  that  the  plaint  be  re- 
turned for  presentation  in  a  Court  having  jurisdiction. 

A  further  appeal  on  full  stamp  is  preferred  to  this  Court 
which  is  asked  to  interfere  and  to  hold  that  the  first  Court  had 
jurisdiction  and  to  remand  the  appeal  for  decision  by  the 
Divisional  Judge. 

A  preliminary  question  has  arisen  as  to  whether  the  case 
should  be  treated  as  an  appeal  from  a  decree  or  order  or  as  an 
application  for  revision. 

Mr.  Madan  Gopal  has  pointed  ont  that  Roof  ion  40  of  the 
Courts  Act  allows  an  appeal  from  the  appellate  decree  of  a 
Divisional  Court  and  demurs  to  treating   the   order   passed  by 
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the  Divisional  Judge  as  such  inasmuch  as  he  has  not  finally 
adjudicated  upon  any  right  claimed  or  defence  set  up  and  he 
has  referred  us  to  the  remarks  on  page  14  of  Mr.  Hukam  Chand's 
annotated  edition  of  the  Civil  Procedure  Code,  where  it  is 
pointed  out  that  the  definition  of  the  word  "  decree  "  in  the  Code 
of  1877  as  meaning  "the  formal  order  of  the  Court  in  which 
"the  result  of  the  decision  of  the  suit  or  other  judicial  proceed- 
"  ing  is  embodied  "  has  had  to  be  altered  as  being  defective 
in  practice  and,  after  several  modifications,  has  received  it  in 
its  present  form. 

Mr.  Jaishi  Ram  does  not  seriously  dispute  that  the  order  now 
under  appeal  maybe  treated  as  an  order  rather  than  a  decree, 
but  states  that  he  followed  the  ruling  of  Pnnjab  Record.  No.  15 
of  1898  in  which  a  single  Judge  of  this  Conrt  decided  that  an 
order  of  an  Appellate  Court  returning  a  plaint  for  amendment 
or  for  presentation  to  the  proper  Court  is  not  appealable  under 
Section  588  (6)  of  the  Civil  Procedure  Code,  that  clause  being 
applicable  only  to  orders  passed  by  Courts  of  first  instance. 

Our  learned  colleague  in  deciding  that  case  followed  a  rul- 
ing of  the  Allahabad  High  Court,  7.  L.  R.,  Ill  All,  456.  Since 
then  the  High  Courts  of  Madras  and  Calcutta  have  taken  a 
contrary  view  in  I.  L.  R.,  XXI  Mad.,  234  and  7.  L.  /?.,  XXVI 
Gale,  275. 

The  Madras  High  Court  treating  of  the  respondents'  objec- 
tion that  no  second  appeal  lay  inasmuch  as  the  decision  of  the 
Subordinate  Judge  appealed  against  was  not  an  adjudication 
upon  the  right  claimed  or  defence  set  up  falling  under  Section 
2  of  the  Civil  Procedure  Code  and  therefore  not  a  decree  but  an 
order  directing  the  return  of  the  plaint,  aud  that  therefore  the 
appeal  should  have  been  preferred  under  Section  588  of  the 
Civil  Procedure  Code,  held  the  contention  to  be  well  founded. 

The  Calcutta  Court  at  page  278  of  the  ruling  referred*  to 
above  held  that,  Section  588  of  the  Code  of  Civil  Procedure, 
lays  down  that  au  appeal  shall  lie  from  certain  orders  men- 
tioned therein,  one  of  those  being  an  order  returning  a  plaint 
for  the  purpose  of  being  presented  to  the  proper  Court  as  men- 
tioned in  Article  6  of  that  section,  and  it  is  provided  that  the 
orders  passed  in  appeals  under  that  section  shall  be  final,  that  is 
to  say,  that  there  shall  be  only  one  appeal  against  au  order  of 
the  kinds  mentioned  in  Section  588,  and  that  though  no  doubt 
the  order  contemplated  in  Article  6  of  the  section  is  one  which 
it  is  ordinarily  within  the  province  of  the  Court  of  first  instance 
where  the  plaint  is  presented  to  make,  yet  the  like   order  may 
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also  be  made  by  the  Appellate  Court  uuder  the  powers  confer- 
red upon  it  by  Section  582. 

The  wording  of  the  clause  in  the  text  of  the  Code  makes  no 
distinction  between  an  Appellate  Court  or  Court  of  first  in- 
stance. 

After  considering  the  authorities  and  noting  the  fact  that 
the  Allahabad  decision  was  passed  in  1881  before  the  Code  of 
1882  with  its  new  definition  of  the  word  "decree"  had  come 
into  force,  we  think  we  should  rather  follow  the  rulings  of  the 
Hisrh  Courts  of  Madras  and  Calcutta  and  hold  the  order  of  the 
Divisional  Judge  to  b>3  an  order  and  not  a  decree  and  appeal- 
able under  Sections  588  and  589,  Civil  Procedure    Code. 

[The  remainder  of  the  judgment  is  not  material  for  the  purpose  of  this 
Report — Kd.,  Punjab  Record.'] 

No-  60. 

Before  Mr.  Justice.  Anderson  and  Mr.  Justice.  Robertson. 

JOWAHAR  SINGH  AND  OTHERS,— (Defendants),- 
APPELLANTS, 
Versus 
HARIA  MAL,— (Plaintiff),— RESPONDENT. 

Case  No.  524  of  1899. 

Suit  for  an  adjustment  rf  accounts — Suit  by   agent   against  principal — 
Contract  Act,  1872,  Section  21.3. 

Held,  that  though  uuder  Section  213  of  the   Contract   Act,    1872,   an 
agent  is  under  a  statutory  obligation  to  render  accounts    to   his  principal 
the  principal  is  under  no  counter  statutory  obligation  of   the    same    nature 
towards  the  agent. 

In  the  absence,  therefore,   of   special  circumstances,    trade  usao-e   or 

^^—^— ■—*—'■  '■■"— ■^■■— —"■■■!         -ninn»n.un»Tt.w  p 

definitecon^c^J^^aen  the  parties.tfie  principal  cannot  be  compelled 
to  k^ep  accounts  for,  or  render  accounts  to  his  agent,  so  as  to  entitle  the 
latter  to  sue  the  former  for  an  adjustment  of  accounts,  even  though  in 
point  of  fact  the  principal  has  actually  kept  accounts. 

The  right  to  claim  a  statement  of  accounts  is  an  unusual  form  of  relief 
only  granted  in  certain  specific  ca^es,  and  is  only  to  be  claimed  when  the 
relationship  between  the  parties  is  such  that  this  is  the  only  relief  which 
will  enable  the  claimant  to  satisfactorily  assert  his  legal  rights. 

Further  appeal  from  the  decree  of  Captain  G.  Q.  Beadon,  Divisional 
Judge,  Amritsar  Division,  dated  5th  April  1899. 
Ganpat  Rai  and  Lai  Chand,  for  appellants. 
K.  P.  Roy  and  Ishwar  Das,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

RorfER rsoN,  J.— This  is  a  suit  brought  by   the  plaintiff's     JOtft  Nov.  1899. 
agents,  for  an  adjustment  of  accounts  and   recovery  of  money 
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which  may  after  adjustment  of  accounts  be  found   due   by   the 
defendants. 

The  counsel  for  the  respondent  at  very  grout  length  en- 
deavoured to  argue  that  the  suit  was  not  in  fact  one  for  an 
account,  but  for  money  due  as  well  as  anything  beyond  the 
specified  sum  claimed  in  the  plaint  which  might  be  awarded. 
It  is  as  well  to  dispose  of  this  point  first.  It  is  quite  clear  that 
this  is  a  suit  for  account  pure  and  simple.  Under  Section  7  (4) 
of  the  Court  Fees  Act,  it  was  necessary  for  the  plaintiff  to  value 
the  suit,  and  he  has  done  so  at  Us.  600  stating  his  readiness  to 
pay  any  further  stamps  found  due  if  on  adjustment  of  account 
more  than  Rs.  600  is  found  due  to  him,  and  under  Section  11, 
Court  Fees  Act,  it  is  only  in  a  suit  for  an  account  and  in  two 
other  specified  cases  that  such  a  proviso  could  be  made. 

The  question  therefore  which  has  to  be  decided  is  whether, 
in  view  of  the  trade  connection  between  the  parties,  the  plaint- 
iff can  sue  for  an  account  from  the  defendants  and  throw  on 
them  the  onus  of  showing  how  much  is  due  to  plaintiff  instead  of 
bringing  his  own  definite  claim  for  money  due  to  him. 

The  plaintiff  is  admittedly  the  defendant's  agent.  Section 
213  of  the  Contract  Act  lays  down  the  duty  of  an  agent  to  render 
account  to  his  principal,  but  it  is  nowhere  laid  down  in  that 
Act  that  it  is  the  duty  of  the  principal  to  render  accounts  to 
his  agent. 

The  plaintiff's  counsel  laid  stress  upon  the  fact  that  the 
defendants  keep  accounts  and  therefore  are  bound  to  render 
an  account  to  the  plaintiff.  The  appeal  to  this  Court  is  founded 
on  the  exactly  opposite  contention,  "That  the  relation  of  the 
"parties  is  not  such  as  to  impose  upon  the  defendants-appellants 
"  an  obligation  to  keep  accounts,  the  plaintiff  is  not  therefore 
"  entitled  to  demand  accounts  " 

It  is  obvious  that  the  mere  fact,  that  the  defendants  keep 
accounts  does  not  give  the  plaintiff  of  necessity  any  right  to 
(--  ,  claim  "  an  account  "  from  them.  The  plaintiff  may  be  entitled 
to  call  upon  defendants  to  produce  their  account-books,  and 
may  be  entitled  to  examine  them  and  to  produce  them  in  evi- 
dence, but  this  is  quite  a  different  thing  from  laying  the  onus 
of  making  out  a  statement  of  account  upon  the  defendants  for 
the  plaintiff's  benefit. 

In  the  absence  of  special  circumstances,  trade  usage,  or 
definite  contract  it  would  not  appear  that  defendants  were  under 
any  obligation  to  keep  accounts  for  the  plaintiff  and  render 
accounts  to  them.    The  plaintiff  was  no  doubt  under  a  statutory 
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obligation  to  render  accounts  to  the  defendants,  bat  there  is  no 
counter  obligation  of  the  same  nature  provided  for  in  the  Con- 
tract Act  or  elsewhere  so  far  as  we  are  aware.  It  is  contended 
for  the  appellants  that  the  plaintiff  should,  and  as  far  as  known 
did  keep  his  own  accounts  and  can  claim  any  sum  which  he 
alleges  to  be  due,  and  may  be  entitled  to  call  upon  defendants 
to  produce  his  books  to  support  plaintiff's  claim,  but  that  he  is 
not  entitled  to  call  upon  defendants  to  furnish  him  with  accounts. 
There  is  a  good  deal  of  force  in  this  contention.  The  right  to 
claim  a  statement  of  accounts  is  an  unusual  from  of  relief  only 
granted  in  certain  specliic  cases  and  is  only  to  be  claimed  when 
the  relationship  between  the  parties  is  such  that  this  is  the  only 
relief  which  will  enable  the  claimant  to  satisfactorily  assert 
his  legal  rights.  It  is  urged  by  respondent's  counsel  that  such 
a  relationship  exists  in  this  case,  and  Punjab  Record,  No.  122  of 
1881  was  quoted  in  support  of  this  contention.  The  raling 
quoted,  however,  appears  to  lean  the  other  way,  for  the  learned 
Judges  remarked  that  "  there  must  be  something  more  than  a 
"  mere  relation  of  debtor  and  creditor  before  one  party  can  be 
"  held  entitled  to  sue  the  other  for  an  account,  the  defendants 
"  must  stand  in  some  other  relation  to  the  plaintiff  as,  for  instance, 
"  that  of  agent,  &c,  &c,"  Here  it  is  the  plaintiff  who  is  the  a»ent 
the  defendants  are  the  principal. 

Thereis  nothing  whatever  to  show,  nor  was  it  as  a  matter 
of  fact  urged  before  the  lower  Court,  that  there  was  any  special 
usage  of  trade  which  imposes  on  t lie  defendants  the  duty  of 
keeping~an  account  for  the  plaintiff.  And  it  is  speaking  gene- 
rally ^tliis  duty-on-t-tre-praTtof  the  defendants,  to  keep  accounts 
for  the  plaintiff  which  entitles  the  latter  to  succeed  in  a  suit 
of  this  nature.  The  mere  fact  that  defendants  die],  keep  an 
account  does  not  entitle  the  plaintiff  to  this  relief.  He  must  be 
under  an  obligation  to  do  so  for  the  plaintiff's  benefit. 

The  contention  of  the  counsel  for  the  respondent  that  the 
defendants  were  in  any  sense  trustees  for  the  plaintiff  is  quite 
untenable.  Story  on  the  Law  of  Agency,  paragraphs  326,  350, 
385  inter  alia,  were  quoted  to  us  in  support  of  the  respondent's 
case,  but  the  quotations  have  no  bearing  on  the  point  in  issue. 
The  same  may  be  said  of  the  other  authorities  (Pearson,  Law  of 
Agency,  page  299  and  quotes  Bowstead,  Law  of  Agency,  page 
247).  The  former  is  strong  on  the  point  of  the  principal's  right 
to  an  account  from  an  agent  and  the  quotation  from  the  latter 
merely  deals  with  the  case  in  which  the  accounts  are  too  com- 
plicated to  be  dealt  with  by  a  jury,  a  point  which  does  not 
arise  here. 
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As  regards  the  contention  that  the  decision  of  the  first 
Court  did  not  dispose  of  the  case,  we  are  of  opinion  that  it  did. 
This  being  clearly  a  suit  by  an  agent  for  an  account  from  his 
principal,  the  decision  that  the  plaintiff  was  not  entitled  to  sue 
for  such  an  account  decided  the  whole  case.  We,  therefore, 
accept  the  appeal  and  restore  the  order  of  the  first  Court  dis- 
missing the  plaintiff's  claim,  with  costs  throughout. 

Appeal  allowed. 


S 


No-  61- 

Before.  Mr.  Justice  Beicl,  Chief  Judge,  and  Mr.  Justice  Gordon 

Walker. 
ALLAH  BAKHSH,— (Plaintiff),- APPELLANT, 
Appellate  Side.  \  Versus 

(       MUSSAMMAT  AMIR  BEGUM  AND  OTHERS,— (Defend- 
ants),—RESPONDENTS. 
Case  No.  1619  of  1898. 

Punjab  Courts  Act,  1884,  Section  40  (1)  (d) — Certificate  granted  by 
Divisional  Court,  power  of  Chief  Court  to  reject  on  ground  that  no  question 
of  law  was  involved — Muhammadan  law — Dissolution  of  marriage  by  reason 
of  apostacy. 

Where  a  certificate  was  granted  by  the   Divisional  Judge  under  Sec- 
tion 40  of  the  Punjab  Courts    Act,   1884,  to  the  effect  that  questions  of 
Muhammadan  law  were  involved,  held,   that  it  was  not  open   to    the    Chief 
Court  to  reject  or  ignore  such  certificate  on  the  ground  that  no    question  of 
law  was  involved,  the  appeal  having  been  decided  on  a  question  of  fact. 

Held,  also,  that  under  Muhammadan  law  the  deliberate  repudiation 
of  tha  Muhammadan  religion  by  one  of  the  parties  to  a  marriage  effects 
a  dissolution  of  such  marriage. 

Further  appeal  from  the  decree  of   F.  A.    Robertson,  Esquire,  />//•/- 
sional  Judge,  Umballa  Division,  dated  3rd  December  1898. 
Krishna  Singh,  for  appellant. 
Sangam  Lai,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

16th  Nov  1899  Reid>  C-  J'— This  is  a  8uifc  bJ  the  aPPellant  for   custody  of 

the  first  respondent  on  the  allegation  that  she  is   his  wife. 

She  denied  the  marriage,  and  alleged  that  she  was  a  Hindu, 
the  appellant  being  a  Muhammadan. 

The  Court  of  first  instance  dismissed  the  suit,  on  the  ground 
that  the  respondent  had  ceased  to  be  a  Muhammadan,  and 
that  this  fact  of  itself  dissolved  her  marriage  with  the  appellant, 
which  it  found  to  have  taken  place. 
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The  lower  Appellate  Court  concurred  with  the  Court  of 
first  instance  except  as  to  the  marriage  which  it  did  not  think 
proved,  bat  certified  under  Section  40  of  the  Punjab  Courts  Act, 
that  certain  questions  of  Muhammadan  law,  which  justified  u 
further  appeal,  were  involved.     The  suit  was  valued  at  Rs.  900. 

A  preliminary  objection  was  taken  that  no  further  appeal 
lay,  inasmuch  as  the  decree  of  the  Court  of  first  instance  had 
been  confirmed  on  the  ground  that  the  marriage  had  not  been 
proved,  a  question  of  fact.  Rulings  of  the  Calcutta  and  Bombay 
Courts  on  certificates  for  appeal  to  Her  Majesty  in  Council, 
cited  by  either  side,  are  not  in  point,  the  question  before  us  being 
the  construction  of  Section  40  (1)  (d)  of  the  Punjab  Courts  Act. 

Neither  Section  40  nor  any  other  section  of  the  Act  vests 
in  this  Court  any  discretion  to  reject  a  certificate  granted  by  a 
Divisional  Judge,  on  the  ground  that  no  question  of  law  is 
involved,  the  appeal  having  been  decided  on  a  question  of  fact 
only. 

No  35,  Punjab  Record,  1890,  relied  on  for  the  respondent  is  so 
far  in  point  that  it  was  found  that  the  Divisional  Judge  had 
arrived  at  "  no  real  decision  of  the  point  in  issue,  whether  the 
"  fact  of  the  marriage  was  proved  "  but  had  dismissed  the  appeal 
on  the  ground  that  he  could  not  accept  it  on  the  oral  evidence 
there  being  no  documentary  evidence  and  had  granted  a  certifi- 
cate for  further  appeal  "  as  to  the  sufficiency  of  oral  evidence  in 
"such  cases."  Plowden,  S.  J.,  in  delivering  judgment  said,  "  my 
"  first  impression  was  that  this  certificate  ought  to  be  disre- 
garded, as  no  such  question  as  is  certified  is  really  involved, 
"  and  I  leave  it  open  whether  it  ought  to  be  or  not,  for  I  consider 
"  that  there  has  been  material  irregularity  in  the  disposal  of 
"  the  appeal  to  the  Divisional  Court." 

The  learned  judge  then  proceeded  to  set  aside  the  decree 
and  remand  the  case  to  the  Divisional  Court  for  re-decision 
apparently,  acting  in  the  exercise  of  the  revisional  powers  of 
the  Court  under  Section  622  of  Act  XIV  of  1882.  In  No.  45, 
Punjab  Record,  1894,  the  Divisional  Judge  held  that  the  defen- 
dants had  failed  to  prove  that  certain  deeds  were  genuine,  and 
certified  that  a  question  of  law  was  involved,  namely,  whether  the 
ouusprobandi  rested  on  the  plaintiff. 

Plowden,  S.  J.  (Rivaz,  J.,  concurring),  said. — "  It  seems  to  me 
';  clear  that  a  mere  question  of  irregularity  in  the  proceeding  of 
"  the  Court  of  first  appeal  contained  in  the  judgment,  though  it 
"  may  be  a  question  of  law  is  an  incidental  question  of  law,  and 
"not  a  question  of  law  involved  in  the  case  within  the  meaning 
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"  of  Section  40  (2).  For  these  reasons,  I  think,  that  this  appeal 
"  cannot  be  maintained  as  such,  and  that  the  appellant  can  only 
"  be  heard  as  upon  an  application  for  revision  on  the  question 
"  whether  there  has  been  a  material  irregularity  in  the  pro- 
ceedings of  the  Divisional  Court,  and  not  upon  the  merits  of 
"  the  decision  of  that  Court."  The  learned  judges  treated  the 
case  as  one  which  had  been  admitted  by  a  Judge  of  the  Court 
under  Section  40  (2),  and  did  not  consider  how  far  the  certificate 
under  Section  40  (1)  (d)  bound  the  Court  to  treat  the  case 
before  it  as  an  appeal,  in  hearing  which  questions,  which  would 
have  supplied  good  grounds  of  appeal  if  the  decree  had  been 
passed  in  an  original  suit,  had  to  be  considered  and  decided. 

The  question  before  us  was  therefore  not  decided  in  either 
of  the  cases  quoted.  We  are  uuable  to  hold  that  we  can  ignore 
the  certificate  of  the  Divisional  Court,  even  if  it  could  be  held 
that  that  Court  arrived  at  a  real  finding  on  the  question  of  the 
factum  of  the  alleged  marriage,  and  we  arc  unable  to  hold  that 
the  appeal  should  be  returned  to  the  lower  Appellate  Court  for  a 
clear  finding  on  that  point,  under  Section  622  of  the  Code. 
Treating  the  appeal  then  as  a  further  appeal  under  Section  40 
(1)  (d)  the  first  question  for  decision  is  whether  there  was  at 
the  date  of  suit  a  subsisting  marriage  between  the  appellant 
and  the  first  respondent. 

On  the  evidence  we  have  no  hesitation  in  holding  that  the 
respondent  was  not  at  that  date  a  Muhammadan.  She  pleaded 
that  she  was  not,  and  has  in  this  Court  stated  that  she  is  not 
a  Muhammadan  and  that  she  does  not  believe  in  the  Muhamma- 
dan religion. 

We  concur  in  the  exposition  of  the  Muhammadan  law  on  the 
subject  of  the  dissolution  of  a  marriage  by  the  apostacy  of  one 
of  the  parties  contained  in  No.  124,  Punjab  Record,  (P.  B.), 
1876,  and  No.  132,  Punjab  Record,  1884,  and  hold  that  the  deliber- 
ate repudiation  of  the  Muhammadan  religion  by  the  respondent 
was  such  as  would  effect  a  dissolution  of  marriage,  even  if  it 
were  held  that  she  had  married  the  appellant,  being,  at  the  date 
of  the  marriage,  a  Muhammadan.  It  is  therefore  unnecessary 
to  consider  the  question  whether  a  marriage  was  ever  effected. 

Counsel  for  the  appellant  quotes  a  passage  in  No.  132,  Punjab 
Record,  1884,  as  authority  for  holding  that  a  repudiation,  the 
object  of  which  is  to  dissolve  a  marriage,  is  ineffectual  for  that 
purpose,  and  relies  on  No.  106,  Punjab  Record,  1891,  for  the  prop* 
osition  that  the  apostacy  could  have  been  expiated.  The  latter 
case  differs  widely  from  tliat  before  us,  a  husband  who  sued  for 
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custody  being  met  by  the  allegation  that  he  had  become  an 
apostate  by  using  abusive  language  about  the  prophet.  He 
had  no  intention  of  renouncing  the  Muhammadan  religion,  and. 
used  the  language  in  a  moment  of  passion.  Here  the  conduct 
of  the  respondent  was  deliberate  and  her  object  was  to  repudi- 
ate the  Muhammadan  religion,  and  we  see  no  reason  to  hold 
that  the  repudiation  was  colourable  and  not  bona  fide. 
The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  62. 

Before  Mr.  Justice  Gordon  Walker. 

LODHI  KHAN  AND  OTHERS,— (Plaintiffs),— APPEL-       ^ 

LANTS, 

Versus 

ALI  JAN  AND  OTHERS,— (Defendants),— RESPONDENTS. 

Case  No.  447  of  1897. 


>  Appellate  Side. 


Custom — Right  of  proprietors  of tit e  to  eject  non-proprietor  from  house  built 
by  the  latter — Agreement —  Alauza  Ali  Beg,  Nowshera  tahsil,  Peshawar  District. 
Plaintiffs,  proprietors  in  the  village  of  Ali  Beg,  Nowshera  tahsil, 
Peshawar  District,  sued  to  eject  defendants,  non-proprietors  and  dyers, 
from  a  house  in  the  village,  on  the  allegations  that  the  house  was  their 
ancestral  property,  that  defendants  had  been  put  in  possession  thereof 
twenty  years  previously  and  had  occupied  it  bataur  karaiadar  on  condition 
that  they  paid  certain  does  and  dyed  plaintiffs'  clothes  when  required, 
and  that  defendants  had  failed  to  observe  the  said  conditions.  The 
lower  Courts  found  that  there  was  no  proof  that  the  defendants  had 
taken  possession  on  the  agreement  that  they  might  be  ejected  at  will ; 
that  defendants  had  either  themselves  built  the  house  or  greatly  enlarged 
it,  and  that,  in  the  absence  of  any  proof  of  special  custom,  they  must 
be  held  to  occupy  it  on  the  ordinary  village  custom.  The  lower  Courts 
further  found  that  no  such  special  custom  had  been  proved,  and  dismissed 
the  suit.     On  appeal  to  the  Chief  Court : 

Held,  accepting  the  facts  as  found  by  the  lower  Courts,  that  plaintiffs 
had  failed  to  prove  a  special  custom  whereby  they,  as  village  proprietors 
and  original  owners  of  the  site,  were  entitled  at  their  pleasure  or  on  the 
failure  of  defendants  to  pay  dues,  to  eject  the  latter  who  were  non-pro- 
prietors with  a  right  of  residence  and  to  whom  the  building  belonged. 
Further  appeal  from  the  decree  of  H.  Maude,  Esquire,  Divisional 
Judge,  Peshawar  Division,  dated  28th  November  1896. 

Duni  Chand,  for  appellants. 

Harris,  for  respondents. 

The  judgment  delivered  by  the  learned  Judge  in  Chambers 
was  as  follows  : — 

Gordon  Walker,  J.— Parties  belong  to  the  village  of  Ali    20th  Nov.  1899, 
Beg  in  tho    Nowshera   tahsil  of   the   Peshawar   District.     Tho 
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nature  of  the  suit  is  described  by   the   Divisional   Judge  in  his 
judgment  as  follows  :  — 

"  The  plaintiffs  in  this  case  are  proprietors  in  the  village, 
"  the  defendants  are  dyers,  and  non-proprietors.  The  suit  is  for 
"  the  ejectment  of  the  defendants,  from  a  house  in  the  village, 
"  and  it  has  been  dismissed.     The  plaintiffs  have  appealed. 

"  The  plaintiffs  based  their  claim  in  their  plaint  on  the 
"  allegation  that  the  house  -was  their  ancestral  property  and 
"  that  the  defendants  occupied  it  bataur  karaidar  having  been 
"  put  in  twenty  years  previously  on  the  condition  that  they  paid 
"  marriage  fees,  and  manure  (or  house  sweeping),  and  that  they 
"  would  dye  the  plaintiffs'  clothes  when  required.  It  was  also 
"  said  that  the  defendants  would  be  ejected  at  pleasure.  As 
"  they  have  failed  to  observe  the  conditions  the  plaintiffs  sued 
"  to  turn  them  out.  The  defendants  denied  that  they  were  the 
"  plaintiffs'  tenants,  or  that  they  ever  paid  any  dues  to  them." 

The  learned  Divisional  Judge  goes  on  to  find  that  the  site 
is  undoubtedly  plaintiffs,  and  that  the  defendants  have  lived  in 
the  house  for  more  than  twenty  years,  that  "  the  balance  of 
"  probability  is  that  the  defendants  built  the  house,  or  at  any 
"  rate  much  enlarged  it.  Admittedly  they  have  occupied  it 
11  continuously  for  twenty  years,  and  there  is  no  proof  that  they 
"took  possession  on  the  agreament  that  they  might  be  ejected 
"  at  will.  Hence  to  use  the  words  of  Plowden,  J.,  in  the  case 
"  reported  as  No.  34  of  1882  in  the  'Punjab  Record,  evidence  of  a 
"  very  distinct  and  unequivocal  character  is  required  to  prove  that 
"a  custom  exists  under  which  the  plaintiffs  can  eject.  No  such 
11  evidence  has  been  produced,  and  under  the  circumstances  I 
"  consider  that  plaintiffs'  suit  must  fail," 

The  appeal  was  accordingly  dismissed,  and  the  plaintiffs 
applied  to  this  Court  under  Section  40  of  the  Punjab  Courts 
Act,  and  their  petition  was  admitted  as  a  further  appeal.  In 
admitting  the  appeal  the  late  Chief  Judge  (Sir  C.  Roe) 
recorded  the  following  note  : — 

"The  facts  found  are,  that,  although  the  plaintiffs  are 
"  owners  of  the  site  of  the  house,  their  allegation  that  they 
"  gave  the  house  itself  to  defendants  on  rent  with  an  express 
"  condition  that  they  were  to  be  ejected  at  will,  is  untrue.  The 
"  defendants  built  the  house  themselves  or  so  repaired  and 
"  enlarged  it  as  to  make  it  practically  a  new  house,  and  they 
11  must  be  held  to  hold  it  on  the  ordinary  village  custom.  This 
"  custom  the  Courts  find  does    not    justify    the    ejectment  of 
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"  defendants  at  the  mere  will  of  the  plaintiffs,  or  rather* 
"  the  finding  of  the  Divisional  Judge  is  that  the  general  prin- 
ciples as  laid  down  in  No.  34  of  1882  are  applicable,  and 
"  no  special  custom  ;  has  been  proved  against  them.  I  think 
"  the  question  of  custom  may  be  considered  by  a  Bench,  and 
"  1  admit  this  petition  as  a  further  appeal.  The  judgment  of  the 
"  first  Court  in  the  case  of  1884,  upheld  on  appeal  by  Mr.  H.  A. 
"  Anderson,  certainly  finds  very  distinctly,  and  refers  to  many 
"  previous  decisions  in  support  of  the  finding  that  by  local 
"  custom  the  tenant,  even  when  he  has  built  a  house  himself, 
"  can  be  ejected  on  payment  of  a  proper  price  for  the  materials. 
"  The  local  Commissioner  finds  the  same  in  this  case,  and  the 
"  patwati  says  that  this  is  the  rule  laid  down  in  the  Jliwaj- 
"  i~am  of  both  settlements.  The  first  Court  should  be  asked  to 
"  obtain  and  send  up  extracts  from  those  records  (the  Riwaj-i- 
"  am)  which  refer  to  this  custom,  and  the  case  referred  to  by  the 
"  Divisional  Judge  as  one  in  which  he  reviewed  all  the  decisions, 
"  should  also  be  called  for.  It  is  further  to  be  noted  that  in  the 
"  present  case  the  plaintiffs  seek  to  eject  defendants  not  merely 
"  at  their  own  will  and  pleasure,  but  because  the  latter  dis- 
"  tinctly  refuse  to  pay  the  customary  dues." 

I  have  now  heard  counsel  for  plaintiffs,  and  I  think  that 
the  appeal  must  fail.  On  the  finding  as  to  the  facts  by  the 
lower  Courts,  of  which  I  see  no  reason  to  doubt  the  correct- 
ness, the  case  is  an  ordinary  one  between  village  proprietors 
who  are  the  original  owners  of  the  site,  and  non-proprietors 
who  have  the  right  of  residence  and  to  whom  the  buildings 
belong. 

On  referring  to  the  decision  of  1884  by  Mr.  H.  A.  Anderson 
(Judicial  Assistant  Commissioner),  I  think  it  is  clear  that  it 
can  on  the  above  finding  of  facts  here  have  no  bearing  on  the 
present  case.  In  Mr.  Anderson's  judgment  the  following 
occurs  :— "  The  Tahsildar  finds  it  proved  that  the  plaintiff  re-built 
"  the  house  four  years  ago,  placed  Wasim  '  (who  was  the  defend- 
"  ant-appellant  in  that  case)  '  in  it  as  his  hamsaia  and  took  his 
"  sweepings  for  the  three  years.  By  the  custom  of  the  district 
"  the  plaintiff  is  entitled  to  evict  Wasim."  It  is  clear  from  this 
that  in  that  case  the  defendant  was  in  fact  a  mere  house 
tenant  occupying  a  house  which  was  the  property  of  the  plaint- 
iff, so  that  the  present  case  is  entirely  different  from  that  one. 
As  observed  by  Benton,  J.,  in  Punjab  Record,    No.   37  of   1890, 

*  The  portion  of  the  judgment  of  the  learned  Divisional  Judge  here 
referred  to  is  printed  as  a  Note  to  the  judgment  in  this  case  — Ed.,  Punjab 
Record. 
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"  the  usual  custom  is  that  any  one  may  eject  an  occupant  from 
"  a  house  built  by  himself  which  he  has  given  for  occupation  on 
"  payment  of  rent  or  dues  or  services,  but  it  is  different  with 
"persons  tcho  have  built  their  oivn  houses  on  other  people 's  land" 

I  have  been  referred  to  certaiu  entries  in  the  Wajib-ul-arz 
(which  are  embodied  in  the  Riwaj-i-am)  to  the  effect  that  in 
the  event  of  ejectment  the  tenant  shall  be  entitled  to  the  materials 
of  the  house,  and  I  am  asked  to  draw  the  inference  from  this 
that  the  village  proprietors  who  are  the  eventual  owners  of 
the  site  have  the  power  of  ejectment.  But  no  such  infer- 
ence could  reasonably  be  drawn,  and  there  is  no  direct  pro- 
vision for  ejectment, 

I  find  that  plaintiffs  have  entirely  failed  to  prove  a  custom 
that  would  entitle  them  to  eject  the  defendants  either  at 
their  will,  or  for  failure  to  pay  dues,  render  services,  &c. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

The  judgment  of  the  Divisional  Judge  (Mr.  Maude)  referred  to  in  Mr. 
Justice  Koe's  Note  is  as  follows  : — 

"  This  is  an  appeal  from  an  order  decreeing  the  plaintiff's  possession  of 
"  a  house  on  payment  of  Ra.  104-14-0  to  the  defendants  as  the  value  of  tho 
"  materials. 

"  The  suit  is  one  of  the  many  ones  arising  in  the  Peshawar  District  be- 
"  tween  proprietors  in  the  village  and  non-proprietors  whom  the  former 
"  claim  to  eject  at  will  from  houses  erected  by  the  latter  on  sites  originally 
"  belonging  to  the  former.  In  the  present  case  the  plaintiff  is  a  lambardar 
"  of  a  Mohmaud  village,  Deh  Bahadur.  He  admits  that  the  house  in  question 
"was  built  some  ten  or  eleven  years  ago  by  the  defendants'  fathers:  he 
"  alleges,  however,  that  there  was  a  definite  agreement  that  the  plaintiff 
"  should  be  at  liberty  to  oust  the  occupants  of  the  house  at  any  time  on 
"payment of  the  value  of  the  wood  used  in  building  the  house.  This 
"  agreement  is  farther  alleged  to  be  in  accordance  with  the  custom  of  tho 
"  village.  Tho  defendants  deny  the  existence  of  any  such  custom  and  that 
"  their  fathers  entered  into  any  such  agreement. 

"  The  lower  Court  has  found  that  the  plaintiff  has  failed  to  prove  that 
"  tho  alleged  agreement  was  made,  but  it  has  found  that  the  alleged  custom 
"  does  exist  and  that  therefore  the  plaintiff  is  entitled  to  eject  the  defend- 
ants. For  the  defendants  it  is  contended  that  the  case  is  similar  to 
"  those  reported  in  Punjab  Records,  No.  34  of  1882  and  No.  50  of  1888,  both 
"  of  which  refer  to  tho  Peshawar  District.  In  tho  former  case  Plowden,  J., 
"remarked  that  '  when  a  village  proprietor  gives  a  vacant  site  to  a  non- 
"  proprietor  in  order  that  tho  latter  may  erect  a  residence  thereon  at  his 
"  own  cost,  tho  presumption,  in  the  absence  of  any  express  stipulation  or 
"  local  custom  to  tho  contrary,  is  that  both  parties  intend  that  the  person 
"  building    tho  houso   shall   have  a  permanent  right  of  occupancy.  And  in 
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"  the  later  judgment  cited,  it  is  laid  down  that  where  the  house  has  been 
"  proved  to  have  been  bnilt  by  the  non-proprietor,  and  the  proprietor  alleges 
"  the  existence  of  a  custom  whereby  ho  can  eject  the  occupant,  such  a 
11  custom  would  require  to  be  proved  by  evidence  of  a  very  distinct  and 
"  unequivocal  character.  In  the  present  case  there  is  certainly  no  such 
"  evidence  of  custom,  and  as  for  the  alleged  express  agreement  there  is  no 
"proof  of  it. 

"  For  the  plaintiff  my  attention  has  been  drawn  to  Punjab  Record, 
"  Judgment  No.  37  of  1890,  but  that  case  related  to  a  special  custom  in  the 
"  Shahpur  District,  and  does  not  help  the  plaintiffs'  contention.  On  the 
contrary,  in  that  case,  Mr.  Justice  Benton,  who  had  large  experience  of 
"  the  Peshawar  District,  remarked  '  the  usual  custom  is  that  any  one  may 
"  '  eject  an  occupant  from  a  house  built  by  himself  which  he  has  given  for 
"  '  occupation  on  payment  of  rent  or  dues  or  services,  but  it  is  different  with 
"  ' persons  [who  have  built  their  men  houses  on  other  people's  land.'  I  find 
u  that  there  is  another  reported  ruling  of  the  Chief  Court.  Punjab  Record, 
"  No.  88  ^of  1889,  which  supports  the  view  that  a  non-proprietor  is  not  liable 
11  in  the  Peshawar  District  to  be  ejected  from  a  house  built  by  himself  or 
"  his  ancestors,  even  on  payment  of  the  value  of  the  materials.  I  therefore 
u  accept  the  appeal,  and  reversing  the  order  of  the  lower  Court,  dismiss 
"  plaintiff's  suit  with  costs  in  both  Courts." 


No-  63. 

Before  Mr.  Justice  Anderson  and  Mr.  Justice  Robertson. 

DAL  CHAND  AND  OTHERS —(Plaintiffs),— 

APPELLANTS, 

Versus  \  Appillati  Side. 

MR.  THADDEUS  AND  OTHERS,- (Defendants),— 
RESPONDENTS. 

Case  No.  1314  of  1897. 

Husband  and  wife — Power  of  ic if e  to  pledge  husband's  credit — Principal 
and  agent — European  Christians. 

In  a  case  where  the  husband  and  wife  ware  European  Christians,  held, 
that  in  order  to  make  the  husband  liable  for  goods  purchased  by,  and  sup- 
plied to  his  wife,  it  is  necessary  to  prove  that  the  relation  of  principal 
and  agent  existed  between  them,  or  that  the  conduct  of  the  husband  was 
such  as  to  estop  him  from  pleading  that  there  was  no  such  agency  or  as  to 
show  that  he  clearly  ratified  the  acts  of  his  wife  acting  as  his  agent  in  re- 
spect of  the  purchases  in  question,  and  that  it  is  not  sufficient  to  show  that 
the  tradesman  bona,  fids  believed  in  the  existence  of  the  agency.  Such 
agency  must  in  fact  exist,  and  though  in  respect  of  "  necessaries  "  supplied 
to  the  wife  while  living  with  her  husband  there  is  a  presumption  that 
it  does  exist,  the  presumption  is  rebuttable,  and  is  rebutted  when  it  is 
proved  that  the  wife  had  not  her  husband's  authority. 

In  the  present  case  held,  on  the  facts,  that  the  wife  was  not  acting  as 
the  authorised  agent  of  her  husband  in  making  the  purchases  in  question, 
and  that  the  husband  had  not  so  conducted  himself  as  to  make  itinequit- 
able  for  him  to  deny,  or  to  estop  him  from  denying  his  wife's  authority. 
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Further  appeal  from  the  decree  of  Kazi  Muhammad  Aslam,  C.  M. 
G.,  Divisional  Judge,  Ferozepore  Division,  dated  27th  August  1897. 
Grey,  for  appellants. 
Turner  and  Browne,  for  respondents. 

The  judgment  of  the  Court  in  which  the  facts  are  fully 
stated,  was  delivered  by 

2\st  Nov.  1899.  Robertson,  J.—Up  to  a  certain  point  the  facts  in  this  case 

are  very  simple. 

The  plaintiffs  are  a  firm  of  general  merchants  in  Feroze- 
pore, the  defendant  was  a  pensioner  named  Thaddeus  who 
had  been  at  one  time  Head  Clerk  in  the  Deputy  Commissioner's 
Office,  but  had  been  for  many  years  before  suit  a  pensioner 
drawing  an  allowance  of  Us.  105  per  mensem. 

The  plaintiffs  submitted  a  bill  to  the  defendant,  when 
called  by  him  to  do  so,  for  articles  supplied  from  loth  August 
1894  to  31st  July    1895,   amounting  to  Rs.  1,111-11-6. 

Out  of  this  Rs.  130  was  stated  to  be  a  balance  due  from  a 
previous  account,  and  the  remainder  was  for  goods  the  great 
bulk  of  which  had  been  supplied  to  Mrs.  Thaddeas,  wife  of  the 
defendant.  Mr,  Thaddeus  has  died  since  the  institution  of  the 
suit.  There  are  some  sixteen  vouchers  admitted  to  have  been 
signed  by  Mr.  Thaddeus  himself,  the  total  of  which  comes  to  Rs. 
138-5-6,  but  the  great  bulk  of  the  items  appear  to  have  been 
supplied  without  vouchers  of  any  kind. 

As  regards  the  balance  of  Rs.  130  we  think  there  can  be 
no  question  at  all.  An  account,  dated  31st  July  1894,  was  duly 
submitted  to  Mr.  Thaddeus  and  was  paid  by  him  on  13th  March 
1895,  and  nothing  was  then  said  about  any  mistake  in  the  bill, 
nor  have  any  details  of  the  claim  of  Rs.  130  ever  been  given. 
It  is  merely  said  that  adding  up  debit  and  credit  items  in  their 
books,  it  was  found  by  plaintiffs  that  Rs.  130  more  was  due, 
though  they  cannot  say  which  items  have  been  paid  for  and 
which  not.  If  plaintiffs  choose  to  keep  their  accounts  in  sach 
a  slipshod  way,  to  keep  no  copies  of  their  bills,  and  allow  a 
mistake  equal  to  more  than  three-fourths  of  the  entire  sum 
demanded  to  go  uncorrected  for  ten  months,  they  can  hardly  be 
surprised  if  the  result  is  not  to  their  advantage.  Moreover  this 
keeping  back  of  the  sum  actually  now  alleged  to  have  been  due 
has  rather  an  ugly  look. 

Mr.  Thaddeus  contends  that  he  always  gave  vouchers  him- 
self either  sending  them  himself,  or  giving  them  to  Mrs. 
Thaddeus  herself,  and  the  fact  that  sixteen  such  vouchers  have 
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been  produced,  signed  by  Mr.  and  not  Mrs.  Tbaddeus,  in  which 
orders  are  given  for  various  domestic  articles  -which  it  •would 
ordinarily  fall  to  the  mistress  of  a  house  rather  than  the  master 
to  order  goes  some  way  in  support  of  his  contention.  It  appears 
further  that  Mr.  Thaddeus  left  Ferozepore  in  June  1895  for  a  visit 
to  Murree  being  unwell,  arydirom  Murree  he  wrote  to  the  plaint- 
iffs and  various  other    tradesmen  warning  them  not  to    supply 

o  re* 

goods  except  on  voucher  signed  by  himself.  His  words  were: 
"  Sickness  lias  compelled  me  to  come  to  Murree  for  a  change, 
"  I  therefore  write  from  here  to  request  that  you  will  on  or  from 
"  receipt  of  this  note  not  supply  Mrs.  Susan  Adelaide  Thaddeus, 
"  my  wife,  with  any  kind  of  goods  from  your  shop  on  credit,  with- 
out a  written  order  from  me,  nor  are  you  to  have  any  private, 
"  or  secret  transactions,  or  dealings  with  her.  I  request  further 
"  that  you  will  be  good  enough  to  send  me  a  bill  for  what  money 
"  I  owe  you." 

It  is  contended  for  the  appellants-plantiffs  that  that  clear- 
ly shows  that  before  the  receipt  of  the  letter  Mrs.  Thaddeus 
had  been  authorized  to  take  goods  on  credit,  whereas  for  the 
respondents  it  is  urged  that  Mr.  Thaddeus'  practice  to  sign 
vouchers  himself  while  in  Ferozepore  was  well  known,  and  this 
letter  was  merely  a  warning  that  the  same  rule  was  to  be  in  force 
even  when  he  was  in  Murree.  While  Mr,  Thaddeus  was  in 
Murree,  the  plaintiffs  took  the  account  in  question  to  Mrs. 
Thaddeus  and  obtained  her  signature  upon  it.  This  she  admits, 
though  she  alleges  that  she  did  not  look  into  it,  and  when  she 
desired  to  do  so,  plaintiffs  would  not  allow  her.  Mrs.  Thaddeus 
was  not  sued,  nor  joined  as  co-defendant. 

The  question  therefore  to  be  decided  is,  was  Mrs.  Thaddeus 
competent,  in  virtue  of  being  her  husband's  agent,  express  or 
implied,  to  pledge  his  credit  for  the  items  on  the  bill  not  sup- 
ported by  Mr.  Thaddeus'  own  vouchers  ?  There  appear  to  be 
no  leading  judgments  by  Indian  Courts  which  are  entirely  in 
point,  but  there  was  no  difference  of  opinion  between  the 
parties  as  to  the  application  of  the  English  law  on  the  subject 
to  European  Christians  and  there  is  no  reason  to  apply  any  other 
law  except  in  so  far  as  it  may  be  modified  in  any  way  by  the 
statutory  law  of  India. 

Counsel  for  the  appellants  agrees  that  it  is  only  as  the 
agent  of  her  husband  that  Mrs.  Thaddens  could  pledge  her 
husband's  credit  and  in  support  of  his  contention  that  she  could 
and  did  do  so  in  this  case  we  were  referred  to  various  author* 
ities* 
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In  Debenham  v.  Mellon  the  House  of  Lords  approved 
the  judgment  in  Jolly  v.  Bees  "and  held  that  neither  mar- 
"  riage  nor  cohabitation  implies  of  itself  a  mandate  in  law  making 
"  the  wife,  except  in  the  case  of  necessity,  the  agent  in  law  of 
"  the  husband  to  bind  him,  and  to  pledge  his  credit.  No  doubt, 
"  as  a  rule,  the  ordinary  state  of  cohabitation  between  husband 
"  and  wife  does  carry  with  ifc  some  presumption  and  some  prima 
"facie  evidence  of  an  authority  to  manage  certain  departments 
"  of  the  household  expenditure,  and  to  pledge  the  credit  of  the 
"  husband  in  respect  of  matters  coming  within  that  department, 
"  regard  being  had  to  the  situation  in  life  and  position  in  society 

"  of  the  husband "      The  above  is  quoted  by  MacQueen 

at  pages  93,  94  of  his  book  on  the  law  of  husband  .and  wife, 
and  he  goes  on  to  quote  authority  for  the  view  that  "the 
"  presumption  is  not  absolute  and  may  be  rebutted  by  proof 
"  that  the  wife  was  supplied  with  necessaries,  or  with  money 
"  to  pay  for  such  necessaries,  or  that  the  husband  had  for- 
"  bidden  his  wife  to  pledge  his  credit  for  otherwise  the  prin- 
"  ciples  of  agency,  upon  which  the  liability  of  the  husband  is 
"  based,  would  be  practically  of  no  effect." 

Further  on  it  is  remarked  in  the  same  work :  "  The  proper 
"  question  for  the  jury  (i.  e.,  the  questions  of  fact  for  decision) 
"  even  where  the  husband  is  living  with  his  wife,  is  not  merely 
"  whether  the  goods,  in  respect  of  which  the  action  is  brought, 
"  were  necessaries  suitable  to  her  station,  but  whether  upon  the 
"  facts  proved  she  had  any  authority,  express  or  implied,  to  bind 
"  her  husband  by  the  contract." 

The  judgment  in  Bebenliam  v.  Mellon,  V  Q.  B.,  page  394,  goes 
very  fully  into  the  question  of  the  wife's  power  it  to  pledge  her 
husband's  credit,  or  as  Lord  Bromwell  puts  it  "  to  make  him 
■'  liable."  In  discussing  the  question  His  Lordship  remarks  :  "  The 
"  tradesman  is  not  under  an  obligation  to  trust  the  wife  and  if 
"he  chooses  to  look  to  the  husband  for  payment,  why  should  he 
"  not  be  bound  to  obtain  the  authority  of  the  husband  before 
"  the  goods  are  supplied  for  which  the  latter  is  to  be  held  liable  ?" 
His  Lordship  then  goes  on  to  discuss  the  suggestions  of  "  hard- 
chip"  on  the  tradesman  in  a  view  adverse  to  the  tradesman,  and 
Lord  Justice  Thesiger  in  his  judgment  also  remarks  :  "  It  is 
"  urged  that  it  is  hard  to  throw  upon  a  tradesman  the  burden  of 
"  inquiring  into  the  fact  of  a  wife's  authority  to  buy  necessaries 
"  upon  her  husband's  credit.  I  assent  to  the  answer  that  while 
"  the  tradesman  has  at  least  the  power  to  enquire  or  to  forbear 
"  from  giving  credit,  it  is  still  harder,  and  is  contrary,  if  not  to 
"  public  policy  yet  to  general  principles  of  justice)  to  cast  upon 
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i{ 'a,  husband  the  burden  of  debts  which  he  has  no  power  to  con- 
"  trol  at  all  except  by  a  public  advertisement  that  his  wife  is  not 
"to  be  trusted." 

The  husband  if  he  sees  the  goods  which  have  been  bought 
by  his  wife,  and  uses  them  himself,  may  be  held  to  have 
either  authorised  the  purchase,  or  confirmed  the  act  of  his  wife 
as  his  agent,  bat  what  has  to  be  clearly  borne  in  mind  is  that 
there  must  be  in  fact  the  relation  of  principal  and  agent  be- 
tween the  husband  and  wife,  or  that  the  conduct  of  the  husband 
must  have  been  such  as  to  estop  him  from  pleading  that  there 
was  no  such  agency,  or  as  to  show  that  he  clearly  ratified  the 
acts  of  his  wife  acting  as  his  agent  in  regard  to  purchases  in 
question.  It  is  not  sufficient  that  the  tradesman  should  bond 
fide  believe  in  the  existence  of  the  agency,  it  must  in  fact 
exist,  and  the  presumption  that  it  exists  in  respect  even  of 
"  necessaries  "  is  one  which  to  quote  Lord  Justice  Thesiger  again 
is  rebuttable.  In  Bebenham  v.  Mellon  his  Lordship  says  :  "  It  is 
"  said  that  there  is  a  presumption  that  a  wife  living  with  her 
"  husband  is  authorised  to  pledge  her  husband's  credit  for 
"  necessaries,  that  the  goods  supplied  by  the  plaintiffs  were, 
"  as  it  is  admitted  they  were,  necessaries,  and  that,  as  a  conse- 

"  quence,  an  implied  authority   is  established There    is  a 

"  presumption  that  she  has  such  authority  in  the  sense  that  a 
"  tradesman  supplying  her  with  necessaries  upon  her  husband's 
"  credit  and  suing  him,  makes  out  a  prima  facie  case  against 
"  him,  upon  proof  of  that  fact  and  of  the  cohabitation.  .  .  .  Such 
"  a  presumption  is  rebuttable,  and  is  rebutted  when  it  is  proved 
"  that  the  wife  has  not  that  authority." 

In  an  earlier  part  of  his  judgment  Lord    Thesiger  puts  the 
case  thus — 

" beyond  controversy   the  liability   of  a    husband 

"  for  debts  incurred  by  his  wife  during  cohabitation  is  based  in 
"the  main  upon  the  ordinary  principles  of  agency.  It  follows 
"  that  he  is  only  liable  when  he  has  expressly  or  impliedly  by 
"  prior  mandate  or  subsequent  ratification,  authorised  her  to 
"  pledge  his  credit  or  has  so  conducted  himself  as  to  make  it 
"  inequitable  for  him  to  deny,  or  to  estop  him  from  denying  her 
"authority." 

We  will  now  proceed  to  apply  these  principles  to  the  pres- 
ent case.  We  find  the  defendant  himself  signing  vouchers  for 
goods  of  a  description  which  if  the  wife  had  the  authority 
commonly  to  be  inferred  ab  initio  from  cohabitation,  would  have 
been  orderd  by  her,  as  clearly  within  her  department  in  the 
household.    When  we  find  the  husband  signing  for  sugar,   long 
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cloth,  jeaii,  red  flannel,  chutnee,  girls'  stockings,  child's  shoes, 
small  buttons,  one  gross,  &c,  <&c,  we  cannot  but  draw  the  conclu- 
sion that  there  was  no  general  authority  ^iYen  by  the  husband 
to  the  wife  to  pledge  his  credit  in  these  or  other  matters. 
Further  we  find  that  as  soon  as  he  left  the  station,  Mr.  Thad- 
deus  sent  direct  instructions  not  to  give  his  wife  credit  and 
though  the  counsel  for  the  appellants  wishes  us  to  presume 
from  this  that  she  had  previously  had  such  an  authority  we 
consider  the  other  contention  of  at  least  equal  force.  Then  we 
have  it  stated  that  when  Mrs-  Thaddeus  took  goods  from  the 
shop  it  was  usually  without  voucher.  She  said  in  her  evidence 
"  I  purchased  the  things  by  going  in  person  to  the  shop,  Mr. 
"  Thaddeus  never  accompanied  me."  Indeed  Mrs.  Thaddeus  says 
she  only  once  gave  a  voucher.  It  would  thus  appear  that  on 
the  strength  of  certain  vouchers  signed  by  Mr.  Thaddeus  the 
plaintiffs  chose  to  assume  that  his  wife  was  authorised  to  pledge 
his  credit  freely  without  voucher.  That  Mrs.  Thaddeus  had 
any  such  authority  can  hardly  be  contended  now  nor  can  we  see 
that  any  conduct  on  the  part  of  Mr.  Thaddeus  has  been  proved 
which  justifies  the  plaintiif"  in  assuming  that  Mrs.  Thaddeus  was 
authorised  to  pledge  his  credit  or  that  Mr.  Thaddeus'  conduct 
was  such  that  he  can  be  held  "  to  have  so  conducted  himself  as 
"  to  make  it  inequitable  for  him  to  deny  or  to  estop  him  from 
"  denying  his  wife's  authority."  Indeed  it  appears  to  us  that 
plaiutitfs  had  every  reason  to  doubt  that  Mrs.  Thaddeus  had 
any  such  authority  from  her  husband,  and  the  submission  of  a 
bill  for  Rs.  160  when  Rs.  290  are  said  to  have  been  due  is  not 
wholly  insignificant  in  this  connection. 

We  find  therefore  that  as  a  fact  Mrs.  Thaddeus  was  not 
acting  as  the  authorised  agent  of  her  husband  in  making  the 
purchases  in  question,  and  that  he  has  not  so  conducted  himself 
as  to  make  it  inequitable  for  him  to  deny,  or  to  estop  him 
from  denying  her  authority. 

Mr.  Thaddeus  must,  however,  be  held  responsible  for  the 
amounts  covered  by  his  own  vouchers.  This  is  found  to  be  lis. 
138-5-6,  and  we  accordingly  so  far  accept  the  appeal  as  to  decree 
that  amount.  As  Mr,  Thaddeus  never  denied  his  liability  on 
these  vouchers,  we  see  no  reason  to  give  the  appellants  any  costs, 
and  they  will  have  to  bear  respondents'  costs  in  this  appeal  on 
Rs.  986-9-6,  the  difference  between  tin:  amount  claimed  in  appeal 
and  the  amount  granted.  Mrs.  Thaddeus  has  not  been  mfede  a 
defendant  and  we  are  not  concerned  with  her  personal  responsi- 
bility to  pay  for  the  good  s  which  she  admits  she  received. 


Nov.  1899.  ]  CIVIL  JUDGMENT  S-No.  64.  283 

No.  64. 

Before  Mr.  Justice  Anderson  and  Mr.  Justice  Robertson. 

NAZRA,— (Defendant),— APPELLANT,  ) 

Versus  Uppelt-ate  Sid 

SULTAN  AND  OTHERS —(Plaintiffs),— AND  KAZIM,—  ' 
(Defendant),— RESPONDENTS. 

Case  No.  977  of  1896. 

C usto  m  —  Alienation— Unequal  distribution  by  father  among  sons—Alpials 
of  Rawalpindi  District. 

Found,  after  a  remand  for  further  inquiry,  that  among  Alpials  of  the 
Rawalpindi  District  a  father  is  entitled  by  custom  to  distribute  his  estate 
unequally  among  his  sons,  provided  that  the  preference  shown  must  not 
be  such  as  to  practically  disinherit  the  other  sons. 

Further  appeal  from  the  decree  of  E.  W.  Parker,  Esquire,  Divisional 
Judge,  Rawalpindi  Division,  dated  8th  July  1896. 

K,  P.  Roy  and  S.  P.  Roy  for  appellaut. 

Browne,  for  respondent. 

The  case  was  remanded  for  further  inquiry  on  the  point  of 
custom  by  the  following  order  of  the  Chief  Court  {Chatter ji  and 
Anderson,  J  J.)  delivered  by 

Chatterji,  J. — The  facts  of  this  case  as  "well  as  the  genea-  16th  July  1898. 
logical  tree  of  the  parties  are  given  in  the  judgment  of  the  Divi- 
sionalJudge.  In  Civil  Appeal  No.  2244  of  1888,  decided  on  8th 
March  1890,  a  previous  gift  by  Shah  Nawaz  in  favour  of  Nazra 
of  the  same  land  in  mauza  Danial  was  set  aside  though  the  Court 
expressed  the  opinion  that  it  was  not  prepared  to  say,  looking  at 
the  evidence  and  the  customary  law  of  the  District  of  Rawal- 
pindi given  in  Mr.  Robertson's  book,  that  a  father  had  uot 
power  in  his  lifetime  to  give  a  portion  of  his  ancestral  estate 
to  a  son  in  excess  of  the  latter's  proper  share  by  inheritance. 
In  No.  125  of  1893  a  similar  conclusion  w7as  arrived  at  after 
a  fresh  inquiry  as  regards  the  custom  prevalent  among  Ghebas 
of  tahsil  Fatten  Jang. 

Shah  Nawaz  on  25th  April  1893  made  a  gift  of  land  at 
Danial  exactly  identical  with  that  comprised  in  the  gift  set  aside 
in  the  former  suit,  in  favour  of  the  appellant,  A  good  deal  of 
evidence  has  now  been  recorded  and  a  number  of  instances  of 
unequal  distribution  of  ancestral  property  by  the  father  among 
his  sons  have  been  quoted  by  defendant's  witnesses.  Plaintiffs 
have  practically  admitted  most  if  not  all  the  instances,  but 
attempted  to  explain  them  on  grounds  other  than  the  power 
of   arbitrary  distribution    by    the    father.     Question    £4    in 
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Mr.  Robertson's  book  is  most  apposite  to  the  point  involved  in 
this  case,  but  question  48  and  its  answer  are  also  very  relevant. 
The  Alpials  join  others  in  answering  it  to  the  effect  that  a  father 
cannot  disinherit  his  son  altogether.  Counsel  for  defendant- 
appellant  admits  that  this  is  a  true  record  of  custom  but  con- 
tends that,  subject  to  this  limitation,  the  father's  power  of  dis- 
tribution is  uncontrolled. 

Neither  Court  below  has  attempted  to  go  into  the  question 
thoroughly  or  to  discuss  the  instances  quoted.  This  Court  has 
found  in  favour  of  the  existence  of  the  custom  among  the 
Ghebas  of  the  same  tahsil,  but  the  Alpials  are  a  distinct  tribe 
and  their  answer,  though  mostly  agreeing  with  that  of  the 
Ghebas,  is  separately  recorded.  They  say  the  usual  custom  is 
to  divide  the  estate  in  equal  shares,  though  the  father  has  the 
power  of  unequal  distribution.  The  donor  in  the  present  case 
appears  to  have  been  sensible  of  some  limit  to  his  power,  as  he 
says  in  the  deed  that  he  has  not  given  the  donee  more  than  a 
third  of  his  estate  which  can  also  be  given  to  an  utter  stranger. 
The  report  of  the  panch ay at  called  by  the  Court  in  the  former 
suit  upheld  the  gift.  The  only  difference  in  this  case  is  that  some 
land  given  to  the  appellant  before  the  gift  of  the  Danial  land 
in  order  to  qualify  him  for  the  post  of  lambardar,  which  was  not 
in  suit  before,  is  included  in  the  present  claim,  and  the  power  of 
the  father  to  gift  the  whole  is  in  question. 

The  points  for  decision  appear  to  be. — 

(I).  Has  a  father  among  Alpials  of  Fatten  Jang  the 
power  of  unequal  distribution  of  his  ancestral  land 
among  his  sons  by  custom  ? 

(2).     If  so,  what  are  the  limits  of  that  power  and  are  the 
gifts  in  dispute  valid  with  reference  to  that  power  ? 

We  think  it  proper  before  deciding  the  case  finally  to  order 
a  fresh  inquiry.  We  accordingly  remand  the  case  to  the  Court 
of  first  instance  and  request  it  to  appoint  a  trustworthy  and 
competent  commissioner  to  make  a  local  investigation  in  the 
parts  of  the  country  inhabited  by  Alpials.  Besides  the  witnesses 
tendered  by  the  parties  the  Commissioner  should  inquire 
about  the  custom  from  the  elders  and  grey-beards  of  the  tribe 
and  thoroughly  test  and  sift  the  instances  quoted  on  either 
side  and  show  their  application  to  the  present  dispute.  A 
tabular  statement  should  be  prepared  of  them.  The  Court  after 
recording  its  finding  will  submit  it  through  the  Divisional 
Judge,  who  will  also  give  his  opinion. 
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A  return  having  been  made  to  the  order  of  remand,  the 
following  judgment  was  delivered  by 

Anderson,  J. — The  return  to  remand  made  by  our  order  10th  Nov.  1899 
of  ISfch  July  189S  is  to  the  effect  that  amongst  Alpials  a 
father  has  the  power  of  distributing  his  property  unequally 
amongst  his  sons  and  no  limit  is  laid  down.  The  Subordinate 
Judge  gives  it  as  his  opinion  that,  as  no  limit  has  been  ascer- 
tained, the  principle  of  Muhammadan  Law  should  be  applied, 
and  it  should  be  held  that  a  father  so  circumstanced  might  give 
away  the  whole  of  his  land.  The  Divisional  Judge  (Mr.  G. 
Leslie  Smith)  gave  it  as  his  opinion  that  the  existence  of  the  cus- 
tom had  not  been  satisfactorily  proved  and  that  the  general  cus- 
tom of  tha  Punjab  should  be  followed,  viz.,  the  view  Mr.  Parker  has 
taken  of  the  case.  That  officer,  however,  did  not  properly  under- 
stand the  effect  of  the  order  passed  by  this  Court  in  1890,  when 
the  first  Court's  order  was  restored,  which  he  takes  to  amount  to 
a  decision  that  a  gift  or  distribution  such  as  that  now  under 
consideration  could  not  be  valid  amongst  Alpials.  The  Divi- 
sional Judge  had  reversed  the  order  of  the  first  Court,  which  was 
favourable  to  the  plaintiffs,  and  had  of  his  own  motion  settled 
how  far  the  gift  should  stand,  at  the  same  time  concurring  with 
the  first  Court  in  pronouncing  the  gift  to  have  been  an  invalid 
one.  The  learned  Judges  who  decided  the  appeal  then  said  : 
"  In  our  opinion  the  only  issue  in  this  case  is  whether  the  gift 
"  made  was  a  valid  gift.  When  the  lower  Appellate  Court 
"  found  that  it  was  not  valid  we  think  the  only  proper  course  was 
"  to  dismiss  the  appeal  and  leave  the  father,  if  so  advised,  to  make 
"  a  fresh  gift  or  to  appeal  to  this  Court  to  uphold  the  gift  already 
"  made."  Shah  Nawaz  had  put  in  no  cross-objection  to  the 
Divisional  Judge's  decision  as  to  the  validity  of  the  gift,  as  he 
might  have  done.  The  appeal  was  disposed  of  on  a  technical 
ground,  and  it  was  not  meant  to  decide  that  such  a  gift  could 
not  possibly  be  made,  else  the  learned  Judges  would  not  have 
said  the  Appellate  Court  should  have  left  Shah  Nawaz  to  make 
a  fresh  gift  and  this  was  the  reason  why  Shah  Nawaz  executed 
a  fresh  document  in  1893. 

After  referring  to  the  evidence  taken  on  remand  with 
instances  quoted,  we  have  no  doubt  that  a  custom  exists  amongst 
Alpials  as  well  as  amongst  other  tribes  of  the  neighbouring 
country  sanctioning  an  unequal  distribution  of  property  by  a 
father.  The  difficulty  is  to  decide  how  far  that  power  is  limited 
and  the  decisions  passed  both  in  the  case  amongst  Awans  referred 
to  by  Mr.  Parker,  Punjab  Record,  107  of  1894,  and  the  case 
amongst  Ghebas.  Punjab  Record,  No.  25  of  1893,  show  that  the 
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rights  of  the  other  sons  have  always  to  be  considered  and  that 
there  must  be  no  attempt  made  by  the  father  to  disinherit 
them.  The  reply  given  by  Alpials  to  question  48  in  the 
Customary  Law  of  Rawalpindi  District  is  "  A  father  has  no 
u  power  to  deprive  one  son  of  his  share  and  dispose  of  it  in 
"  favour  of  other  sons,"  which  is  in  accordance  with  the  decisions 
referred  to  besides  being  equitable  in  itself. 

The  principle  which  we  think  should  be  regarded  as  appli- 
cable in  such  cases  is  that,  whilst  one  sou  may  be  preferred  at 
the  pleasure  of  the  father,  he  roust  not  be  uuduly  preferred  so 
as  to  practically  disinherit  his  brethren- 

In  the  present  case  Shah  Nawaz  owned  about  63  ghumaos  of 
land  and  some  shamilat.  He  had  given  to  Nazra  one-seventh  of 
all  his  land  to  enable  him  to  hold  the  lambardari  of  Mora  before 
1885,  and  in  the  deed  of  1893  he  has  confirmed  this  gift.  He 
has  now  given  over  31  ghumaos  of  land  in  Danial,  leaving  over 
the  balance,  some  32  ghumaos,  with  some  shamilat  (not  likely 
to  be  very  profitable),  to  support  his  five  remaining  sons.  His 
own  death  has  somewhat  simplified  matters,  as  it  is  now  out  of 
his  power  to  make  any  further  dispositions  in  favour  of 
Nazra,  and  we  can  treat  the  distribution  now  made  as  a  final 
one.     - 

In  the  case  from  Dharnal  in  the  same  District  Mehr  Khan 
had  given  only  3,500  kanals  out  of  24,000  kanals  to  his  younger 
son,  Durab  Khan,  and  he  owned  land  in  other  villages  as  well ;  so 
this  arrangement  left  five-sixths,  of  the  Dharnal  land  (besides 
their  chance  of  recovering  theotherlands  which  were  under  mort- 
gage) to  his  other  sons  who  were  not  so  numerous  as  Shah 
Nawaz's  sons  in  the  present  case.  The  parties  were  Ghebas 
and  their  answer  to  question  54  of  the  Customary  Law  is  that 
"  If  a  father  during  his  lifetime  divides  his  property  amongst 
u  his  sons  the  usual  custom  is  to  divide  it  chundevand,"  which  is 
not  the  same  as  the  answer  given  by  the  Alpials,  that  being  as 
"  follows  : — The  usual  custom  is  to  divide  in  such  a  case  in 
"  equal  shares,  but  a  father  would  have  power  to  divide  his 
"  inheritance  unequally  in  such  a  case." 

If  we  are  not  mistaken,  the  arrangement  contemplated  by 
Shah  Nawaz  would  give  about  36  ghumars  and  a  seventh  share 
of  shamilat  to  NazrtJ,  leaving  for  each  of  the  other  s.ms  about  G 
ghumaos  and  six-Seventh  of  shamilat  to  be  divided  equally,  and 
ibis  we  think,  considering  the  quality  of  the  soil  and  the  condi- 
tions of  climate  prevailing  in  Fateh  Jang  Tahsil,  goes  too  near 
to  disinheritance. 
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Although  the  point  is  not  free  from  difficulty,  we  think 
nnder  the  circumstances  of  the  case  we  shall  avoid  practically 
disinheriting  the  other  brethren  and  yet  sufficiently  maintain 
the  custom  (which  we  hold  to  be  established)  of  a  father's  right 
amongst  Alpials  to  make  an  uneven  distribution  amongst  his 
sons  if  we  allow  Nazra  a  double  portion  of  land,  and  we  amend 
the  Divisional  Judge's  decree  accordingly. 

The  appellant,  instead  of  getting  his  decree  for  possession  of 
four-fifths  of  the  property  will  obtain  possession  of  his  proportion- 
ate share  of  the  land  in  Danial  after  deducting  what  will  make 
up  Nazra's  share  of  the  whole  estate  to  two-sevenths  reckoning 
the  land  given  to  him  to  hold  the  lambardari  of  Mora  at ^^  one- 
seventh  of  the  whole. 

Under  the  circumstances  we  think  it  right  that  each  party 
should  bear  its  own  costs  throughout. 


No-  65. 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Anderson. 

MUNICIPAL  COMMITTEE,  LAHORE,— (Defendant),— 
APPELLANT, 

Versus 

BUTA  —  (Plaintiff),  -RESPONDENT. 

Case  No.  489  of  1896. 

Arbitration — Reference  and  award,  construction    of — Validity  of  award— 
Abstract  filed  with  award. 

One  B.,  a  contractor,  sued  the  Municipal  Committee  of  Lahore  for 
Rs.  43,201  for  work  done  by  him  on  a  certain  public  building,  and  in  his 
plaint  admitted  that  lie  had  been  paid  a  sum  of  Rs.  56,810.  The  matters  in 
dispute  had  been  referred  to  private  arbitration,  the  parties  agreeing  that, 
"  arbitration  be  resorted  to  for  a  settlement  of  the  dispute  so  far  as  it 
"  relates  to  measurements  of  work  done  and  to  the  rates  to  be  paid  for  the 
"  same,  where  such  rates  have  not  been  agreed  upon  between  the  Com- 
"  mittee  and  the  Contractor."  The  two  arbitrators  appointed  subsequently 
delivered  their  award  which  was  to  the  effect  that  "  after  having  duly 
"  weighed  and  considered,  Ac,  &c,  they  award  and  adjudge  that  the  Munici- 
"  pal  Committee  do  pay  to  B.,  the  contractor,  the  sum  of  Rs.  58,876  as  the 
"  total  value  of  the  work  done."  With  this  award  the  arbitrators  gave  in  a 
statement,  headed  "Abstract  of  Cost "  of  the  building  in  question.  This 
abstract  appeared  to  be  the  foundation  of  the  award,  and  represented  the 
results  of  the  arbitrators'  inquiries  extending  over  a  considerable  time  and 
not  included  in  the  award  which  was  a  final  and  bare  statement  of  the 
result  of  the  inquiries.  The  District  Judge  held  that  the  said  award  was 
invalid  because  (a)  it  directed  a  specified  sum  to  be  paid  to  plaintiff  by 
defendant,  and  (6)  the  arbitrators  had  omitted  to  allow  for  certain  portions 
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of  the  work.  The  District  [Judge  thereupon  proceeded  himself  to  adjudi- 
cate in  the  matter,  and  gave  plaintiff  a  decree  for  Rs.  13,779  with  costs  in 
proportion  and  interest  on  the  amount  decreed.  Both  parties  appealed  to 
the  Chief  Court,  and  on  behalf  of  the  plaintiff  it  was  contended  that  the 
award  was  also  invalid  because  his  arbitrator  had  absented  himself  from  the 
proceedings  and  made  the  work  over  to  his  son.  It  was  further  urged  that 
if  the  award  was  to  be  maintained,  it  must  be  interpreted  strictly,  and  that 
under  its  literal  terms  plaintiff  was  entitled  to  receive  the  full  sum  therein 
awarded  to  him,  viz.,  Rs.  58,876. 

Held  (i)  that  according  to  the  terms  of  the  agreement  to  refer,  the 
scope  of  the  arbitration  was  limited  to  an  inquiry  as  to  (a)  the  quantities 
of  the  work  done  by  the  plaintiff,  and  (b)  the  rates  where  uone  were  pro- 
vided  for  by  the  original  contract ;  and  that  though  in  certain  particulars 
the  arbitrators  had  exceeded  their  authority,  it  was  possible  to  separate 
from  their  finding  and  award  that  which  was  in  excess  of  their  authority  ; 

(ii)  that  it  had  not  been  proved  that  plaintiff's  arbitrator  had  absented 
himself  from  the  proceedings,  or  that  his  son  had  acted  in  the  matter  other- 
wise than  in  a  purely  ministerial  capacity  ; 

(iii)  that  the  abstract  given  with  the  award  was  the  basis  of  the  award, 
and  must  be  read  with  it ; 

(iv)  that  the  mistake  made  by  the  arbitrators  in  awarding  a  specified 
sum  to  le  paid  by  the  defendant  did  not  vitiate  the  award  j 

(v)  that  the  meaning  of  the  award  was  clearly  that  after  due  inquiry 
the  arbitrators  were  of  opinion  that  the  sum  of  Rs.  58,876  represented  the 
total  value  of  the  work  done  by  the  plaintiff  for  defendant,  and  that  the 
meaning  of  the  award  being  clear,  the  literal  wording  thereof  was  not  to  bo 
interpreted  with  too  great  strictness  ;  and 

(vi)  that  in  order  to  make  the  award  invalid  on  account  of  tho  alleged 
omissions  to  make  allowance  for  certain  work  done  by  tho  plaintiff  it  would 
be  necessary  to  find  that  the  arbitrators  had  wilfuHy  or  negligently  omitted 
to  make  the  requisite  measurements,  &c,  and  include  them  in  their  award, 
and  that  there  was  no  evidence  of  any  such  wilful  or  negligent  omission. 

Where  the  parties  to  a  dispute  have  deliberately  referred  it  to  arbitra- 
tion and  bound  themselves  to  abide  by  the  decision  of  tho  arbitrators,  the 
award  of  the  arbitrators  should  not  be  set  aside  lightly  or  for  a  merely 
formal  defect. 

First  appeal  from,  the  decree  of  A,  E.   Martinean,  Enquire,    District 
Judge ,  Lahore,  dated  2nd  March  1896. 

Turner,  for  appellant. 

K.  P-  "Roy  and  Herbert,  for  respondent. 

Tho  judgment  of  the  Court  was  delivered  by 

20th  July  1899.  Gordon  Walker,  J.— This  and  appeal  No.  655    are  cross- 

appeals  in  a  suit  brought  by  one  Buta,  Contractor,  against  the 
Municipal  Committee  of  Lahore,  for  work  done  by  him  in  build- 
ing the  Victoria  Jubilee  Hall  at  Lahore.  Plaintiff  admitted 
payment  of  Rs.  56,810,  and  sued  for  a  balance  due  of  Rs.  43,201. 
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The  circumstances  under  which  the  dispute  arose  between  the 
parties  are  fully  detailed  in  the  judgment  of  the  District  Judge 
(dated  2nd  March  1896),  who  gave  a  decree  in  favour  of  plain- 
tiff for  Rs.  13,779,  with  costs  in  proportion  and  interest  on  the 
amount  decreed  from  the  date  of  decree  at  the  rate  of  6  per  cent, 
per  annum. 

It  was  not  unnatural  that  disputes  should  arise  between 
the  parties  on  the  completion  of  a  big  work  like  this,  more 
especially  as  the  details  of  the  original  designs  were  not  strictly 
adhered  to,  variations  being  introduced  from  time  to  time  as 
the  work  went  on.  The  matters  in  dispute  were  (so  far  at  least 
as  the  work  of  building  was  concerned)  referred  to  private 
arbitration.  Two  arbitrators,  Messrs.  Ross  and  Hayward  were 
appointed  by  the  parties  under  an  agreement,  dated  18th 
February  1891,  and  they  delivered  their  award  on  30th  June 
1891.  The  most  important  question  in  the  case  arises  with 
reference  to  the  validity  of  this  award.  The  District  Judge 
has  held  it  to  be  invalid  for  the  reasons  stated  in  his  judgment, 
which  will  be  noticed  presently. 

By  a  Resolution  of  the  Municipal  Committee,  No.  90,  passed 
at  a  meeting  held  on  11th  November  1890,  it  was  decided  "  that 
"  arbitration  be  resorted  to  for  a  settlement  of  the  dispute  so  far 
"  as  it  relates  to  measurements  of  work  done  and  to  the  rates  to  be 
"  paid  for  the  same,  where  such  rates  have  not  been  agreed  upon 
"between  the  Committee  and  the  Contractor"  These  are  the  terms 
used  in  the  first  two  paragraphs  of  the  agreement  to  refer,  dated 
18th  February  1891,  and  although  the  third  paragraph  might 
seem  to  go  further  in  referring  "  all  other  matters  in  difference, 
"  &c,  &c,"  I  think  that  the  District  Judge  is  right  in  holding  that 
"  this  general  clause  must  be  treated  as  subordinate  to  the  specific 
11  clause  immediately  preceding."  It  was  clearly  the  intention 
of  the  parties  to  refer  to  the  arbitrators  the  only  matters  that 
were  really  in  dispute  between  them  so  far  as  the  actual  work 
of  building  was  concerned,  i.  e.,  (1)  the  quantity  of  work  done 
by  the  defendant,  and  (2)  where  no  rates  had  been  fixed  for  that 
work  the  rates  that  should  be  fixed.  Where  rates  had  been 
fixed  there  could  be  no  dispute  about  them,  and  given  the  quanti- 
ties and  the  rate  to  find  out  what  was  due  to  plaintiff  was  a 
mere  matter  of  calculating  the  results.  That  could  be  done  by 
any  one.  As  to  the  real  object  of  the  reference  to  arbitration, 
therefore,  there  could,  in  my  opinion,  be  no  doubt. 

The  arbitrators  delivered  their  award  on  30th  June   1891, 
and  it  is  to  the  effect  that,  "  after  having  duly  weighed  and 
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11  considered,  &c,  &c,  they  award  and  adjudge  that  the  Municipal 
"  Committee   do  pay  to  Buta,  Contractor,  the  sum  of    Rs.  58,876, 
"  &c,  as  the  total  value  of  the  work  done."     With    the    award   the 
arbitrators  gave  in  a  statement  (Exhibit  D.  I.)  which  is  headed 
"  Abstract  of  cost  of  Victoria  Jubilee  Hall,  Lahore."     It  is  clear 
that  this  abstract  is  the   foundation    of  the  award,    and  at  the 
same  time  it  represents  the  results   of  the  arbitrators'   inquiries 
which   extended   over  a   considerable    period   and  could  not   be 
included  in  the  award  which  was  a  final  and  bare  statement   of 
the   result   of    the    inquiries.     The    Muuicipal     Engineer   had 
measured  np   the  quantities  under   each  head  (his   results    had 
not  been  accepted),  and  with  the  rates  provided  for  in  the  agree- 
ment between  the  parties  or  where  no  such  provision  had   been 
made   with  rates   which  he  fixed   himself   had    worked  out   the 
amount  due  to  the  contractor  under  each  head.     The  arbitrators, 
starting  with  these   details,  filled  in  opposite  to  each  head    tliG 
quantities  as  ascertained   by  them   and    the   rates    which    they 
allowed,  in  some  instances  specifying  and  in  others  not  whether 
the  rates  were  those  provided  for  in  the  agreement  or  as    deter- 
mined by   them  in   the  absence  of  such   provision.     They   went 
further  and  worked  out,  as  had  been  done  by  the  Municipal   En- 
gineer the  amount  in  rupees  to  which  the  contractor  was  entitled 
under  each  head,  and  totalling  these  amounts  they  arrived  at  the 
sum  stated  in  the  award.     The  abstract  is  like  the  actual  award, 
signed  by  both  arbitrators. 

There  has  been  a  good   deal  of  what  I  may  call   technical 
argument  with  regard  to  this  abstract  and  the    District   Judge 
has  considered  this  in  detail,  holding   inter  alia  that  it  "  cannot 
be  regarded  as   a  part  of   the   award."     The   matter,   however, 
appears  to  me  perfectly   plain,  that   the    arbitrators  handed   in 
this  abstract  along  with  the  award  for  the  purpose  of  showing 
how  they  had  arrived  at  the  figure  stated  in  the  formal  award. 
The  surviving  arbitrator,  Mr.  Ross,  says  in  his  evidence  :  "  The 
"  statements    filed  with   the  award  are  the  materials  on    which 
"  we  based  our  award,  and   they  were  intended  to  form   part  of 
"the  award."     The  mero   absence  of  explanatory  words  in    the 
award  such  as  "  we    annex  an  abstract  showing   how  we    have 
"  arrived  at  the  result  stated  "  can  certainly  not,  in  my  opinion, 
be  held  to  detach  the  abstract  from    the  award.     The  District 
Judge   having  decided   that  the   award   was  invalid   because  it 
declared  a  sum  of  money  to  be  payable  by  defendants  to  plaintiff 
(and  I  will  give  reasons  presently  for  thinking  that  he  is  wrong 
here)  considered  the  question  whether  the  abstract  was  separable 
from  the  award,  but  if,  as  I  am  prepared  to  find,  the  award  was 
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not  in  itself  bad,  that  qnestion  would  not  arise.  Tt  seems  to  me 
that  the  abstract  was  a  necessary  part  of  the  award,  which 
would  have  been  incomplete  without  it. 

The  next  matter  connected  with  the  award  which  I  will 
notice  is  the  objection  of  the  plaintiff  that  it  is  invalid  because 
plaintiff's  arbitrator  did  not  personally  conduct  the  inquiry, 
but  absented  himself  and  made  the  work  over  to  his  son. 
With  regard  to  this  the  District  Judge  has  found  that  "  Mr. 
"  Hay  ward,  senior,  did  not  attend  all  the  meetings,  and  that  his 
11  sen  practically  acted  as  arbitrator  in  his  place.  "  But  he  further 
found  that  plaintiff  waived  his  objection  on  this  account. 
I  do  not  think  that  the  evidence  justifies  the  first  part  of  the 
finding  on  this  point.  Plaintiff's  arbitrator,  the  father  Hay- 
ward,  being  dead,  it  was  impossible  to  get  evidence  at  first  hand 
from  him  on  the  point,  but  what  evidence  there  is  (especially 
that  of  Mr.  Ross,  the  surviving  arbitrator)  seems  to  me  to 
point  clearly  to  Mr.  Hayward,  junior,  merely  acting  in  a  minis- 
terial capacity  to  assist  the  arbitrators  and  to  the  award,  and 
the  measurements  on  which  it  was  founded  being  the  joint 
work  of  the  arbitrators.  Mr.  Ross  himself  says  in  his  evidence, 
dated  16th  March  1894,  "  Mr.  Hayward  was  present  when  the 
"  measurements  were  taken  except  once,  and  he  was  present 
"  throughout  the  inquiry  except  once  which  was  towards  the  end 
"  of  the  inquiry,  &c." 

The  scope  of  the  arbitration  was,  undoubtedly,  according  to 
the  terms  of  the  agreement  to  refer,  the  limited  one  found   by 
the  first  Court.     The  inquiry  of  the   arbitrators  was  to    be   as 
to  (1)  the  quantities  of  the   work   done  by  plaintiff  and  (2)  the 
rates  where  none  were  provided  by  the  agreement.     The   object 
of  the  reference  was  to  furnish  materials  from   which  might  be 
determined    what    amount    was   due  to    plaintiff  on    account 
of   the   work   done   by   him.     The    question  of   octroi   on   the 
materials  was  clearly  outside  the  scope  of  the  reference,   and   so 
were  all  other  questions  not  bearing  on  the  matters  to  be  deter- 
mined by  the  reference,  or  in   accordance  with   the  award,  viz., 
the  quantities  of  the  work  done  by  the  plaintiff,  the  rates,   and 
the  amount  due  for   the   work  calculated  from   the  rates    and 
from  the  quantities  ascertained  by  the  arbitrators.     But  I  can- 
not  agree   with   the    District  Judge   in   his   finding  that  the 
mistake  which    the   arbitrators   made  in  awarding   a   specified 
sum  of  money  to  be  paid   by  defendants  to   the   plaintiff    was 
one  that  necessarily  vitiated  the  award.     The  question  is   whe- 
ther it  is  possible  to  separate  from  the  finding    and    award  of 
e  arbitrators  what  they  included  in  excess  of  their  authority 
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so  as  to   leave   what  amounts   to  a  valid  award.     I  think   that 
this  is   possible,   taking    the   abstract    and  the  award  together. 
After  making  protracted   inquiries    the    arbitrators   embodied 
the  results   in  the   abstract.     Strictly    speaking,  they   ought 
merely  to  have  reported  the    results  as  to  quantities   and  rates, 
but  they  went  further,  and  worked    out    the  values    under  each 
head,  and  deduced  the  total    amount    due    to    plaintiff   for    the 
work  that  he  had  done.     I  do  not  attach    much   importance    to 
the  exact  words  used  by    the  arbitrators    in  the  award.     The 
words    "  do    pay   "  are  unfortunate,    but  the   arbitrators  were 
plain   men,  and   the    award   is   not  to   be  interpreted  with  too 
great  strictness.     If  instead  of  these    two  words  others  such  as 
"  are  indebted  to  "  had  been  used,  I  think  that   the  objections 
taken  would  have  lojfc  much   of  their   force.     The  meaning  was 
perfectly   clear   "we    have    made   full   inquiries    as   to    rates, 
"  measurements,  &c,   and  we  find  that  as  shown  in  the  abstract 
"  the  sum  of  Rs.  58,876  represents  the  value  of  the  work  done  by 
"the   plaintiff  for  the   defendant."     Whereas    in  this  case  the 
parties  to  a  dispute  have  deliberately  referred  it  to   arbitration 
and  bound  themselves  to  abide  by  the  decision  of  the  arbitrators, 
the  award  of  the  arbitrators  is  not  to  be  set  aside  lightly    or  for 
a   merely   formal   defect ;    and    I   am    unable    to  hold  that,  the 
defects    in    this    award   really  affect  the  essential  part  of  it,  or 
that   the   excess  introduced   by    the    arbitrators    beyond  their 
authority  is  inseparable  from  what  is  essential.     I  think  there- 
fore that  the  District  Judge  was  wrong  as    to  the    first   ground 
(1)  on  which  he  finally  held  that  the  award  was  invalid. 

Before  turning  to  the  other  two  grounds  I  would  deal  witli 
the  argument  that  if  the  award  is  to  be  maintained  it  must  be 
interpreted  strictly,  and  that  under  it  plaintiff  is  entitled  to 
receive  the  full  sum  stated,  Rs.  58,876.  As  already  explained, 
I  think  that  the  words  "  do  pay"  used  by  the  arbitrators  are 
unfortunate,  but  at  the  same  time  I  thiuk  that  there  can  be  no 
doubt  as  to  the  real  intention,  and  the  award  is  not  to  be  inter- 
preted as  if  it  were  a  legal  document.  The  District  Judge 
remarks  "  the  arbitrators  no  doubt  meant  that  plaintiff  was  to 
"  receive  Ks.  58,876  minus  sums  previously  paid  to  him,"  but  ho 
adds  that  the  award  must  be  interpreted  strictly  as  it  stands. 
Now,  I  think  it  is  necessary  to  ascertain  what  the  arbitrators 
really  did  mean,  and  that  they  should  not  bo  pinned  down  to 
the  exact  words  used,  and  of  what  they  did  mean  there  can  be 
no  doubt.  They  found  that  a  certain  sum  of  money  stated  by 
them  represented  the  value  of  the  work  done  by  the  plaintiff 
for  the  defendants,  and  they  clearly  meant  nothing  more. 
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The  second  reason  alleged  by  the  District  Judge  for  hold- 
ing the  award  invalid  is  that  the  arbitrators  failed  to  allow  for 
certain  portions  of  the  work  in  their  award.  In  connection  with 
this  matter  it  is  again  necessary  to  consider  the  scope  of  the  arbi- 
trators' authority  under  the  award.  I  have  already  expressed 
an  opinion  that  the  District  Judge  is  right  in  holding  that  the 
matters  referred  to  the  arbitrators  were  the  questions  of  mea- 
surements or  quantities  and  rates,  with  a  view  to  determining 
the  amount  due  to  plaintiff  for  the  work  done  by  him,  and  that 
there  was  no  general  reference  of  other  matters  in  dispute.  It 
is  argued  for  plaintiff  that,  if  this  is  so,  the  functions  of  the 
arbitrators  were  confined  to  the  work  of  appraisement,  and  that 
the  duty  of  the  arbitrators  was  merely  that  of  appraisers.  But 
I  think  that  this  argument  is  not  maintainable  in  view  of 
the  terms  of  the  agreement  to  refer.  The  parties  bound 
themselves  to  abide  by  the  decision  of  the  arbitrators 
"  concerning  all  the  matters  and  things,  claims  and  demands 
"  in  difference  and  in  disputes  between  the  parties  hereto, 
U  that  is  to  say  so  far  as  such  matters,  &c,  relate  to  measure- 
"  ments,  &c,  &c."  Now,  if  it  appears  with  regard  to  these 
alleged  omissions  that  the  arbitrators  intentionally  and  after 
inquiry  did  not  include  any  piece  of  work  claimed  for,  because 
they  held  that  it  was  included  in  some  other  item,  or  because 
there  was  no  such  work,  I  think  that,  the  award  being  valid  in 
other  respects,  their  decision  on  such  points  must  be  accepted 
as  binding.  It  is  quite  immaterial  that  Babu  Mai,  the  com- 
missioner, appointed  by  the  District  Judge  to  report  with  regard 
to  measurements  and  rates,  took  a  different  view  from  the 
arbitrators.  To  make  the  award  invalid  on  account  of  the  alleged 
omissions  it  would  be  necessary  to  find  that  the  arbitrators  had 
wilfully  or  negligently  omitted  to  make  the  measurements  and 
include  them  in  their  award,  and  this,  1  think,  cannot  be  fonnd. 
The  first  alleged  omission  is  of  "  pointing-"  As  to  this  Mr. 
Ross,  the  surviving  arbitrator,  says  in  his  cross-examination 
of  19th  November  1894,  "  we  did  not  allow  for  pointing  allowed 
in  P.  Ill  because,  strictly  speaking,  it  was  no  pointing,  the 
"  mortar  having  been  simply  scraped  off  the  joints,  &c-"  In  his 
re-examination  he  further  explains,  "  My  previous  statement  that 
"  there  was  a  kind  of  pointing  done  is  not  inaccurate,  I  could 
"  have  given  measurements  of  the  pointing  done  by  plaintiff, 
"  but  could  not  have  fixed  a  rate  for  it,  because  it  was  not 
"the  kind  of  pointing  for  which  a  rate  could  have  been  allowed 
....  That  sort  of  pointing  is  common  in  this  part  of  the 
"  world,  for  which  no  rates  are  fixed   at   all."     That  may   be 
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^ taken  as  the  view  of  the  arbitrators,  and  as  showing  that  there 
was  no  oversight.  Mr.  Bull,  the  Municipal  Engineer,  says  in  his 
evidence,  dated  6th  February  1895,  with  reference  to  his 
measurements  and  report  (which  were  not  accepted  by  the 
Committee)  "I  allowed  nothing  for  pointing.  As  a  fact,  no  point- 
"  ing  was  done.  "  In  the  original  list  of  rates  known  as  Mangn's 
tender  (Exhibit  P.  Ill)  there  is  a  small  item  for  "  pointing  :  " 
but  that  list  was  (as  I  shall  presently  show)  superseded  by 
the  list  of  rates  given  in  Exhibit  P.  XIII,  and  pointing  is  not 
mentioned  there.  Pointing,  no  doubt,  is  mentioned  in  several  of 
the  Contract  Certificates,  the  District  Judge  has  referred  to 
Exhibit  P.  LXXI,  but  it  is  clear  that  this  and  the  entries  in 
P.  XLVIII  and  P.  XLIX,  are  merely  nominal  entries  and 
do  not  represent  work  actually  done.  Even  Babu  Mai's  evidence 
(dated  7th  December  1894)  in  this  matter  is  not  conclusive 
"  (Dv  pointing  I  understand,  &c,  &c.)>"  and  I  see  no  reason  for 
doubting  that  the  arbitrators  decided,  and  rightly  decided,  that 
there  was  no  pointing.  With  regard  to  cornice  work  similarly  I 
think  that  the  decision  of  the  arbitrators  must  be  accepted.  Mr. 
Ross'  explanation  is  that  this  was  included  in  the  brick-work 
measurement  made  by  the  arbitrators.  In  his  cross-examination, 
dated  19th  November  1894,  Mr.  Ross  says,  "The  cornice  work 
"  was  included  in  the  cubical  measurements,  because  the  usual 
"  rate  (?)  is  to  allow  the  extreme  length,  breadth  and  height, 
"  the  labour  involved  in  cutting,  shaping  and  filing  being  com- 
"  pensated  by  the  excess  quantity  allowed."  The  District  Judge 
has  come  to  a  contrary  conclusion,  with  reference  to  the  total 
figures  of  brick-work  as  given  by  the  arbitrators',  by  Mr.  Bull's 
and  by  Babu  Mai's  measurements,  and  also  because  cornice 
work  is  shown  in  the  abstract  with  the  award  as  disallowed^ 
while  no  note  is  made  of  it  having  been  included  in  the  brick- 
work. The  fact  that  a  note  has  been  made  against  this  item  in 
the  abstract  seems  to  me  to  support  Mr.  Ross'  evidence  on  this 
point.  The  arbitrators  clearly  considered  plaintiff's  claim  under 
this  head,  and  disallowed  it  presumably  for  the  reason  assigned 
by  Mr.  Ross. 

As  regards  the  other  items  mentioned  by  the  District 
Judge,  similarly,  I  do  not  think  there  was  any  omission.  Here 
again  I  would  refer  to  Mr.  Ross'  cross-examination  of  19th 
November  1894.     "  Plaintiff  never   tried   to   show   that   there 

"  was  sand  beneath  the  tiles He  did  ask  to  be  allowed 

"  for  steel  between  the  boards  in  teak-flooring,  but  we  did  not 
11  allow  for  it  separately  because  the  rates  were  for  teak-floor* 
"  iug,  and  teak-flooring  includes  nailing  and  jointing 
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"  we  did  not  allow  for  coal-tar  because  all  beams  going  into 
"  brick- work  have  their  ends  coal-tarred,  and  this  is  covered  by 
"  the  rate  of  timber."  The  evidence  shows  that  "  tile-flooring  " 
necessarily  included  the  layer  of  saud,  while  the  "  steel  and 
iron  "  was  included  in  the  rate  for  "  teak-flooring."  I  think 
it  is  clear  that  in  the  case  of  all  these  details  there  was  no 
omission  on  the  part  of  the  arbitrators.  The  matter  did  not 
escape  their  notice,  but  the  work  was  taken  as  being  allowed 
for  in  the  rates  for  the  items  of  work  of  which  these  were  only 
a  subsidiary  portion.  As  regards  the  lowering  of  the  rates 
the  District  Judge  has  found  that  this  was  done  by  the 
arbitrators  in  two  instances.  It  is  clear  in  the  first  place, 
I  think,  that  the  original  rates  known  as  "  Mangu's  "  rates 
(Exhibit  P.  Ill)  were  by  consent  of  parties  replaced  by  an- 
other set  of  rates,  those  given  in  Exhibit  P.  XIII.  Mr.  Bull 
in  his  evidence,  dated  16th  February  1895,  explains  the 
necessity  for  this,  the  designs  had  been  altered  and  a  new 
schedule  of  rates  was  drawn  up  and  accepted  by  plaintiff.  It 
(P.  XIII)  is  dated  20th  July  1887,  and  there  is  a  note  at  the 
foot  of  it  "  I  agree  to  rates  entered  above  "  which  is  signed  by 
plaintiff.  The  signatures  of  Rai  Kanhia  Lai,  Superintending 
Engineer,  and  of  Mr,  Bull,  Municipal  Engineer,  are  also  attached 
to  it.  Plaintiff  was  apparently  unwilling  to  admit  it,  and  rather 
disingenuously  says  in  his  evidence  (20th  March  1895)  "  I 
"  recognize  my  signature  also  on  P.  XIII.  I  do  not  know 
"  why  it  was  prepared.  The  revised  estimate  (P.  XIII)  was 
"  sent  to  my  house  by  the  late  Rai  Kanhia  Lai."  It  seeems 
clear  that  this  was  the  "  abstract  of  estimate  duly  signed  by  the 
contractor  "  which  is  referred  to  in  the  agreement  between 
the  parties  (D.  Ill),  dated  8th  September  1887.  I  think  then 
that  the  rates  entered  in  P.  XIII  were  accepted  by  plaintiff, 
and  that  he  was  bound  by  them. 

The  two  instances  in  which  the  District  Judge  has  found 
that  the  arbitrators  have  lowered  the  rates  agreed  upon 
between  the  parties  occur  not  in  the  building  itself,  but  in  the 
"  Road  and  Bridges  "  work  to  which  they  no  doubt  considered 
that  the  rates  for  the  main  building  did  not  apply.  This  was 
apparently  the  view  of  Mr.  Bull,  the  Municipal  Engineer,  for 
e,  too,  applied  rates  lower  than  those  for  this  class  of  work  in 
he  main  building — see  the  arbitrators'  note  in  the  column  of 
marks  of  the  abstract  attached  to  the  award.  The  arbitrators 
appear  to  have  been  right  here  also. 

On  the  whole  then  I  would  hold  that   the  District   Judge 
was  wrong  in  setting  aside  the  award  of  the  arbitrators.     The 
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objections  taken  to  the  award  are  purely  technical,  or  are 
founded  on  alleged  omissions  or  excesses  of  duty  which  have 
not  been  established,  and  no  attempt  has  been  made  to  impugn 
the  good  faith  of  the  arbitrators.  Under  such  circumstances 
as  those  in  which  the  reference  to  arbitration  was  here  made  it 
would,  in  my  opinion,  require  the  very  strongest  reasons  to 
justify  a  Court  in  disregarding  an  award  in  a  private  reference 
to  arbitration  as  a  bar  to  a  suit  and  itself  adjudicating  on  the 
matters  in  dispute  between  the  parties.  There  can,  I  think,  be 
no  doubt  whatever  as  to  the  essential  portion  of  the  arbitrators' 
decision,  however  awkwardly  they  may  have  expressed  it  in 
the  award.  I  think  further  that  there  was  nothing  in  the 
manner  in  which  the  arbitrators  discharged  their  duties  under 
the  reference  to  justify  plaintiff  in  declining  to  abide  by  the 
award.  No  doubt  the  arbitrators  have  not  taken  his  view  with 
regard  to  the  rates  and  quantities,  but  it  is  not  open  to  him  to 
question  their  decision  as  to  particulars  merely  because  he  is 
dissatisfied  with  it- 

It  may  be  noted,  although  there  was  no  argument  before 
us  on  this  that  the  defendants  applied  under  Section  525,  Civil 
Procedure  Code,  to  have  the  award  filed.  The  proceedings  in 
that  case  were  spun  out,  and  finally  defendants  were  allowed  to 
withdraw  their  application  with  liberty  to  bring  a  fresh  one, 
A  reference  to  the  file  shows  that  this  result  was  certainly  not 
the  fault  of  the  defendant,  the  real  reason  being  that  the 
Court  wanted  to  get  rid  of  the  case  which  had  been  pending  on 
its  file  for  a  long  time. 

I  would  find  then  that  there  was  a  valid  award  binding  on 
the  parties,  and  that  according  to  it  the  value  of  the  work  done 
by  plaintiff  was  Rs.  58,876.  The  amount  actually  paid  to  him 
during  the  course  of  the  work  was  Rs.  47,137.  There  are  three 
additional  items  debited  to  plaintiff — see  paragraph  1 1  of  the 
written  statement  of  defendant,  dated  1 9th  January  1894  Of 
these  plaintiff  admits  Rs.  750  paid  to  Mr.  Hay  ward,  arbitrator, 
under  his  authority,  and  also  admits  that  defendant  supplied 
him  with  paint  though  not  to  the  amount  claimed.  Defendants 
have  put  this  down  at  Rs.  285.  The  District  Judge  for  no 
special  reason  has  reduced  this  to  Rs.  250.  The  difference!  is 
very  slight,  and  I  see  no  reason  why  the  Committee  should 
have  over-estimated  the  price  of  the  paint  supplied  to  plaintiff. 
It  was  unlikely  that  they  should  do  so.  The  third  item  is  on 
account  of  octroi  recovered,  Rs.  308.  In  accordance  with  what 
I  am  prepared  to  hold  with  regard  to  plaintiff's  claim  to  exemp- 
tion from  octroi,  in  the    cross-appeal,   I  think  that  plaintiff  is 
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rightly  debited  with  this.  I  am  therefore  prepared  to  find  that 
the  amount  due  to  plaintiff  under  the  award  for  work  done  was 
the  amount  actually  paid  to  him  by  defendants,  Rs.  30,395. 

The  only  question  that  remains  for  decision  is  as  to  the 
interest,  Rs.  1,767,  which  the  District  Judge  has  allowed  on 
this  sum  of  Rs.  10,395,  from  February  1890  to  the  end  of  July 
1891.  1  agree  with  the  District  Judge  that  plaintiff  could 
under  no  circumstances  be  held  entitled  to  interest  on  the 
amount  due  under  the  award  after  the  end  of  July  1891  when 
he  was  informed  by  the  Municipal  Secretary  that  the  money 
would  be  paid  to  him  if  he  came  to  the  office.  The  money  was 
actually  paid  into  Court  on  25th  April  1892  in  the  course  of 
the  proceedings  under  Section  525,  Civil  Procedure  Code,  and 
plaintiff  then  took  it.  No  doubt  he  was  afraid  of  compromising 
himself  in  respect  of  his  further  claims  by  taking  the  amount 
earlier.  But  the  Committee  cannot  be  held  responsible  for  that 
delay,  and  I  think  it  is  proved  that  he  had  notice  and  knowingly 
refrained  from  claiming  the  money.  But  as  regards  the  amount 
allowed  by  the  District  Judge  for  interest  between  February 
1890  and  the  end  of  July  1891,  I  think  that  plaintiff  is  entitled 
to  it.  The  rate  (Rs.  12  per  cent,)  cannot  be  considered  too 
high  under  the  circumstances,  and  plaintiff  was  kept  out  of  his 
money  for  this  period.  Probably  he  was  working  on  borrowed 
capital. 

For  these  reasons  I  wrould  accept  this  appeal,  and  set  aside 
the  decree  of  the  District  Judge,  except  in  respect  of  Rs.  1,7457 
due  on  account  of  interest  on  the  amount  given  by   the  award. 

Plaintiff  is  entitled  to  a  decree  for  Rs.  1,767,  with 
proportionate  costs  in  the  first  Court.  Defendants  are  entitled 
to  their  costs  in  this  Court  to  the  extent  to  which  they  have 
succeeded  in  their  appeals. 

Anderson,  J. — I  concur. 

Appeal  allowed. 

The  judgment  in  the  cross-appeal  was  delivered  by 

Gordon  Walker,  J.  (Anderson,  J.,  concurring).— This  is  the  29th  July  1899. 
cross-appeal  to  No.  489.  In  my  judgment  in  that  case  I  have 
given  reasons  for  holding  that  the  District  Judge  was  wrong 
in  deciding  that  the  award  was  invalid.  I  think  that  the 
award  of  the  arbitrators  was  valid  and  binding  on  the  parties. 
With  reference  to  this  view  it  is  unnecessary  to  deal  with  the 
third  and  most  important  ground  of  this  appeal,  holding  as 
I  do  that  the  decision  of  the  arbitrators  with  regard  to  the 
rates  and  measurements  is  final. 
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It  remains  to  consider  first  the  questions  raised  in  the 
4th  and  5th  issues  framed  by  the  District  Judge,  those  of 
(1)  octroi,  (2)  damages  and  (3)  interest.  (1)  The  District  Judge 
has  held  that  the  claim  on  account  of  octroi  is  barred  by 
limitation,  and  I  think  he  was  right  here.  This  was  a  claim 
(estimated  by  plaintiff  at  Rs.  3,000),  quite  apart  from  the 
main  matter  in  dispute  between  the  parties  which  was  as  to 
the  amount  due  from  defendant  to  plaintiff  for  work  done 
on  the  bailding.  Anything  that  could  be  taken  to  be  an 
acknowledgment  such  as  would  save  the  latter  could  have  no 
effect  on  the  claim  for  octroi.  As  regards  this  claim  I  agree 
with  the  District  Judge  on  the  merits  also  for  the  reasons 
which  he  gives.  The  agreement  between  plaintiff  and  the 
Committee  required  the  sanction  of  the  Committee,  and  when 
it  came  up  before  them  for  that  purpose  the  stipulation  as  to 
exemption  of  materials  from  octroi  duty  was  at  once  cut  out, 
and  further  there  can  be  no  doubt  that  plaintiff  had  information 
of  this.  This  was  at  the  beginning  of  the  work,  and  plaintiff 
apparently  acquiesced,  for  he  went  on  paying  octroi  duty. 
The  General  Committee's  Resolution  No.  106,  dated  5th 
October  18S7,  approved  of  the  agreement  with  the  above 
exception.  It  was  evidently  on  this  that  plaintiff  put  in  his 
petition  on  the  subject,  dated  I3th  November  1887.  The 
report  of  the  then  retired  President  of  the  Committee  (Nawab 
Nawazish  Ali  Khan),  dated  20th  February  1888,  is  merely  an 
expression  of  sympathy  for  the  plaintiff  and  can  have  no 
effect  against  defendants, 

(2)  Plaintiff  claimed  Rs.  500  damages,  (I)  on  account 
of  loss  suffered  by  him  in  consequence  of  defendant's  delay  in 
putting  up  the  girders,  and  (2)  for  expenses  incurred  in 
clearing  up  the  building  when  completed.  The  District 
Judge  has  held  that  the  claim  under  both  heads  is  barred  by 
limitation  as  in  the  case  of  the  claim  for  refund  of  octroi.  I 
am  not  sure  that  he  is  right  here,  in  holding  that  this  item  can 
be  separated  for  the  purposes  of  limitation  from  the  general 
claim  on  account  of  work  done.  But  I  think  that  plaintiff  has 
failed  to  prove  his  right  to  recover  anything  under  either 
head.  In  the  details  given  by  him  of  the  Rs,  6,000  entered 
in  his  statement  of  claim  on  account  of  "  interest  and 
damages  "  Rs.  500  appear  against  the  second  head"  clearing,  " 
but  possibly  this  is  meant  as  the  total  under  both  heads.  As 
regards  "  clearing "  I  think  defendants'  contention  is  right, 
and  that  it  was  the  duty  of  the  contractor  to  clear  up  the 
building  and  site  after  completion  and   before  makiDg  it  over 
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to   defendants.     There   is   nothing   to  show  any  damage  under 
the  other  head. 

(3)  As  regards  interest,  a  very  small  portion  of  the  amount 
claimed  consists  of  interests  alleged  to  be  due  on  account  of 
sums  which  should  have  been  paid  monthly  to  plaintiff  as  the 
work  went  on,  but  were  short  paid.  In  his  statement  of 
claim  plaintiff  put  down  the  amount  due  on  this  account 
at  Rs.  100,  approximately,  and  before  us  the  amount  due  is 
estimated  (by  plaintiff's  counsel)  at  Rs.  240.  The  District 
Judge  has  held  this  part  of  the  claim  to  be  barred  by 
limitation,  and  T  think  it  probably  is.  Apart  from  this,  a 
reference  to  the  list  of  payments  made,  23  items  between  March 
1887  and  January  1890,  seems  to  me  to  show  that,  although 
there  was  no  great  regularity  in  these  payments,  they  were 
never  in  arrears  to  such  an  extent  (having  regard  especially  to 
the  condition  which  entitled  defendant  to  withhold  a  percent- 
age up  to  a  total  of  Rs.  3,000)  as  tD  entitle  plaintiff  to  interest 
by  way  of  damages  or  otherwise.  I  do  not  think  that  there 
was  anything  out  of  the  ordinary  course  of  business  in  this  part 
of  the  transaction,  or  that  plaintiff  was  put  to  actual  loss.  It 
must  be  remembered,  too,  that  plaintiff  claims  this  i  nterest  on 
what  he  considered  to  be  due  to  him.  from  time  to  time  according 
to  his  own  rates  and  measurements.  On  the  appeal  of  defendants 
I  have  held  that  he  was  only  entitled  to  what  the  award  of  the 
arbitrators  gave  him,  which  was  a  great  deal  less  than  his  own 
claim.  As  regards  the  interest  on  the  amount  due  to  plaintiff 
at  the  conclusion  of  the  work  the  decision  with  regard  to  this 
must  follow  that  in  defendants'  appeal.  In  my  judgment  in 
that  appeal  I  have  given  reasons  for  holding  that  the  award 
of  the  arbitrators  was  valid  and  binding  on  the  parties,  and  in 
accordance  with  that  decision  the  only  question  that  can  arise 
is  in  respect  of  the  claim  to  interest  on  the  sum  (Rs,  10,395) 
due  to  plaintiff  under  the  award.  The  District  Judge  has 
allowed  Rs.  1,767  on  account  of  interest  on  this  sum  from 
February  1890  to  the  end  of  July  1891,  when  the  Secretary  to 
the  Committee  informed  plaintiff  that  the  amount  would  be 
paid  to  him  if  he  called  at  the  office.  I  think  that  the  District 
Judge  was  right  in  holding  that  plaintiff  was  at  all  events  not 
entitled  to  interest  after  the  end  of  July  1891.  He  had  only 
got  to  apply  for  the  money  and  it  would  have  been  paid 
to  him. 

The  above  disposes  of  the  first  four  grounds  of  plaintiff's 
appeal.  As  regards  the  fifth  ground,  this  is  admitted  by 
plaintiff's  counsel  to   be  wrong,  the  acknowledged  payments, 
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amountiDg  to  Rs.  58,282,  and  the  only  items  in  dispute  being 
only  (of  the  Rs.  58,632,  given  by  the  District  Judge  in  his 
judgment)  Rs.  250  on  account  of  paint  supplied  and  Rs.  100 
deducted  by  defendants  in  accordance  with  the  terms  of  the 
agreement.  As  to  the  former  item,  1  have  held  in  the  judgment 
in  the  other  case  that  as  plaintiff  admits  that  the  paint  was 
supplied  to  him  by  defendants  at  his  request,  there  is  no  reason 
why  defendants'  valuation  of  the  quantity  supplied  should  not 
be  accepted.  It  is  most  unlikely  that  defendants  would 
attempt  to  charge  more  than  was  actually  due.  As  regards  the 
item  of  Rs.  100,  I  do  not  think  that  the  substitution  by  mutual 
agreement  of  parties  and  in  consequence  of  altered  conditions 
of  a  fresh  set  of  rates  for  those  originally  taken  (known  as 
"Mangu's"  rates)  would  deprive  defendants  of  their  right  to 
make  this  deduction. 

In  accordance  with  these  findings  I  think  that  this  nppeal 
of  plaintiff  must  be  dismissed  with  costs. 

Appeal  dismissed. 

No.  66. 

Before  Mr,  Justice  Anderson  and  Mr,  Justice  Robertson. 

TJMAR  BAKHSH  AND  ANOTHER,- (Defendants),— 
APPELLANTS, 

Appellat*  Side.  <  Versus 

MUHABBAT  KHAN,— (Plaintiff),— 
RESPONDENT. 
Case  No.  1429  of  1896. 
Muhammadan  Law — Pledge  of  joint  family  property  by  elder    brothers, 
how  far  binding  on  minor  brothers— Presumption. 

Held,  that  in  the  case  of   a   Muhammadan   family  Hying  even  in  com- 
mensality,  there  is  no  presumption  that  alienations  of  joint  family   property 
by  some  members  are  made  for  the  benefit  of  the  family  jointly  so  ns  to  be 
binding  on  the  other  members. 

Held,  upon  the  facts  of  the  present  case  that  the  plaintiff  had  failed  to 
prove  that  the  elder  brothers  of  a  joint  Muhammadan  family  were  justified, 
either  as  managing  members  of  the  family  business  or  as  de  facto  guardians 
of  their  minor  brothers,  in  pledging  certain  of  the  family  property  as  they 
had  done,  and  that  consequently  tho  said  pledge  was  not  binding  on  tlio 
minors. 

Further  afpealfrom  the  decree  ofH.  Maude,  Esquire,  Divisional 
Judge,  Peshawar  Division,  dated  Mjth  November  1896. 
Morton,  for  appellants. 
Shah  Din,  for  respondents. 
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The  judgment  of  the  Court  was  delivered  by 

Anderson,  J. —  In  this  appeal  the  question  raised  is  whether  27th  Oct.  1899. 
the  two  elder  of  four  brothers  had  the  right  to  pledge  family 
property  as  security  for  debt,  and  whether,  when  that  property 
has  been  attached  in  execution  of  decrees,  the  younger  brothers 
are,  equally  with  the  elder,  responsible  to  the  pawnee  and  credi- 
tor, or  entitled  to  have  their  shares  declared  free  of  incumbrance 
as  has  been  done  by  the  decree  of  the  Munsif  objected  to  by  the 
creditor  who  appears  as  plaintiff  in  the  present  suit. 

The  father  of  the  four  brothers,  Mian  Mardan,  died  in  1885, 
and  the  elder  brothers  first  pledged  part  of  the  family  property 
in  1888,  shortly  after  which  Mussammat  Nargas,  the  mother  of 
the  two  younger  brothers,  and  other  members  of  the  family  re- 
monstrated with  them  through  a  jirga  on  thsir  unauthorized 
action,  and  they  made  some  attempt  to  re-assure  the  remon- 
strants, promising  to  do  nothing  of  the  kind  in  future. 

In  1891  plaintiff  got  out  his  first  decree  against  Muhammad 
Azim  and  Muhammad  Latif  for  over  Us.  7,000,  which  was  followed 
by  another  decree  for  about  Rs.  1,600  in  1896. 

The  order  of  the  Munsif  allowing  the  objection  of  the 
younger  brothers,  which  has  led  to  the  present  suit,  was  passed 
on  15th  October  1895,  and  a  suit  for  declaration  of  their  rights 
as  heirs  was  also  brought  on  behalf  of  the  widows  and  daughters 
of  Mian  Mardan  contesting  the  correctness  of  the  Munsif 's  order 
which  treated  only  the  sons  as  heirs.  This  was  dismissed  and 
no  appeal  preferred.  The  District  Judge  who  decided  that  suit 
held  that  this  family  of  Parachas  of  Naushera  in  matters  of  in- 
heritance followed  Punjab  custom  rather  than  Muhammadan 
Law,  and  the  manner  in  which  dakhil-kharij  of  the  land  was 
given  to  all  four  surviving  sons  in  1887  without  paying  any 
regard  to  the  claims  of  the  widows  or  daughters  goes  to  show 
that  this  was  the  view  taken  by  the  Revenue  authorities  at  the 
time. 

In  the  case  before  us  it  is  contended  that  the  District  Judge 
is  wrong  in  holding  that,  because  the  family  was  joint,  the 
elder  brothers  who  managed  the  family  business  had  a  right  to 
pledge  any  portion  of  the  family  property,  and  so  bind  their  half 
brothers  who  were  minors,  and,  further,  that,  even  admitting  that 
their  mother,  Mussammat  Nargas,  knew  what  was  being  done  and 
assented  to  it,  this  could  not  make  them  responsible  unless  the 
pledge  of  their  share  of  family  property  could  be  shown  to  have 
been  made  for  their  benefit,  which  has  not  been  done. 
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Further,  it  has  been  argued,  and  on  authorities  which  we 
must  accept,  that  according  to  Muhammadan  Law  the  elder 
brothers  were  not  in  the  position  of  near  guardians  entitled  to 
deal  with  the  property  of  their  minor  brothers.  (Vide  Mac- 
naghten's  Muhammadan  Law,  4th  Edition,  page  304,  followed  in 
I.  L.  E.,  XI  Gal.,  page  419,  and  Punjab  Record,  No.  65  of  1893, 
page  293). 

There  is  nothing  on  the  record  to  show  that,  at  the  time  of 
Mian  Mardan's  death,  money  was  owing  to  plaintiff,  and,  if  the 
elder  brothers  were  engaged  in  a  business  with  Bokhara  (which 
might  be  called  a  family  business  because  inherited  from  their 
father),  there  is  nothing  to  show  that  the  younger  brothers  were 
interested  in  that  business  or  liable  to  be  made  responsible  for 
losses  incurred  in  it. 

1.  L-  B,,  VIII  Gale,  826,  furnishes  us  with  a  good  authority 
for  holding  that,  in  the  case  of  a  Muhammadan  family  living 
even  in  commensality,  there  is  no  presumption  that  the  acquisi- 
tions of  the  several  members  are  made  for  the  benefit  of  the 
family  jointly,  and  the  converse  may  be  said  as  to  losses* 

Mr.  Shah  Din  for  respondent  has  argued  that  here  the 
same  principles  are  applicable  to  the  case  of  management  of 
joint  family  property  of  Muhammadans  as  of  Hindus,  and  has 
referred  us  to  II,  Madras  H.  0.  Reports,  414,  and  to  Punjab 
Record,  No.  91  of  1887.  We  are  unable  to  accede  to  his  contention 
as  we  find  nothing  on  the  record  to  show  that  Muhammad  Azim 
and  Muhammad  Latif  were  obliged  to  carry  on  the  business  for 
the  maintenance  of  the  family,  and  were  not  doing  so  for  their 
own  pleasure  and  profit.  The  ruling  of  this  Court  of  1887  is  not 
on  all  fours  with  the  present  case.  In  that  case  a  special  cus- 
tom was  set  up  that,  until  partition,  all  property  acquired  by 
any  member  of  the  family,  even  without  the  aid  of  the  family 
funds  or  of  the  other  members  of  the  family,  must  be  regarded 
as  family  property  and  liable  to  partition.  This  was  the  con- 
verse of  the  present  case.  It  was  then  remarked  by  Plowdcn,  J., 
"  That  the  manager  of  joint  ancestral  estate  should  be  liable  to 
"  account  to  his  co-heirs  for  the  property  received  by  him  as 
"  manager  and  for  investments  of  the  income  and  accumulations 
"  is  proper  and  just,"  and  in  the  present  case  it  seems  to  be  argued, 
by  implication,  that  managers  of  joint  ancestral  estates  may 
engage  in  commercial  pursuits  without  reference  to  minors  and 
make  their  property  liable  for  losses  incurred  in  the  course  of 
such  business. 

Punjab  Record,  No.  73  of  1890,  a  case  of  a  Hindu  minor,  was 
also  referred  to,  in  which  it  was  held  that  a  bond  fide  incumbrance 
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made  by  the  de  facto  guardian  of  a  Hindu  minor  for  the  benefit 
of  the  estate,  and  with  due  regard  to  minor's  interests,  cannot  be 
impeached  by  the  minor  on  attaining  majority  on  the  ground 
that  the  guardian  was  not  a  guardian  duly  constituted  under 
Act  XL  of  1858.  Here  the  circumstances  are  different,  and  the 
same  presumption  does  not  arise  in  favour  of  the  acts  of  a  de  facto 
Muhammadan  guardian  (if  the  elder  brothers  in  the  present  case 
could  have  been  regarded  as  such),  nor  are  we  in  a  position  to  say 
that  due  regard  has  been  shown  to  protecting  the  interest  of  the 
minors.  The  alienation  was  made  by  Muhammad  Azim  and 
Muhammad  Latif  in  their  own  names  without  reference  to  their 
half  brothers,  whom  they  have  stigmatized  as  illegitimate, 
although  apparently  well  aware  of  and  acquiescing  in  the  dakhil- 
kharij  proceedings  of  1887.  In  the  appeal  heard  with  this  it  has 
been  decided  that  the  Courts  below  rightly  decided  this  question, 
so  that  the  rights  of  the  younger  brothers  would  not  be  affected 
by  the  action  of  Muhammad  Azim  and  Muhammad  Latif,  unless 
it  could  be  shown  that  they  were  acting  as  guardians  for  their 
benefit  or  as  managers  of  joint  family  property,  which  they 
wrere  obliged  to  pledge  in  order  to  continue  their  business. 

With  reference  to  the  preceding  remarks  we  are  unable  to 
hold  that  it  has  been  satisfactorily  proved  that  Muhammad 
Azim  and  Muhammad  Latif  were  in  either  capacity  justified  in 
dealing  with  the  property  as  they  have  done,  and  we  must  there- 
fore accept  the  appeal  and  dismiss  the  suit  brought  by  plaintiff 
to  declare  that  the  defendants  have  no  proprietary  rights  in  the 
property  specified  in  the  plaint,  and  more  especially  in  that  portion 
of  it  which  was  pledged  to  him  and  afterwards  attached  in  execu- 
tion of  decree  and  released  by  the  Munsif  on  the  present  defend- 
ants' objection.     The  appellants  will  get  their  costs  throughout. 

Appeal  allowed. 

No.  67- 

Before  Mr.  Justice  Beid. 
JHABAR,— (Defendant),— APPELLANT, 

VerSUS  {.  AfPILLATB  I 

SINGH  RAM  AND  OTHERS,- (Plaintiffs),— 
RESPONDENTS. 

Case  No,  130  of  1899. 

Purchase  of  mortgaged  land — Right  to  keep  alive  prior  mortgage  redeemed 
by  purchaser— Pre-emptor's  right. 

The  half  of  certain  land,  the  whole  of  which  was  at  the  time  under 
mortgage  to  Z.,  was  purchased  by  A.,  who  redeemed  a  prior  mortgage  over 
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the  said  half  in  favour  of  X.  Subsequently  B.  obtained  a  decree  for  pre- 
emption against  A.  Z.  having  sued  B.  for  possession  as  mortgagee,  without, 
however,  offering  to  redeem  the  prior  mortgage  in  favour  of  X, 

Held,  that  in  the  absence  of  evidence  to  the  contrary,  A.,  when  he  re- 
deemed the  prior  mortgage,  must  be  presumed  to  have  intended  to  keep 
h  alive  for  his  benefit,  and  that  B.,  as  pre-emptor  from  A.,  was  entitled  to 
all  the  rights  of  the  original  purchaser. 

Held,  therefore,  that  B.  was  entitled  to  use  the  said  prior  mortgage  as 
a  shield  against  the  mortgage  in  favour  of  Z. 

Further  appeal  from  the  decree  of  H.  Maude,  Esquire,  Divisional 
Judge,  Delhi  Division,  dated  hth  December  1898. 

Ishwar  Das,  for  appellant. 

Ganpat  Rai,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 
2Uh  Nov.  1899.  Reid,  J. — The  question  for  decision  is  whether  the  appellant 

is  entitled  to  use,  as  a  shield  against  the  mortgage  in  favour  of 
the  respondent,  a  prior  mortgage,  redeemed  by  a  purchaser  of 
half  the  land  mortgaged  against  whom  the  appellant  obtained 
a  decree  for  pre-emption. 

The  prior  mortgage  included  the  whole  of  the  land  mort- 
gaged to  the  respondent,  who  has  obtained  possession  of  the 
moiety  not  sold  to  the  judgment-debtor  in  the  pre-emption  suit 
without  payment  of  any  part  of  the  consideration  for  the  prior 
mortgage. 

In  Gokaldas-Gopaldas  v.  Puran,  Mai,  I.  L.  R.,  X  Gale, 
1035,  their  Lordships  of  the  Privy  Council  dealt  with  the  ques- 
tion, and  held  that  the  purchaser  must  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  to  have  intended  to  keep  the 
prior  mortgage  alive  for  his  benefit,  and  the  principle  enunciated 
has  been  applied  to  mortgages  in  this  Province  in  No.  38,  Punjab 
Record,  1894,  and  other  rulings. 

A  pre-emptor  takes  all  the  rights  of  the  original  purchaser, 
and  in  this  case  the  pre-emptive  price  included  the  sum  paid 
for  redemption  by  the  purchaser. 

Counsel  for  the  respondent  has  cited  no  authority  for  hold- 
ing that  the  right  to  use  the  prior  mortgage  as  a  shield  can  be 
distinguished  from  other  rights  acquired  by  the  pre-emptor,  but 
he  contends  that  the  prior  mortgage  was  extinguished  by  the 
area  mortgaged  being  split.  I  cannot  allow  this  contention  and 
it  does  not  lie  in  the  mouth  of  the  respondent,  who  has  profited 
bv  the  redemption  to  the  extent  above  mentioned,  to  contest  the 
appellant's  right  to  repayment  of  the  mortgage  consideration 
before  losing  possession  of  the  moiety  purchased  by  him. 
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No  offer  to  redeem  the  prior  mortgage  was  made  by  the 
respondent  in  the  Courts  below  or  in  this  Coart,  and  his  suit  was 
for  possession  as  mortgagee.  No  claim  for  redemption  was 
included. 

I  decree  the  appeal,  and  restore  the  decree  of  the  Court  of 
first  instance,  with  cost.-*  of  all  Courts. 

Appeal  allowed. 

No.  68. 

Before  Mr.  Justice  Reid,  Chief  Judge,  and  Mr.  Justice  Gordon 

Walker. 

SHARAF  PIUSAIN  AND  ANOTHER,— (Plaintiffs)  — 

APPELLANTS, 

V  Appellate  Sidk. 
Versus  i 

RAM  KISHEN  DAS,- (Defendant),— RESPONDENT.         ' 

Case  No.  370  of  1S97. 

Limitation — Easement,  acquisition  of— Adverse  user  of  land  for  more 
than  twelve  years. 

Held,  that  the  user  by  plaintiff  of  a  certain  ladder,  one  end  of  which 
rested  on  defendant's  land,  and  of  a  platform  which  projected  over  the 
said  land,  even  if  such  user  were  adverse  and  had  extended  over  a  period 
of  twelve  bnt  less  than  twenty  years,  neither  extinguished  the  right  of  defend- 
ant in  the  said  land  nor  gave  plaintiffs  aright  of  easement  in  respect  thereof. 
I.  L.R,  III  Bom.,  17 4,  not  followed. 

On  the  evidence,  found,   that  plaintiff     had  failed  to  establish  adverse 
possession. 

Further  appeal  from  the   decree  of  Captain  C.  S.  Martindale,   Divi- 
sional Judge,  Umballa  Division,    dated  14<th   December  1896, 
Gouldsbnry,  for  appellants. 
Lai  Chand,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Gordon  Walker,  J. — The  first  point  argued  before  us  for  24th  Nov.  1899. 
plaintiffs-appellants  was  that  of  the  correctness  of  the  inter- 
mediate order  of  the  Divisional  Judge,  dated  18th  July  1896, 
directing  that  the  amended  plaint  be  admitted.  We  did  not 
consider  it  necessary  to  hear  the  other  side  or  to  come  to  a 
definite  decision  on  this  point,  because,  after  hearing  counsel  for 
appellants  on  the  whole  case,  we  are  of  opinion  that  the  ap- 
peal must  fail  on  the  merits.  We  may  take  the  suit,  then,  as 
one  in  the  alternative  (1)  for  a  right  of  way  and  other  ease- 
ments, or  (2)  for  proprietary  or  other  rights  acquired  by  twelve 
years'  adverse  possession.     As  regards  the  first  part  of  the  case, 
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vii.,  the  claim  to  a  right  of  easement,  the  facts  are  very 
clearly  set  oat  in  the  first  judgment  of  the  District  Judge, 
dated  24th  February  1896,  and  need  not  be  repeated,  The 
plaintiffs  acquired  their  property  by  purchase  from  the  witness, 
Chuhar,  in  1878,  and  the  suit  was  instituted  in  1896.  On  the 
evidence  to  which  appellants'  counsel  has  referred  us  in  detail, 
we  are  unable  to  come  to  any  other  conclusion  than  that  of 
the  two  lower  Courts,  viz.,  that  plaintiffs  have  entirely  failed  to 
prove  the  existence  previous  to  1S78  of  the  door  with  the  wooden 
structures,  or  of  the  window  in  question.  That  finding  on  the 
merits  is  sufficient  for  the  disposal  of  this  part  of  the  case, 
for  it  is  clear  that  the  only  way  in  which  plaintiffs  could 
establish  their  claim  would  be  by  proving  that  they  had  enjoyed 
the  easements  in  the  manner  described  in  Section  26  of  the 
Limitation  Act,  and  apart  from  other  questions  that  might 
otherwise  arise  they  have,  in  our  opinion,  failed  to  prove  even 
the  enjoyment   for  the  necessary  period. 

On  the  second  part  of  the  case,  too,  we  think  that  plaintiffs 
have  entirely  failed  to  prove  the  acquisition  of  any  rights 
by  twelve  years'  adverse  possession.  This  question  is  dealt  with 
in  the  report  of  the  District  Judge,  dated  17th  October  1896, 
on  the  remand.  On  his  5th  issue  the  District  Judge  found 
that  "  the  use  of  defendant's  land  for  such  structures  is  insuffi- 
"cienttogive  a  title  to  the  land  by  adverse  possession."  It 
is  quite  clear  to  us  on  the  evidence  that  the  plaintiffs  never 
exercised  any  proprietary  rights  over  the  land.  They  do  not 
even  allege  use  of  the  surface  of  the  site,  but  merely  of  a 
right  of  way  up  the  ladder,  one  end  of  which  rests  on  the  pro- 
perty of  defendant,  and  along  the  platform  which  overhangs  it. 

Mr.  Gouldsbury  for  plaintiffs-appellants  contends  that  the 
use  by  them  of  the  ladder  and  platform  would  amount  to  pos- 
session of  the  strip  of  land  underneath,  and  that,  if  plaintiffs 
can  establish  their  adverse  use  of  the  ladder  and  platform  for 
a  period  of  twelve  years,  the  right  of  defendant  in  the  area 
lying  beneath  would  thereby  be  extinguished.  As  authority 
for  this  proposition  he  refers  us  to  7.  L.  R.,  Ill  Bom.,  page  174. 
In  that  case  the  roof  of  the  defendant's  house,  built  thirty 
years  before  suit,  projected  over  plaintiffs'  land,  and  plaintiffs 
claimed  the  right  to  remove  the  projection  in  order  to  make  way 
for  an  upper  story  that  he  was  building.  It  was  held  that 
"  if  the  enjoyment  by  the  defendant  were  considered  as  posscs- 
•'  sion  by  him  of  the  space  occupied  by  his  projecting  roof,  the 
"  Limitation  Act  extinguished  the  plaintiffs'  right  to  sue."  In 
the   course  of   the  judgment,     West,    J.,    who    delivered   it, 
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observed:  "The  Limitation  Act  prescribes  twelve  years  as 
"  the  time  within  which  a  suit  should  be  brought  for  the  posses- 
sion of  immovable  property.  After  the  lapse  of  that  time 
44  the  right  to  the  possession  of  land  perishes  along  with  the 
•*  capacity  to  enforce  it  by  suit.  Taking  '  land  '  to  include  ira- 
"  movable  property  of  a  tangible  kind,  the  plaintiffs  could  not 
"  after  twelve  years  recover  possession  of  the  space  occupied  by 
"  the  defendant's  projecting  roof,  which  is  to  be  regarded  as  part 
"  of  that  column  resting  on  the  area  belonging  to  the  plaintiffs 
u  and  extending  indefinitely  upwards.  If  the  enjoyment  held  by 
u  the  defendant  is  to  be  regarded  as  a  mere  easement,  still  it 
"would  ripen  into  a  right  by  uninterrupted  user  for  upwards 
**  of  thirty  years.     Such  user  the  District  Judge  has  found  to   be 

*  established.  Thus  from  either  point  of  law,  and  the  former  of  the 
"  two  is  the  one  which  commends  itself  to  us,  the  defendant's  right  is 
"  made  out  to  a  continued  possession    or  enjoyment   inconsistent 

*  with  the  right  which  the  plaint  asks  to  have  declared  as  vested 
"  in  himself.  He  is  not  now  entitled  to  cut  off  the  defendant's 
"  eaves  even  for  the  purpose  of  building." 

No  further  authority  is  qnoted  in  support  of  the  view  taken 
in  the  above  passage,  nor,  so  far  as  we  are  able  to  ascertain,  has 
it  been  accepted  in  any  other  quoted  decision.  Apart  from  the 
question  whether  plaintiffs  have  succeeded  in  establishing 
adverse  use  of  the  ladder  and  platform  we  should  hesitate  to 
.accept  such  a  view  as  a  general  proposition.  It  is  certain  that 
plaintiffs  have  not  exercised  any  rights  over  the  surface  of  the 
land  in  the  way  of  storing  things  on  it,  and  indeed  this  is  not 
asserted.  Defendant  may  have  used,  and  very  possibly  did  use, 
the  surface  of  the  ground  area  for  such  purposes,  and  no  inter- 
ference by  plaintiffs  with  their  right  to  do  so  is  alleged.  To 
accept  such  a  proposition  would,  it  appears  to  us,  be  in  effect  to 
shorten  the  period  prescribed  by  the  law  for  the  acquisition  of 
;a  right  to  easement,  and  to  give  plaintiffs  more  extensive 
rights  than  they  eould  acquire  by  enjoyment  for  the  longer 
period. 

Apart  from  this  we   are  unable  to  hold  that  plaintiffs  have 
[established  adverse  possession.     Defendant,    having   no     imme- 
diate necessity   to  utilize   the   area,   has   no    doubt    permitted 
plaintiffs  to  have  access  to  their  premises  over  it.     But  that   is 
all  that  can  be  held  to  have  been  established. 

As  regards  the  last  ground  of  appeal,  which  was  not  sup- 
ported before  us  in  argument,  we  think  that  the  award  to 
defendant  of  Rs.  lOOas  damages  under  Section  497,  was  justified. 


Betision    Side. 
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For  these  reasons  we  think  that  the  appeal  must  fail  and  we 
dismiss  it  with  costs  accordingly. 

Appeal  dismissed. 

No.  69. 

Before  Mr.  Justice  Reid. 
BAKU  AND  ANOTHER —(Defendants),— PETITIONERS, 

Versus 

KIRPA  RAM,— (Plaintiff),— RESPONDENT. 

Case  No.  1546  of  1898. 

Civil  Procedure  Code,  1882,   Section  25 — Case  remanded  to  Small  Cause 
Court — Transfer  to  Subordinate  Judge. 

Certain  issues  in  a  small  cause  suit  were  remanded  to  the  Small 
Cause  Court,  Umballa,  for  decision.  As  the  Judge  of  the  Small  Cause 
Court  who  originally  tried  the  suit  had  been  replaced  by  a  Judge  whose 
precaniary  jurisdiction  did  not  extend  to  the  value  of  the  suit,  the  District 
Judge  transferred  the  issues  remanded  to  the  Court  of  the  Subordinate 
Judge,   Umballa. 

Held,  that  it  was  competent  to  the  District  Judge  to  make  the  trans- 
fer in  question. 

Petition  for  revision  of  the  decree  of  Captain  E.  Walker,  Judge, 
Small  Cause  Court,  Umballa,  dated  \Wi  April  1898. 
S.  P.  Roy,  for  petitioners. 
Lai  Chand,  for  respondent. 

The  judgment  delivered  by  the  learned  Judge  in  Chambers 
was  as  follows  : — 

27th  Nov.  1899.  Reid,    J. — The   return  is  in  favour   of  the  petitioners,  but 

the  pleader  for  the  respondent  contends  that  the  District 
Judge  erred  in  transferring  the  issues  remanded  to  the  Court  of 
the  Subordinate  Judge  of  Umballa,  the  Court  to  which  the 
remand  was  made  being  that  of  Small  Causes  in  the  Umballa 
Cantonment. 

The  reason  for  the  transfer  by  the  District  Judge  was  thab 
the  Small  Cause  Court  Judge,  who  originally  tried  the  suit,  had 
been  replaced  by  a  Judge  whose  pecuniary  jurisdiction  did  not 
extend  to  the  value  of  the  suit. 

Reliance  is  placed  on  No.  95,  Punjab  Record,  1876,  No.  95, 
Pun/ah  Record,  1877,  and  Gossain  Dohet  Geer  v.  Bissessur  Geert 
XXII  W.  R.,  207. 

The  first  of  these  authorities  dealt  with  a  case  in  which  the 
local  jurisdiction  of  a  Court  of  Small  Causes  had  been  dimin- 
ished after  a  decree  was  passed,  and  it  was  held  that  applications 
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for  new  trial  and  for  execution  must  be  disposed  of  by  the 
Conrt  of  Small  Causes,  although  the  place  at  which  the  original 
cause  of  action  arose  had  passed  from  the  local  jurisdiction 
of  that  Court. 

The  second  authority  dealt  with  a  case  in  which  the  Judge 
of  the  Small  Cause  Court,  who  passed  a  decree,  was  temporarily 
replaced  by  a  Judge  whose  pecuniary  jurisdiction  did  not  extend 
to  the  value  of  the  suit,  and  it  was  held  that  an  application  for 
re-trial  could  not  be  transferred  by  this  Court  to  the  Court  of  the 
District  Judge,  but  must  await  the  return  of  the  Judge  of  the 
Small  Cause  Court  having  pecuniary  jurisdiction.  The  Court 
remarked  in  delivering  judgment  that  a  similar  difficulty, 
should  it  occur  again,  would  be  capable  of  being  surmounted  by 
the  order  of  the  superior  Courts  after  the  new  Code  of  Civil 
Procedure  (X  of  1877)  had  come  into  force. 

Section  25  of  Act  X  of  1877  is  reproduced  totidem  verbis, 
in  Section  25  of  the  present  Code,  and  in  Balaji  Eanchod  Das, 
I.  L.  P.,  V  Bom.,  680,  it  was  held  that  a  District  Judge  had 
power  under  that  section  to  withdraw  an  application  for  execu- 
tion of  decree  from  a  Court  of  Small  Causes  to  his  own  Court, 
or  transfer  it  to  a  Court  subordinate  thereto. 

The  third  authority  merely  ruled  that  a  Court  to  which 
an  issue  is  remanded  cannot  refer  the  suit  to  an  arbitrator,  as  it 
is  not  seised  of  the  suit  for  actual  trial. 

In  No.  74,  Punjab  fiecord,  1896,  Sir  Charles  Roe,  C.  J.,  held 
that  it  was  competent  to  a  District  Judge  to  withdraw  a  suit  from 
a  Court  of  Small  Causes  with  reduced  pecuniary  jurisdiction  and 
transfer  it  to  the  Court  of  a  Judge  with  jurisdiction,  and  there 
is  nothing  in  No.  95,  Punjab  liecord,  1876,  or  No.  95,  Punjab 
Record,   1877,  opposed  to  this  dictum. 

Counsel  for  the  petitioners  relies  on  a  passage  in  the  judg- 
ment in  Bai  Shari  Mnjirajba  v.  Mag  an  Lai  I>haishankar, 
I.  L.  P.,  XIX  Bom.,  303,  laving  down  the  rule  that  a  remand 
cannot  be  conducted  by  a  Court  which  has  not  precuniary 
jurisdiction,  and  it  would  obviously  be  inexpedient  that  a  finding 
of  fact  with  which  this  Court  cannot  interfere  under  Section 
25  of  the  Small  Cause  Courts  Act  should  be  remanded  for 
decision  to  a  Judge  whose  pecuniary  jurisdiction  does  not 
extend  to  the  value  of  the  suit,  pecuniary  jurisdiction  being 
conferred  with  regard  to  the  personal  qualifications  of  the  . 
Judge  for  the  time  being.  The  authorities  such  as  Subri  v. 
Ganeshi,  I.  L.  B.t  XIV  AIL,  23,  which  lay  down  the  rule  that 
a    Court    to    which   issues    are   remanded   cannot  delegate  to  a 
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subordinate  Court,  the  decision  of  those  issues  do  not  help  the 
respondent.  The  last  clause  of  Section  25  of  Act  XIV  of 
1882,  as  interpreted  in  Mangal  Sen  v.  Hup  Chand,  I.  L.  R., 
XIII  All.,  324,  and  other  authorities,  provides  that  a  suit  trans- 
ferred from  a  Court  of  Small  Causes  to  a  Court  having  jurisdic- 
tion remains  a  Small  Cause  Court  suit  throughout,  and  I  cannot 
interfere  with  the  findings  of  fact  on  remand. 

The  Court  below  has  found  that  the  burden  of  proving 
that  the  alleged  account  of  the  25th  July  1895  was  signed  by 
the  petitioners  has  not  been  discharged,  and  in  any  case,  on 
the  findings  of  the  Court  below,  the  alleged  account,  which  is 
found  to  be  merely  an  acknowledgment,  would  not  save  limit- 
ation. 

I  set  aside  the  decree  of  the  Court  below,  and  dismiss  the 
suit  with  costs  here  and  below. 

Application  allowed. 


No-  70. 

Before  Mr.  Justice  Anderson  and  Mr.  Justice  Robertson. 

SAUDAGARMAL  AND  ANOTHER,— (Defendants),— 
APPELLANTS, 
Appellah  Si»e.  ^  Versus 

AMAN  SINGH,— (Plaintiff),— RESPONDENT. 

Case  No.  461  of  1897. 

Cvttom — I re-envption  —  Ghoxi  mohalla,  Hansi—  Evidence  of  existence  of 
custom  in  other  moh*llas. 

Found,  that  plaintiff  had  failed  to  prove  the  existence  of  a  custom  of 
pre-emption  in  Ghosi  mohalla,  Hansi. 

In  suits  for  pre-emption  in  respect  of  property  situate  in  a  town,  how- 
ever probable  and  fair  seeming  the  plaintiff's  claim  may  be,  he  should 
never  be  relieved  from  the  burden  of  proving  the  existence  of  the  alleged 
custom  in  the  special  locality  in  which  the  property  is  situate,  proof  of  its 
existence  in  neighbouring  mohalla*  being  at  best  only  supplementary  of 
the  evidence  required  of  the  plaintiff. 

Further  appeal  from  the  decree  of  A.  E.  Hurry,  Esquire,  iJi visional 
Judge,  Ferozepore  Division,  dated  6th  April  1897. 
Ishwar  Das,  for  appellant. 
Hadan  Gopal,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

~21th  No%»  1899.  Anderfon,  J. — This  was  a  suit  for  pre-emption  in  the  town 

of  Hansi.     The  plaintiff  claims  as  owner  of  two  shops  adjoining 
houie   in   dispute,  and    alleges    that    there  is  or  rather  was  an 
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easement  of    light     appertaining    to  his    property    which    was 
dominant,  the  house  in  dispute  being  servient. 

The  existence  of  the  custom  was  denied  in  the  Ghosi  mohalta 
where  the  house  is  admittedly  situated,  and  the  onus  was 
thrown  on  plaintiff  of  proving  the  prevalence  of  custom  in  the 
locality.     Other  points  were  raised. 

The  Courts  below  have  held  that  plaintiff  has  discharged 
the  onus  laid  on  him,  and  the  Divisional  Judge  remarks  that 
the  custom  exists  in  other  mohallas  of  the   town. 

The  only  proved  instance  of  pre-emption  in  the  immediate 
neighbourhood  of  the  house  in  dispute  is  the  case  of  Tulsi  v. 
Badhu,  decided  in  1893. 

Plaintiff  has  not  taken  the  trouble  to  file  a  map  showing 
the  position  of  houses  in  respect  of  which  pre-emption  has 
been  successfully  asserted,  but,  admitting  that  the  custom  was 
established  in  the  case  of  a  house  situated  within  a  short  dis- 
tance of  that  now  in  suit,  we  are  not  perfectly  satisfied  that 
it  is  applicable  to  the  present  case.  The  house  in  dispute  is  in 
Ghosi  mohalia,  whilst  that  made  the  subject  of  contention  in 
1893  was  in  Garhi  mohalia..  As  is  well  put  in  Punjab  Record, 
No.  17  of  1895,  page  66,  "  it  is  for  the  plaintiff  in  a  pre-emption 
11  suit  regarding  property  in  a  town  to  establish  the  right  and  its 
"  incidents  and  proof  that  it  exists  in  other  or  neighbouring 
"  mohallas  of  the  town  can  at  best  only  supplement  plaintiff's 
"  evidence  regarding  its  existence  in  the  mohalia  where  the  dis- 
"  puted  property  is  situate,  and  can  never  supply  the  want  of  such 
"  evidence."  Plaintiff  has  not  been  able  to  show  any  instance 
in  which  the  right  of  pre-emption  has  been  proved  to  exist  any- 
where near  the  house  in  dispute?  let  alone  an  instance  in  the 
sub-division,  except  one,  and  in  that  instance  the  case  can 
hardly  be  quoted  as  a  ruling  one,  there  having  been  no  appeal 
to  this  Court.  The  Divisional  Judge's  remark  as  to  the  exist- 
ence of  pre-emption  in  other  mohallas  of  the  town  and  the 
apparent  inference  he  would  draw  therefrom  is  not  justified 
by  the  record.  We  are  not  in  a  position  to  say  how  many 
mohallas  there  are  in  Hansi,  or  how  many  cases  have  occurred 
in  each.  The  area  occupied  by  the  town  we  know  to  be  compa- 
ratively large,  and  it  is  quite  likely  that  pre-emption  exists  in 
some  portions  of  that  area  and  not  in  all  portions. 

We  cannot  at  this  stage  admit  the  argument  that  there  are 
no  sub-divisions  iu  Han.si,  as  this  was  not  raised  at  first  nor 
specially  put  in  issue. 
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Respondent's  counsel  has  referred  us  to  Punjab  Record,  No. 
42  of  1891,  as  an  authority  for  holding  that  pre-emption  exists  in 
the  Ghosi  mohalla  and  throughout  the  town  of  Hansi,  but.  we 
do  not  consider  ourselves  bound  by  that  ruling  in  the  present 
case.  It  was  not  followed  in  Punjab  Retard,  No.  100  of  1892.  In 
Punjab  Record,  No.  55  of  1880,  pre-emption  was  held  not  to  exist 
in  the  Campbell  mohalla  of  Rohtak  although  existing  in  other 
mohallas,  so  in  Rewari,  in  two  cases  referred  to  on  page  127  of 
Mr,  Madan  Gopal's  Punjab  Laws  Act,  pre-emption  was  held  not 
proved  in  mohalla  Kathwara  of  Rewari,  nor  generally  in  Rewari. 
Rohtak  and  Rewari  are  situated  in  the  same  part  of  the  coun- 
try as  Hansi,  and  were  as  much  under  Muhammadan  Govern- 
ment and  influence  as  Hansi. 

We  consider  that  in  such  cases,  however  probable  and  fair 
seeming  the  plaintiff's  claim  may  be,  he  should  never  be  re- 
lieved from  the  burden  of  proving  the  existence  of  the  custom 
he  alleges  in  the  special  locality,  and  in  the  present  case  we  are 
not  prepared  to  hold  that  this  has  been  done. 

It  is  unnecessary  to  discuss  other  points  raised,  e.  g.,  whether 
pre-emption  should  or  should  not  be  claimed  by  the  owner  of  a 
shop  with  respect  to  an  adjoining  house,  and  whether  the 
junction  of  properties  at  the  back  do  es  or  does  not  carry  the  right 
of  pre-emption.  On  the  main  issue  we  think  plaintiff  has  failed, 
and  we  accordingly  accept  this  appeal  and  dismiss  the  claim 
with  costs  throughout. 

Appeal  allowed. 

No.  71. 

Before  Mr.  Justice  Reid,  Chief  Judge,  and  Mr.  Justice  Gordon 

Walker. 
HARSA  SINGH,— (Defendant),— APPELLANT, 

Appellate  Side.  \  Versus 

MUSSAMMAT  GURDE VI,— (Plaintiff),— RESPOND EXT. 

Case  No.  308  of  1897. 


i 


Hindu  Laxo — Property  enquired  by  members    of  a  joint  family  by 
joint  labour — Father  and  son—  Widow  of  son. 

When  a  father  and  his  son,  Hindus,  governed   by  Hindu  Law. 
in  the  same  shop  as  goldsmiths,  though  in  different  branches   of  the 
trade,  and  no  partition  had  been   effected    between    them,  held,  that 
survivor  of  them  was  entitled  to  the  joint  property,  the     widow  of 
deceased  member  of  the  joint  family  being  entitled  only  to  maintenan  e< 
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Further  appeal  from  the  decree  of  J.  A.  Anderson,  Esquire,  Dim- 
sloii'd  Judge,  Amritsir  Division,  dated  8th  December  1896. 
Lai  Chand,  for  appellant. 
Gopal  Das,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Reid,  C.  J. —The  respondent,  widow  of  Atma  Singh,    sued    24th  Nov.  1899. 
the   appellant  for  possession  of  certain  immovable   property  as 
heir  of  her  husband. 

Atma  Singh  was  sou  of  the  appellant,  and  we  see  no  reason 
to  doubt  that  the  property  in  suit  was  the  joint  property  of 
the  father  and  son.  It  is  admitted  by  the  pleader  for  the  res- 
pondent that  the  parties  are  governed  by  Hindu  Law,  and  that 
no  partition  was  effected  between  Atma  Singh  and  the  appellant 
who  were  goldsmiths  working  in  the  same  shop,  the  ap- 
pellant working  in  plain  gold  and  Atma  Singh  setting  stones  in 
ornaments  made  by  his  father  and  others. 

It  is  an  established  rule  of  Hindu  Law  that  property 
acquired  by  members  of  a  joint  family  by  their  joint  labour  is 
the  joint  property  of  the  acquirers,  whether  it  is  an  increment  to 
ancestral  property,  or  whether  it  has  been  acquired  without 
any  nucleus  of  descended  property.  Earn  Pershad  v.  Sheocharun, 
X.  J/.  I.  A.,  490. 

On  the  evidence  we  have  no  hesitation  in  holding  that  the 
appellant  and  Atma  Singh  laboured  jointly,  and  the  mere  fact 
that  they  worked  in  different  branches  of  the  same  trade  did 
not  prevent  their  labours  being  joint. 

The  pleader  for  the  respondent  relies  on  certain  passages  in 
the  judgment  of  Birdwood.  J  ,  in  Chatturbhooj  Meghji  v.  Dharamsi 
Naranji,  I.  L.  R.,  IX  Bum.,  439,  for  the  contention  that  such 
property  as  was  acquired  by  Atma  Singh  was  self -acquired. 

The  case  is  clearly  distinguishable.  There  brothers  acquired 
jointly,  and  it  was  held  that  such  acquisitions  were  self- 
acquisitions  as  between  those  brothers  and  their  sons.  Here 
a  father  and  son  acquired  jointly,  and  the  survivor  must  take, 
the  widow  of  the  deceased  member  of  the  joint  family  being  en- 
titled only  to  maintenance. 

We  decree  the  appeal  and  dismiss  the  suit,  setting  aside 
the  decrees  of  the  Courts  below. 

As  it  has  not  been  suggested  that  the  respondent  has  any 
separate  property,  we  leave  the  parties  to  pay  their  own  costs 
in  all  Courts. 

Appeal  allowed. 
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No.  72. 

Before  Mr.  Justice.  Clark,  Chief  Judge. 

!Mrs.  R,  PARSICK,— (Plaintiff),— APPELLANT, 
Versus 
Mr,  H.  PARSICK  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 
Case  No.  1460  of  1899. 

Suit  for  possession  of  house — Value  of  suit — Court  Fees  Act,  1870,  Section 
7  (v)  (e)— Suits  Valuation  Act,  1887,  Sections  3,  8. 

Held,  that  in  a  suit  for  possession  of  a  house  the  value  for  purposes  of 
jurisdiction  should  be  the  same  as  the  value  for  purposes  of  Court-fee 
which,  under  Section  7  (v)  (e)  of  the  Court  Fees  Act,  1870,  is  the  market 
value  of  the  house. 

Held,  further,  that  under  the  circumstances  of  the  present  case  the 
value  of  the  suit  for  purposes  of  jurisdiction  was  the  value  of  the  house 
as  found  by  the  District  Judge,  viz.,  lis.  5,000,  and  that  it  was  not  compe- 
tent to  the  plaintiff  to  assign  an  arbitrary  value,  viz.,  Rs.  8,000  to  the 
subject  matter  of  her  suit. 

I.  L.  R.,  XXIII  Calc,  541,  distinguished. 

Held,  therefore,  that  the  appeal  from  the  decree  of  the  District  Judge 
lny  to  the  Divisional  Court. 

First  appeal  from    the  decree  of   S.   S.    Harris,    Esquire,  District 
Judge,  Rawalpindi,  dated  18£/»  July  1899. 
Bevan  Petman,  for  appellant. 
Ishwar  Das,  for  respondents. 
The  judgment  of  the  learned  Chief  Judge  was  as  follows  \ — 

IQth  Dec.  1899.  Clark,  C.  J. — Plaintiff  sued  as  a  pauper  for  possession  of  a 

house  and  valued  it  at  Rs.  8,000.  Defendant  urged  that  the 
house  was  under  Rs.  5,000  in  value  and  that  plaintiff  could  pay 
Court-fees  on  its  market  value. 

The  lower  Court  appointed  a  local  commissioner  who 
valued  the  house  at  Rs.  5,000,  and  plaintiff  paid  Court-foes 
on  that  valuation,  and  after  trial  the  District  Judge  dismissed 
the  suit.  Plaintiff  has  appealed  to  this  Court  as  a  pauper 
valuing  the  suit  for  purposes  of  jurisdiction  at  Rs.  8,000,  De- 
fendant urges  that  the  valuation  of  the  suit  for  purposes  of 
jurisdiction  is  Rs.  5,000,  and  that  the  appeal  therefore  lies  to 
the  Divisional  Judge. 

Two  questions  arise — 

•].  Whether  the  suit  should  be  valued  according  to  the 
market  valne  of  the  house  for  the  purposes  of 
jurisdiction. 
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2.     If  it  should  be  valued   according  to  the  market  value, 
shonld   the  market  value  be  taken  to  be  the   value 
put  on  the  house   by  plaintiff,   or  that  assessed  by 
the  District  Judge. 
As  regards  question  1 : 

For  purposes  of  the  Court  Fees  Act  the  suit  is  valued  under 
Section  7  (v)  (e)  of  that  Act  according  to  the  market  value  of 
the  house. 

Section  8  of  the  Suits  Valuation  Act,  1887,  provides  for  suits 
other  than  suits  relating  to  land  that  where  Court-fees  are 
payable  ad  valorem  under  the  Court  Fees  Act  the  value  as  de- 
terminable for  the  computation  of  Court-fees  and  the  value  for 
purposes  of  jurisdiction  shall  be  the  same,  but  suits  referred  to 
in  Section  7  (v)  (e)  are  excluded,  we  therefore  have  to  fall  back  , 
on  Section  3  of  the  Suits  Valuation  Act.  Suits  relating  to 
land,  in  which  the  Local  Government  may  make  rules  for  de- 
termining the  value  of  land  for  purposes  of  jurisdiction,  in  suits 
mentioned  in  Section  7  («),  (yi)  and  (x)  (d).  Now  the  Local 
Government  has  made  rules  as  regards  land  and  even  as  regards 
a  garden  (vide  Chief  Court  Circulars  Volume,  Circular  XXXIV, 
Rule  1  (e)  ),  but  has  made  no  rule  as  regards  houses,  no  doubt 
holding  that  Section  3  of  the  Suits  Valuation  Act  only  gives  them 
power  to  make  rules  for  determining  the  value  of  "  land."  It 
appears,  therefore,  that  the  valuation  of  houses  is  a  "  casus  omis- 
sus "  from  the  Suits  Valuation  Act,  and  that  the  value  of  houses 
for  the  purpose  of  jurisdiction  must  be  determined  by  judicial 
decision. 

As  pointed  out  the  Local  Government  have  fixed  the  value 
of  a  garden  for  the  purpose  of  jurisdiction  to  be  its  market 
value,  and  there  seems  to  be  no  reason  why  a  house  should  not 
be  similarly  regarded. 

The  general  principle  of  the  Suits  Valuation  Act  appears 
to  be  that  suits  relating  to  land  were  considered  to  be  special 
for  which  special  rules  as  to  jurisdiction  were  to  be  made,  but 
that  in  other  suits  the  value  for  Court-fees  was  to  be  the  value 
for  jurisdiction. 

I  have  no  hesitation  in  holding  that  in  a  suit  for  a  house 
the  value  for  purposes  of  Court-fees  and  jurisdiction  should  be 
the  same,  namely,  the  market  value. 

The  second  question  is  whether  the  market  value  should  be 
the  value  estimated  by  plaintiff,  or  the  market  value  as  assessed 
by  the  Court. 
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Plaintiff  relies  on/.  L.  R.,  XX11I  Calc,  541,  to  show  that 
it  shall  be  the  valne  estimated  by  plaintiff. 

That  case  is  distinguishable  from  the  present  case.  There 
the  value  of  the  suit  as  found  by  the  Court  below  was  one  of 
the  subjects  of  appeal,  and  it  was  pointed  out  that  if  the  suit 
was  overvalued  for  the  purpose  of  changing  the  value  of  the 
appeal  it  might  not  be  necessary  to  accept  plaintiff's  valuation. 

Now  here  the  question  of  the  value  of  the  house  does  not 
arise  on  the  appeal,  and  the  value  may  be  accepted  as  final  for 
the  purposes  of  this  appeal. 

In  both  the  original  suit  and  appeal  plaintiff  is  suing  as  a 
pauper  and  is  apparently  exaggerating  the  value  of  her  claim 
in  order  to  come  in  as  a  pauper.  1.  L.  R.,  XV 11  Gale,  680,  is 
a  case  somewhat  similar  to  the  present,  it  was  a  suit  for  parti- 
tion, and  no  provision  is  made  for  such  suit  in  the  Suits  Valu- 
ation Act,  it  was  held  that  for  the  purposes  of  jurisdiction  the 
value  of  the  property  should  be  the  guide,  and  that  a  plaintiff 
could  not  be  allowed  to  assign  an  arbitrary  value  to  the  subject 
matter  of  the  suit. 

I  hold  that  in  the  circumstances  of  this  case  the  market 
value  of  the  house  must  be  taken  to  be  the  value  assessed  by 
the  District  Judge  Us.  5,000. 

The  appeal  therefore  lies  to  the  Divisional  Judge,  and  the 
memo,  of  appeal  is  returned  to  appellant  for  presentation  in  the 
Court  having  jurisdiction. 

Plaintiff  to  pay  defendants'  costs  Rs.  16- 

No-  73. 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Maude. 
ABDUR  RAHIM,— (Plaintiff),-APPELLANT, 

Versus 

SEWA  RAM  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 

Case  No.  445  of  1897. 

Lokha  rnukhi  mortijnge-Su.it  by  mortgagor  fur  possession  on  gruundthat 
mortgage  debt  wan  satinficd — Ualure  and  value  of  suit. 

Where  plaintiff  sued  for  possession  of  his  land,  which  was  held  by 
defendants  in  mortgage  in  Ickha  mukhi  form,  on  the  allegation  that  the 
mortgage  debt  had  been  extinguished  by  the  profits  from  the  hind,  and 
that,  therefore,  there  was  now  no  mortgago  charge  on  the  land, 

Held,  that  notwithstanding  the  assertion  that  the  mortgage  debt  had 
bsan  diaohfcTged,  suit    was    one    for   redemption,   and    thut   the   value 
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thereof  for  the  purpose  of  jurisdiction  was  the  amount   of   the   charge   on 
the  property  and  not  the  value  of  the  land. 

Further   appeal  from  the  decree  of  Mai   Bahadur  Lola  Buta  Mai, 
Divisional  Judge,  Mooltau  Division,  dated  27th  August  1896. 

Aladan  Gopal  and  Umar  Bakhsh,  for  appellant. 

Lai  Chand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Gordon  Walker,  J.— The  first  point  to  be  decided  in  this    8th  August  1899. 
case  is  whether  the  appeal  lies  as  of   right,    which  comes  to  be 
the  question  whether  the  suit  is  for  redemption  of  mortgage  or 
for  possession  of  the  land  merely. 

The  land  in  dispute  is  plaintiff's  property,  and  is  held  by 
defendants  in  mortgage  of  the  form  known  as  lehha  multhi 
(two  deeds).  Plaintiff  alleges  that  the  mortgage  debt  has 
been  extinguished  by  the  profits  from  the  land  (or  would  have 
been  extinguished  if  defendants  had  cultivated  the  land  pro- 
perly), and  he,  therefore,  sues  to  recover  possession  on  the 
ground  that  there  is  now  no  mortgage  charge.  We  think  that 
the  suit  is  clearly  one  for  redemption,  notwithstanding  the 
assertion  that  the  mortgage  debt  has  been  discharged.  We 
take  it  that  a  suit  for  redemption  includes  any  suit  for  posses- 
sion on  or  by  determination  of  the  relation  of  mortgagor  and 
mortgagee  between  the  parties  in  consequence  of  the  satisfaction 
of  the  mortgage  debt.  In  support  of  this  view  reference  may 
be  made  to  Section  60  of  the  Transfer  of  Property  Act  and  to  /. 
L.  R.,  XVI  Mad.,  486,  where  the  following  passage  occurs  :  — 
"  The  provisions  of  the  law  point  to  the  conclusion  that  the 
"  right  of  redemption  accrues  wThen,  according  to  the  contract  of 
"  the  parties,  the  mortgage  money  has  become  payable  and  is 
"  paid  or  tendered,  or  where  it  is  satisfied  from  rents  and  profits, 
"  when  such  is  the  mode  of  payment  indicated  by  the  contract.1' 
That  is  the  mode  of  payment  indicated  in  the  present  contract 
and  alleged  by  plaintiff. 

The  suit  being  one  for  redemption,  the  value  for  the 
purpose  of  jurisdiction  is  the  amount  of  the  charge  on  the 
property,  Us.  2,800,  and  not  the  value  of  the  land  (see  Punjab 
Record,  Nos.  U  and  169  of  1888,  91  of  1889,63  of  1891,  and 
106  of  1895).     The  appeal  therefore  lies  as  of  right. 

It  is  pointed  out  for  respondents  (defendants)  that  on 
this  finding  the  plaintiff  must  pay  full  Court-fee  in  all  the 
Courts  under  Section   7,  clause  (ix)   of   the   Court  Fees  Act. 
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This   view  is  not  contested,  but  couusel  for  appellant  (plaintiff) 
asks  for  time. 

The  appeal  is  adjourned  till  after  the  vacation  to  enable 
plaintiff- appellant  to  make  up  the  full  Court-fee  in  all  three 
Courts,  the  amount  paid  being  only  on  the  value  of  the  land  at 
30  times  revenue. 


No.  74- 

Before  Mr.  Justice  Reid,  Chief  Judge,   and  Mr.  Justice 

Gordon  Walker. 

JAI  DIAL,— (Plaintiff),— APPELLANT, 

Versus 

SANTU  AND  OTHERS,— (Defendants),— RESPONDENTS. 

Case  No.  830  of  1896. 

Custom — Inheritance— Power  of  daughter  ivho  has   succeeded   to   alienate 
in  presence   of  her  sister' s  sons — Respective  rights   of  husband's   brother  and 
sister's  sons — Sarsut  Brahmins  owning  land  in  Tarn  Taran  tahsil,  A mritsar 
District. 

In  a  case  in  which  the  parties  were  Sarsut  Brahmins  owning  land  in 
Tarn  Taran  tahsil,  A  mritsar  District,  found,  after  a  remand  for  further 
iuquiry,  (i)  that  a  daughter  who  has  succeeded,  in  the  absence  of  male 
lineal  descendants,  to  her  father's  property  is  not  competent  by  custom  to 
alienate  the  said  property  in  favour  of  her  deceased  husband's  brother  in  the 
presence  of  her  sister's  sons  ;  and  (u)  that  by  custom  the  sister's  sons  are 
entitled  to  succeed  to  such  daughter  in  preference  to  the  brother  of  her 
deceased  husband. 

Bitrther  appeal  from  the  decree  of  Khan  Muhammad  Hayab 
Khan,  C.S.I. ,  Additional  Divisional  Judge,  Amrilsar  Division, 
dated  9th  July  1896. 

Jaishi  Ram,  for  appellant. 

Krishna  Singh,  for  respondents. 

The  case  was  remanded  for  further  inquiry  on  the  point  of 
custom  by  the  following  order  of  the  Court,  (Clark  and  Cordon 
Walker,  J  J.)  delivered  fcy 

16*7*  Dec.  1898.  Clark,  J.— 

SAUMUKll  8INGH=Mussammat  SADA  KAUR,  g&fRlKKI. 


Mnssammat  Lachhmi— Dhiirni  Mussammat  Uukman— Vir 

Dhar,  full  brother  of  Jai  Dial,  Bhan,   gtt  Tiogni. 

plaintiff,  got  Tejpal.  | 

JSantu.  &c,  defendants. 
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On  Sth  October  1895  Mussammafc  Lachhmi  willed  her 
property  to  plaintiff,  the  brother  of  her  deceased  husband. 
On  Mussammat  Lachhmi's  deatli  the  property  was  mutated  in 
favour  of  defendants,  and  they  are  in  possession.  Plaintiff  now 
sues  for  possession.  It  is  admitted  before  us  that  the  rule  of 
decision  in  this  case  must  be  customary  law  as  far  as  that  can 
be  ascertained. 

The  parties  are  Sarsut  Brahmins,  and  the  land  is  situated 
in  the  Tarn  Taran  talisil  of  the  Amritsar  District.  The  first 
question  for  decision  is  whether  plaintiff  is  the  heir  of  Mus- 
sammat  Lachhmi.     If  he  is,  that  concludes  the  case  in  his  favour. 

The  Courts  below  have  not  considered  the  Riwaj-i-am  which 
is  in  plaintiff's  favour. 

Question  II  runs  :  On  the  death  without  issue  of  a  daughter 
who  has  succeeded  to  her  father's  ancestral  property,  does 
the  property  pass,  to  collaterals  of  the  daughter's  father, 
or  to  the  collaterals  of  the  daughter's  husband  ? 

Answer  II.  The  general  reply  was  that  it  went  to  the 
collaterals  of  the  daughter's  husband. 

But  19  gots  of  Hindu  Jats  gave  the  opposite  reply,  as  did 
also  Afghans,  Arains,  Dogras,  Moguls,  Rajputs  and  other  miscel- 
laneous Muhammadans. 

It  is  somewhat  singular  to  find  Hindu  Jats  admitting 
the  right  of  the  son-in-law's  relations  to  succeed,  but  the  idea 
seems  to  have  been  that  once  the  land  had  passed  from  the 
original  owners  to  the  female  line  it  was  permanently  lost,  and 
could  not  be  brought  back. 

The  Sarsut  Brahmins  appear  to  have  declared  in  favour 
of  the  collaterals  of  the  husband. 

No  precedents,  however,  have  been  quoted,  and  we  think 
that  an  attempt  should  be  made  to  ascertain  whether  the 
custom  as  stated  is  supported  by  any  precedents. 

However,  in  the  form  in  which  the  case  is  brought,  defend- 
ants being  in  possession  and  recorded  as  owners,  and  plaintiff 
havino*  to  sue  for  possession,  plaintiff  has  to  prove  his  title,  and 
the  question  of  defendant's  right  to  question  the  alienation  does 
not  arise  directly. 

The  next  point  in  the  case  is  that  even  if  plaintiff  is  not 
the  heir  of  Mussammat  Lachhmi,  he  may  be  entitled  under  the 
will,  Mussammat   Lachhmi  may  have  had  an    absolute  title 
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(as  opposed  to  a  life  interest)  in  the  property,  and  may  have 
been  able  to  validly  will  the  property  to   plaintiff. 

We  remand  the  case  under  Section  566,  Civil   Procedure 
Code,  for  further  enquiry,  and  with  reference  to  above  remarks. 

1.  Would  plaintiff,  by  custom,   exclude   the   collaterals 

of  Sarmukh  Singh  ? 

2.  If  not,  is  plaintiff  heir  to   Mussammat  Lachhmi   in 

preference  to  defendants  ? 

3.  If  not,  had  Mussammat  Lachhmi   a    full   interest   in 

the   property,  and  was  she  competent  to  will  it  in 
favour  of  plaintiff  ? 

The   case    involves   a   large   property,   and   an    important 

question  of  custom  is  involved,  and  the  Court  should  make  every 
effort  to  make  a  good  return  to  this  order.  Return  to  be 
made  within  three   months. 

The  appeal  was  finally  disposed  of  by  the  following   judg- 
ment delivered  by 

16th  Nov.  1899.  Gordon  Walker,  J.— The  order  of  the  Court,  dated   16th 

December  1898,  should  be  read  as  part  of  this  judgment.  The 
return  to  that  order  has  now  been  received,  and  we  have  heard 
counsel  on  the  whole  case.  The  District  and  Divisional  Judges 
agree  as  to  the  first  two  issues,  holding  that  there  is  no  custom 
proved  according  to  which,  under  such  circumstances  as  the 
present,  plaintiff,  who  is  a  husband's  brother,  would  come  in 
before  defendants,  the  sons  of  the  sister.  On  the  third  issue  the 
District  Judge  is  of  opinion  that  "  there  is  some,  though  not  very 
"  strong,  evidence  to  prove  that  a  daughter  who  gets  property 
"  from  her  father  becomes  absolute  owner  of  the  property,  and 
11  can  do  what  she  pleases  with  it,  and  that  Mussammat  Lachhmi 
"  was  competent  to  make  a  will  with  respect  to  the  property  she 
"got  from  her  father  in  favour  of  plaintiff."  From  this  view 
the  Divisional  Judge  dissents,  holding  that  the  evidence  does  not 
warrant  it.  He  adds  :  "  It  seems  to  me  that  the  reason  that  de- 
"  fondants  are  considered  better  entitled  to  the  property  of  the  laic 
"  Sarmukh  Singh  than  the  plaintiff,  is  because  they  are  the  sons  of 
"  another  daughter  of  Sarmukh  Singh,  and  that  the  idea  under- 
"  lying  this  is  that  when  there  are  no  male  lineal  descendants 
"of  a  sonless  proprietor  then  that  his  ancestral  land  ought  to  be 
"  preserved  in  the  female  lineal  line  rather  than  that  it  should 
"  go  to  an  entire  stranger  as  the  brother  of  the  husband  of  a 
M  daughter   would  be,  and   because  of  this  idea  I  consider  it 
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"  would  be  inconsistent  to  hold  the  absolute  power  of  disposi- 
"  tion  by  will  in  a  daughter,  for  by  her  act  she  could  transfer 
14  the  property  to  an  absolute  stranger  when  there  where  grand- 
"  sons,  that  is  daughter's  sons,  alive  of  the   last  male  holder." 

We  agree  in  the  view  indicated  by  the  Divisional  Judge 
in  the  passage  quoted  above,  that  the  two  questions  hang 
together.  If  Mussamraat  Lachhmi  had  only  a  life  interest  in 
the  property  and  the  defendants  are  the  heirs  in  reversion,  it 
seems  to  follow  that  they  would  have  the  power  to  prevent  her 
from  disturbing  the  order  of  succession.  It  is  not  disputed  that 
if  we  are  to  follow  the  fiindu  Law  defendants  are  the  heirs  and 
Mussammat  Lachhmi  had  only  a  life  interest.  As  regards  custom 
we  have  considered  the  instances  given  in  the  evidence,  and  we 
hold  that  they  are  wholly  insufficient,  even  taken  with  the 
entry  in  the  Riwaj-i-am,  to  establish  plaintiff's  case  under  either 
head. 

The  parties  are  Sarsut  Brahmins  owning  land.  Sarmukh 
Singh's  land  went  by  succession,  in  default  of  sons,  to  his  two 
daughters  in  equal  shares.  It  appears  to  us  that  the  true 
principle  to  apply  to  the  case  is  that  enunciated  in  Roe  and  Rat- 
tigan's  Tribal  Law,  page  61,  paragraph  13,  "  Where  the  succes- 
"  sion  of  a  married  daughter  is  allowed,  the  general  principle  is 
"  that  she  succeeds  not  as  an  ordinary  male  heir,  but  merely  as  a 
"  means  of  passing  on  the  property  to  another  male  whose  descent 
"  from  her  father  in  the  female  line  is  allowed  under  exceptional 
"  circumstances  to  count  as  if  it  were  descent  in  the  male  line.  She 
"  will  indeed  continue  to  hold  the  land  in  her  own  name,  even 
"  after  the  birth  of  sons  and  their  attaining  majority  for  her  own 
"  life,  but  she  has  no  more  power  ever  it  than  a  widow  has.  If  she 
"  have  sons  the  estate  will,  of  course,  descend  to  them  andtheir 
"  lineal  male  issue  in  the  usual  way.  But  if  she  have  no  sons,  or 
"  if  their  male  issue  fail,  the  land  will  revert  except  in  some 
"special  instances,  where  her  husband  is  allowed  to  hold  for 
"  his  life,  to  her  father's  agnates,  &c." 

In  Vimjnh  Record,  No.  32  of  1S95  (Full  Bench)  the  ques- 
:ion  was  fnlly  considered  whether  land  passed  on  through  a 
daughter  to  her  sons  should  be  considered  as  "  ancestral "  or 
"  acquired,"  and  it  was  held  by  the  majority  of  the  Full  Bench 
that  it  must  be  treated  as  ancestral  and  subject  to  the  usual 
restrictions  in  the  matter'  of  alienation  to  which  ancestral 
property  is  subject.  The  difference  in  the  present  case  is  that 
the  defendants  are  sons  of  a  daughter,  but  if  the  view  adopted 
in  the  decision  just  referred  to  and  in  the  extract  quoted  from 
the   lribal   Law  as   to   the  manner   in   which   land  passes   to 
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daughters  and  to  tlieir  sons  in  default  of  male  heirs  is  to  be 
followed  to  its  logical  conclusion,  then  the  defendants  must  be 
regarded  as  standing  in  the  same  position  as  ordinary  colla- 
terals. The  general  custom  would,  therefore,  appear  to  us  to  be 
in  consonance  with  the  Hindu  Law,  in  this  respect  that  the 
heirs  after  the  death  of  the  daughter  childless  would  be  the 
sons  of  the  other  daughter  who  would  be  entitled  to  succeed  as 
heirs  of  the  whole  property  left  by  the  grandfather. 

We  consider,  as  already  stated,  that  the  instances  brought 
to  light  by  the  further  inquiry  even  taken  with  the  entry  in 
the  Biwaj'i-am  are  wholly  insufficient  to  establish  a  custom 
which  would  support  either  the  right  of  plaintiff  to  succeed  in 
preference  to  defendants,  or  the  power  of  Mussammat  Lachhmi 
to  alienate. 

The  appeal  is  accordingly  dismissed  with  costs. 

Appeal  dismissed. 


Appellate  Side. 


No.  75- 

Before  Mr.  Justice  Reid. 

ILAHI  BAKHSH,— (Defendant),— APPELLANT, 

Versus 

MUSSAMMAT  NOSHABA  BEGAM  AND  ANOTHER,-. 

(Plainiiffs),— AND  OTHERS— (Defendants),— 

RESPONDENTS. 

Case  No.  676  of  1899. 

Suit  for  pre-emption— Subsequent  unit  by  vendor's  representatives  for 
cancellation  of  sale — Fre-cmptor  added  as  defendant — Compromise  between 
vendor's  representatives  and  vendee-  Pre-emptor's  name   struck  off  record. 

Appellant  filed  a  suit  for  pre-emption  of  a  garden  against  the  veDdor 
and  three  purchasers,  but  -while  the  suit  was  pending  the  vendor  died  and 
his  representatives  feued  the  vendees  for  possession  of  the  garden  on  the 
ground  that  the  sale-deed  was  never  in  fact  executed  by  the  vendor,  and,  if 
executed,  was  invalid  and  without  consideration.  In  the  latter  suit  the 
appellant  was  added  as  a  co-defendant  and  filed  pleas  traversing  the  plain- 
tiffs' claim.  Six  issues,  covering  all  points  in  dispute,  were  framed,  the 
fifth  being  whether  appellant  should  have  been  added  as  co-defendant. 
Subsequently  and  after  the  first  hearing,  the  plaintiffs  and  the  venders 
compromised  the  suit,  each  party  taking  half  the  garden,  and  on  the  appli- 
cation of  the  former  the  appellant's  name  was  struck  off  the  record. 

Held,  that  the  order  striking  off  appellant's  name  was  illegal  inat>« 
much  as  it  had  been  passed  after  the  first  hearing  and  without  any  adju* 
dication  on  the  fifth  issue,  aud  also  because  it  precluded   a  deciaion  of  the 
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questions  in  issue  between  the  original  parties  to  the  suit   and   appellant 
who  had  a  right  to  have  them  decided. 

Miscellaneous  appeal  from  the  order  of  Pandit  Somdat,  District 
Judge,  Delhi,  dated  24ft  April  1899. 

Morton,  for  appellant. 

Muhammad  Shah  Din,  for  respondents. 

The  following  judgment  was  delivered  by  the  learned 
Judge : — 

Reid,  J. — This  is  an  appeal   from   an   order  striking   the    20th  Nov.  1899. 
appellant's  name  off  the  record  as  a  co-defendant. 

The  appellant  filed  a  suit  for  pre-emption  of  a  garden 
against  the  vendor  and  three  purchasers. 

While  the  suit  was  pending  the  vendor  died  and  the  widow 
and  brother  of  the  vendor  (hereafter  called  the  plaintiffs)  sued 
the  vendees  for  possession  of  the  garden,  on  the  ground  that 
the  sale-deed  was  never  in  fact  executed  by  the  vendor,  and,  if 
executed,  was  invalid  and  without  consideration. 

The  appellant  applied  to  the  Court  in  which  both  suits 
were  instituted  to  record  the  plaintiffs  as  co-defendants  to  his 
suit.  This  application  was  refused,  but  the  appellant  was 
recorded  as  a  co-defendant  to  the  plaintiffs'  suit,  on  their  appli- 
cation. On  the  2nd  March  1899  the  appellant  filed  pleas 
traversing  the  allegations  in  the  plaint  and  obviously  had  an 
interest  in  maintaining  the  sale. 

On  the  20th  March  1899,  six  issues,  covering  all  points  in 
dispute,  were  framed,  the  fifth  being  whether  the  appellant 
should  have  been  made  a  co-defendant.  And  on  the  30th  March 
a  defendant,  and  his  account  books  were  examined. 

On  the  24th  April  1899,  on  the  application  of  the  plaintiffs, 
who  filed  a  compromise  entered  into  between  them  and  the 
original  defendants,  whereby  each  party  took  half  the  garden, 
the  name  of  the  appellant  was  struck  off  the  record,  Rs.  16 
costs  being  allowed  to  him,  and  the  suit  was  decreed  in  the 
terms  of  the  compromise. 

Now  the  order  striking  off  the  appellant's  name  was  obvi- 
ously illegal,  having  been  passed  after  the  first  hearing  and 
without  any  adjudication  on  the  fifth  issue.  The  first  para- 
graph of  Section  32,  of  Act  XIV"  of  1882,  is  conclusive  on  this 
point,  and  the  second  paragraph  deals  only  with  the  addition  of 
parties. 

It  is  unnecessary  to  quote  authority,  such  as  Abbasi  Be  gam 
v.  Imdadi  Jant   L  L.  B.}    X  VIII  All.    53,    for  the   proposition 
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that  the  name  of  a  defendant  cannot  be  summarily  struck  off 
the  record  after  issues  have  been  framed  and  evidence  has  been 
tendered. 

Counsel  for  the  respondents  relies  on  Nagnr  Chand  v. 
Doorga  Das,  Choivdhry,  XI  W.  R.,  137,  for  the  proposition  that 
the  appellant  was  not  a  necessary  party  to  the  suit,  and  that, 
being  merely  a  pro  forma  defendant,  his  name  might  be  struck 
out  at  any  time. 

That  authority  is  not  in  point,  as  it  merely  ruled  that,  in  a 
suit  for  declaration  of  right  to  and  possession  of  certain  land  as 
tenant,  against  one  who  alleged  that  he  had  obtained  a  lease 
from  a  person  other  than  the  plaintiffs'  lessor,  it  was  unnecessary 
to  make  the  rival  lessors  parties,  there  being  nothing  on  the 
record  to  show  a  cause  of  action  against  either  of  them. 

In  the  present  suit  the  appellant's  position,  as  plaintiff  in 
a  pre-emption  suit  for  the  garden  in  suit,  gave  the  respondents, 
whose  title  to  that  garden  be  denied,  a  cause  of  action  against 
him,  and  the  question,  whether  the  sale  was  valid,  obviously 
went  to  the  root  of  his  claim. 

Counsel  for  the  respondents  also  relies  on  Behari  Lai  v- 
Kodu  Ram,  I.L.R.,  XV  AIL,  380,  and  Rajit  Ram  v.  Katesar 
Nath,  I.  L.  /?.,  XVIII  AIL,  396,  for  the  proposition  that,  although 
the  Court  below  erred  in  striking  off  the  appellant's  name  from 
the  record,  the  error  was  an  irregularity  which  could  be  cured 
by  Section  578  of  the  Code. 

Neither  of  these  authorities  is  in  point.  The  former  dealt 
with  a  case  in  which  an  Appellate  Court  had  dismissed  a  suit 
for  misjoinder  of  causes  of  action,  not  objected  to  in  the  first 
Court,  and  the  latter  dealt  with  the  dismissal  of  a  suit  for 
defective  verification  of  the  plaint. 

The  merits  of  the  case  were  affected  by  the  order  striking 
off  the  appellant's  name,  inasmuch  as  that  order  precluded  a 
decision  of  the  questions  in  issue  between  the  respondents  and 
the  appellant,  who  had  a  right  to  their  being  decided,  and  a 
decision  on  the  merits  will  prevent  further  litigation,  cf. 
Vydianadayyan  v.  Sitaramayyan,  I.  L.  R.,  V.  Mad.,  52. 

Counsel  for  the  appellant  cites  Ram  Chandar  Adhikaree  v. 
Ram  Jeebun  Adhikaree,  XII  W.  R.,  427,  for  the  proposition  that 
the  compromise  does  not  bind  the  appellant,  but  authority  is 
unnecessary.  The  suit  can  proceed  between  the  appellant  and 
the  respondents. 
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I  decree  the  appeal  and  set  aside  the  order  of  the  Court 
below  with  costs.  The  record  will  be  returned  for  disposal  on 
the  merits.     Counsel's  fee  eighty  rupees. 


No.  76. 

Before  Mr.  Justice  Anderson  and  Mr.  Justice  Robertson. 
J.  B.  PENHEAROW— (Defendant),— PETITIONER,  \ 

Versus  [■   Revision  Side. 

PARTAB  SINGH— (Plaintiff),— RESPONDENT.  J 

Case  No.  1152  of  1899. 

Insolvency — Discharge  of  insolvent— Suit  by  scheduled  creditor  for 
amount  of  debt — Ees  judicata. 

Petitioner,  when  applying  to  be  declared  an  insolvent,  mentioned 
respondent  as  one  of  his  creditors,  stating  his  claim  at  Es.  350.  Respon- 
dent thereupon  became  a  scheduled  creditor,  and  the  Court  afterwards 
discharged  the  petitioner,  part  of  whose  monthly  pay  was  made  over  to  the 
usual  official  for  a  rateable  distribution  amongst  creditors.  The  respond- 
ent ignoring  these  proceedings  sued  for  his  debt  in  the  Small  Cause  Court, 
and  obtained  a  decree  for  the  full  amount  and  interest  payable  by  monthly 
instalments. 

Held,  that  the  respondent's  claim  had  become  res-judicata  by  the 
order  passed  by  the  Judge  in  Insolvency  proceedings,  and  that  conse- 
quently the  decree  of  the  Small  Cause  Court  must  be  set  aside. 

Petition  for  revision  of  the  decree  of  Lola  Gopal  Das,  Judge,  Small 
Cause  Court,  Lahore,  dated  27th  April  1899. 

Golak  Nath,  for  petitioner. 

The  judgment  of  the  Court  was  delivered  by 

Anderson,  J. — In  this  case  the  petitioner  when  applying  to  \7th  2Yoi\  1899. 
be  declared  an  insolvent  mentioned  the  respondent  as  one  of  his 
creditors,  and  stated  his  claim  at  Rs.  350.  Respondent  became  a 
scheduled  creditor,  and  the  Court  afterwards  discharged  the 
insolvent,  part  of  whose  monthly  pay  was  made  over  to  the 
usual  official  for  rateable  distribution  amongst  creditors.  The 
respondent,  taking  no  notice  of  this,  put  in  a  claim  for  his  debt 
in  the  Small  Cause  Court,  and  got  a  decree  for  Rs.  400, 
including  principal  and  interest,  made  payable  by  monthly 
instalments. 

Revision  is  applied  for  on  the  ground  that  the  Insolvency 
Court's  order  declaring  petitioner  an  insolvent  after  placing 
defendant's  name  amongst  the  scheduled  creditors  was  equiva- 
lent to  a  decree,  and  the  Small  Cause  Court  should  not  have 
granted  a  fresh  decree  to  respondent,  the  matter  having 
become  res-judicata. 
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The  rulings  in  point  to  which  we  have  betm  refeiTed  are 
contained  in  I.  L.  /?.,  XVI  Gale,  592,  /.  L.  R.,  XV  Cole,  762, 
I.  L.  R.,  XIV  All.,  360,  I.  L.  R.,  VII Mail,  318,  and  Punjab  liecord, 
No.  96  of  1891. 

None  of  these  cases  are  the  same  as  the  present,  as  in  all 
except  /.  L.  R.,  VII  Mad.,  318,  and  /.  L.  R.,  XV  Calc,  762,  the 
decree-holder  had  obtained  a  decree  before  the  judgment-debtor 
had  been  declared  an  insolvent,  and  his  standing  aloof  to  take 
his  chance  of  executing  his  decree  against  property  other  than 
that  which  had  vested  in  the  receiver  was  his  own  affair,  and, 
if  he  could  make  it  profitable  to  himself,  there  was  no  good 
reason  for  the  Courts  to  stop  him,-  the  insolvent  being  suffi- 
ciently protected.  In  the  Madras  case  it  was  held  that  the  pro- 
ceedings of  Section  352,  Civil  Procedure  Code,  had  not  been 
complied  with,  and  that  the  declaration  under  Section  351  could 
not  operate  as  a  decree  between  the  insolvent  and  the  plaintiff, 
who  was  therefore  entitled  to  a  decree. 

Here  we  are  satisfied  that  the  respondent  received  notice, 
and  was  aware  of  the  insolvency  proceedings.  The  procedure 
contemplated  by  Section  352,  Civil  Procedure  Code,  was  complied 
with,  and  a  schedule  drawn  up  before  petitioner  was  declared 
an  insolvent,  consequently  the  declaration  under  that  section 
gained  the  force  of  a  decree  between  parties  now  concerned. 

The  petitioner  is  a  Government  servant,  and  the  property 
resigned  by  him  to  the  Court  consists. of  a  portion  of  his  monthly 
pay.  The  respondent  has,  in  our  opinion,  no  right  to  get  a 
decree  ordering  payment  by  monthly  instalments  as  if  petitioner 
had  come  into  fresh  property  or  were  earning  different  wages, 
as  seems  to  have  been  the  case  in  I.  L.  R.,  XV  Qalc,  762.  In 
that  case  no  receiver  had  been  appointed,  but  creditors' names 
had  been  entered  in  schedule.  The  creditors  subsequently 
obtained  et-parte  decrees  against  the  insolvent  for  sums  entered 
in  the  schedule,  and  in  execution  attached  certain  pay  which 
the  insolvent  was  then  earning,  but  which  he  was  not  in  receipt 
of  at  the  time  his  schedule  was  filed.  It  was  held  they  were 
not  prevented  from  taking  out  execution  against  such 
property.  The  case  is  clearly  distinguishable.  The  Full  Bench 
ruling  of  this  Court  contained  in  Punjab  Record,  No.  96  of  1891, 
treated  of  a  case  in  which  the  previous  decree-holder  had  not 
been  included  in  the  schedule,  as  Avas  the  case  in  I.  L.  II.,  XVI 
G*U.t  592,  which  followed  XV  Calc,  762.  The  debt  too  was  a 
mortgage  debt  which  could  not,  in  itself,  be  extinguished  by 
the  omission  of  the  mortgagee  to  prove  his  claim. 
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The  respondent  appears  to  have  deliberately  planned  to 
set  the  provisions  of  Chapter  XX  of  the  Civil  Procedure  Code 
at  defiance,  and  although  well  aware  of  the  insolvency  proceed- 
ings he  held  aloof  and  brought  his  suit  separately,  getting  a 
decree  for  instalments  of  his  own,  and  decliniug  to  take  his 
rateable  share  with  the  other  creditors,  or  to  move  the  Insol- 
vency Court  to  rectify  its  schedule. 

We  have  no  hesitation  in  holding  that  the  matter  had  be- 
come res-judicata  by  the  order  passed  under  Section  351  by  the 
Judge  in  insolvency  proceedings,  and  the  Judge,  Small  Cause 
Court,  has  been  guilty  of  a  material  irregularity  in   decreeing 

without  paying  regard  to  that  order. 
i 

We  therefore  revise  his  order,  set  aside  the  decree   passed, 

and  allow  petitioner  his  costs  throughout. 

The  respondent's  cross-objection  regarding  interest  is 
dismissed. 


No.  77. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Anderson. 
S.  KIRPAL  SINGH —(Plaintiff),— APPELLANT, 

Versus  >  Appellate  Side. 

MUHAMMAD  HUSSAIN  AND  OTHERS— (Defendants),— 
RESPONDENTS. 
Case  No.  329  of  J  896. 

Construction  of  document — Sale  or   contract  to   sell— Bulk  of  purchase- 
money  allowed  to  remain  in  deposit  until  title  icas  assured. 

The  deed  of  sale  in  question  provided  as  follows:  "I  have  taken 
"  Rs.  300  cash  from  the  vendee  and  have  allowed  Rs.  2,800  to  remain  in 
;<  trast  with  the  vendee  on  the  condition  that  at  the  next  settlement,  when 
"  dakhil  kharij  shall  have  been  completely  effected  and  carried  out  in  the 
"official  papers  on  my  behalf  in  favour  of  the  said  vendee,  then  I  will 
"  recover  the  said  deposited  amount  from  the  vendee.  Till  recovery  of  the 
"deposited  amount,  a  profit  of  Rs.  60  per  annum  will  be  taken  from  the 
"  vendee  year  by  year  at  the  Babi  harvest.  If  dakhil  kharij  is  not  fully 
"sanctioned  in  favour  of  the  vendee  at  the  time  of  settlement,  I  will  pay 
"  to  the  vendee  oat  of  whatever  compensation  is  received  from  Government 
"for  the  sinking  of  wells,  etc.,  on  account  of  my  proprietorship,  the  said 
"  Rs.  300  which  I  have  now  taken  in  cash,  together  with  any  other  amount 
"  which  the  vendee  may  spend  out  of  his  own  pocket  in  improving  and 
"  cultivating  the  land  sold,  or  in  repairing  and  putting  in  order  the  wells, 
"  etc.,  or  at  the  next  settlement  as  occasion  may  arise,  together  with 
"  interest  at  the  rate  of  Rs.  1-9-0  per  cent,  per  mensem.  If  the  compensa- 
"tion  is  not  received  from  Government,  I  will  pay  the  money  out  of  my 
"  other  property." 
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field,  that  upon  its  proper  construction  the  deed  was* a  complete  eon- 
veyance  of  the  vendor's  interest  in  the  land,  and  that  upon  its  execution  and 
registration  the  plaintiff,  vendee,  became  vested  with  the  title  which  the 
vendor  had  in  the  property  sold,  the  non-payment  at  the  time  of  sale  of 
the  bulk  of  the  purchase-money  making  no  difference  in  this  respect. 

Held,  farther,  that  inasmuch  as  it  was  understood  that  the  title  -was 
defective  and  liable  to  be  defeated  by  the  action  of  Government,  certain 
precautions  were  taken  to  protect  the  vendee  from  loss,  but  that  the  pro- 
vision accordingly  made  for  refunding  the  portion  of  the  purchase-money 
and  payment  of  compensation  if  the  title  could  not  be  assured  as  agreed 
upon,  was  for  the  benefit  of  the  vendee  alone,  aud  could  not  be  taken 
advantage  of  by  the  vendor  in  order  to  avoid  the  sale. 

Further  appeal  from  the  decree  of  -Col.  C.  H.  T.  Marshall,  Additional 
Divisional  Judge,  Sialkot  Division,  dated  18th  December  1895. 

Madan  Gopal  and  J.  C.  Bose,  for  appellant. 

Harris,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

1th  July  1898.  CHATTERjr,  J. — The  history  of  the  land  in  suit  as  well  as 

the  material  facts  of  the  case  are  given  in  the  judgment  of  the 
first  Court  which  dismissed  the  plaintiff's  suit  on  two  grounds, 
(I)  that  the  sale  was  a  conditional  one  and  the  condition  not 
having  been  fulfilled  had  become  void,  (2)  that  Fazal  Ahmad 
was  not  competent  to  sell  without  necessity. 

The  Divisional  Judge  held  that  the  deed  of  1681;  was  not 
an  out  and  out  sale  but  one  which  was  to  become  binding  only 
in  the  event  of  certain  contingencies  happening,  which  never 
happened  in  Fazal  Ahmad's  lifetime  and  in  consequence  the 
contract  became  void-  He  was  also  of  opinion  that  it  was  a 
bogus  or  speculative  contract  which  owing  to  Fazal  Ahmad's 
death  could  never  be  completed. 

We  have  heard  the  parties'  counsel  at  length  and  find 
ourselves  unable  to  concur  in  the  view  of  the  Divisional  Judge 
that  the  deed  of  1881  was  not  a  sale  but  a  contract  to  sell  and 
a  bogus  or  speculative  one.  The  deed  was  a  complete  convey- 
ance of  tlie  seller's  interest  in  the  disputed  land  which  was 
described  in  it  as  his  ownership  recorded  in  the  settlement 
papers  though  it  was  understood  that  the  title  was  defective 
and  liable  to  be  defeated  by  the  action  of  Government.  ]Vr 
this  reason  certain  precautions  were  taken  to  protect  the  pur- 
chaser from  loss  and  certain  provisions  were  entered  in  the  deed 
giving  him  the  right  to  get  back  his  purchase-money  and  his 
other  outlays  on  the  property  sold  with  interest  if  the  titl  ecould 
not  be  assured  as  stipulated  for  in  the  deed.  But  there  can  In 
no  doubt  whatever  that  on  the  execution  and  registration  of 
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the  deed  the  plaintiff  became  vested  with  the  title  which  the 
seller  had  in  the  property  sold  and  the  non-payment  of  the  bulk 
of  the  purchase-money  made  no  difference.  This  is  a  well 
established  rule  in  law  and  is  recognized  in  the  definition  of  sale 
given  in  Section  54  of  the  Transfer  of  Property  Act.  The 
plaintiff  was  admittedly  put  in  possession  and  was  enjoying  the 
benefits  of  his  purchase  till  ousted  by  the  defendants. 

The  provision  for  refunding  of  the  portion  of  purchase- 
money  taken  and  payment  of  compensation  if  the  title  could  not 
be  assured  as  agreed  upon  was  one  for  the  benefit  of  the  pur- 
chaser alone  and  cannot  be  availed  of  by  the  seller  to  avoid  the 
sale  any  more  than  specific  performance  can  be  refused  of  a 
contract  otherwise  fit  to  be  specifically  enforced  because  a  sum 
of  money  is  mentioned  as  payable  in  case  of  breach  and  the 
other  party  is  willing  to  pay  the  same,  Section  20,  Specific 
Relief  Act.  Fry  on  Specific  Performance,  3rd  Edition,  Sections 
1-257  and  1258,  pages  564,  565. 

Moreover  the  seller  has  now  acquired  a  complete  title  and 
is  able  to  perform  the  covenant  in  the  deed  in  that  behalf.  Had 
this  been  a  suit  for  specific  performance  the  seller  could  have 
been  compelled  to  complete  the  sale,  vide  Section  18,  clause  (a)  of 
the  Specific  llelief  Act.  The  sons  of  Fazal  Ahmad  and  his 
other  heirs  are  persons  against  whom  the  contract  could  have 
been  specifically  enforced,  Section  27,  clause  (6),  Specific 
llelief  Act.  A  fortiori  in  the  present  case  where  the  title  has 
already  passed  to  the  vendee  and  the  suit  is  for  recovery  of 
possession  enjoyed  before,  the  amelioration  of  the  title  must 
enure  to  the  benefit  of  the  vendee  in  accordance  with  the  terms 
of  the  deed  of  sale.  There  was  no  bogus  or  speculative  contract 
of  sale  but  a  valid  conveyance  under  which  plaintiff  is  entitled 
to  possession  of  the  share  of  Fazal  Ahmad  in  the  land  granted 
by  Government  on  payment  of  the  balance  of  purchase- 
money. 

This  would  be  the  form  of  the  decree  we  should  be  prepared 
to  grant,  if  the  first  objection  was  all  that  was  urged  against 
the  claim.  But  the  defendants  also  objected  that  the  land  was 
acquired  by  Jalal  Khan,  Fazal  Ahmad's  father,  and  that  as  no 
necessity  was  proved  the  sale  was  not  binding  on  Fazal  Ahmad's 
sons.  The  Divisional  Judge  has  come  to  no  finding  on  this 
objection.  It  was  preferred  at  a  late  stage  in  the  first  Court 
but  was  put  in  issue  and  decided  in  defendants'  favour.  There 
is  some  apparent  inconsistency  in  the  nature  of  the  two  objec- 
tions, but  we  think  it  best   to  leave  it  to   the  Divisional  Judge 
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to  decide:  (1)  whether  the  land  can  be  said  to  have  been  acquir- 
ed by  Jalal  Khan,  (2)  whether  the  objection  as  to  want  of  neces- 
sity avoiding  the  sale  is  applicable  to  the  present  transaction, 
and  (3)  whether  there  was  any  necessity  for  the  sale. 

It  is  unlikely  that  a  case  of  this  kind  occurred  before  but 
we  leave  it  to  the  Divisional  Judge  to  make  a  further  inquiry 
if  he  thinks  fit. 

We  accept  the  appeal  under  Sections  |-§t,  Civil  Procedure 

Code,  set  aside    the   Divisional  Judge's   decree  and  remand  the 

„     case  to   him  for  a   fresh    decision  with    reference  to  the  above 

remarks.     Court-fee  on  the  petition  of  appeal  will  be  refunded. 

Other  costs  will  abide  the  event. 

Appeal  allowed. 


KiviiioN  Side. 


No.  78. 

Before  Mr.  Justice  Reid. 

MUHAMMAD  YUSAF  AND  ANOTHER,— (Defendants), 

PETITIONERS, 

Versus 

KARIM  BAKHSH,- (Plaintiff),— RESPONDENT. 

Case  No.  307  of  1899. 

Date  fixed  for  filing  award  a  Courtholiday—Aivard  filed  on  following   day, 
Civil  Procedure  Code,  1882,  Section  521. 

When  an  award  was  directed  to  be  tiled  on  the  9th  August  1898,  but 
was  actually  filed  on  the  10th  August,  and  it  appeared  that  the  9th  August 
was  a  Court  holiday,  and  that  the  Court  was  closed  on  that  date,  held,  that 
the  award  was  filed  within  time. 

Petition  for  revision  of  the  decree  of  Sardar  Sher  Ahmad  Khan, 
District  Judge,  Jhelum,  dated  26th  October  J  898. 

Oertel,  for  petitioners. 

Muhammad  Shah  Din,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as   follows  :  — 

lbtk  Dec.  1899.  Reid,  J.— I  concur  with  Mr.   Justice  Chatterji,  who   issued 

notice  in  this  case,  that  the  sole  question  on  which  revision  lies 
is  whether  the  award  is  invalid  under  Section  521  of  Act  XIV 
of  1882  by  reason  of  having  been  filed  one  day  after  the  date 
fixed  by  the  Court. 

The  petitioner  filed  an  affidavit  on  the  7th  June  1899, 
more  than  five  months  after  his  application  for  revision  was 
filed,  in  consequence  of  the  fact  being  pointed  out  by  mo  that 
the  application  traversed  a  ti tiding  of  fact  by  the  Court  bciow. 
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This  affidavit  does  not  satisfy  me  that  the  statement  in  the 
judgment  to  the  effect  that  the  defendants  did  not  file  any 
written  objections  within  the  period  allowed,  is  inaccurate, 
while  the  evidence  of  the  arbitrators,  summoned  by  the  petition- 
ers, does  not  help  them. 

It  appears  that  the  Civil  Courts  in  this  Province  were  closed 
on  the  9th  August  1898  by  reason  of  the  Janam  Ashtami  falling 
on  that  day,  and  the  award  was  filed  on  the  following  day.  Coun- 
sel for  the  petitioners  contends  that  the  award  should  have  been 
made  on  or  before  the  9th,  although  it  could  not  be  filed  on  that 
day,  but  the  order  of  the  Court  below  did  not  specify  making, 
it  only  fixed  the  9th  August  as  the  day  for  filing  the  award.  It 
appears  to  me  immaterial  when  the  award  was  made,  provided 
that  it  was  filed  within  time,  and  the  question  for  consideration 
is  whether  the  10th  August  was  within  iiine. 

Although  Section  5  of  the  Limitation  Act  and  Section  7  of 
the  General  Clauses  Act  of  1887  and  10  of  the  same  Act  of  1897 
are  not  applicable,  the  analogy  to  be  drawn  from  their  provisions, 
as  well  as  from  the  procedure  applied  to  payment  of  the  purchase- 
money  decreed  in  suits  for  pre-emption,  No.  31,  Punjab  Record, 
1877,  and-Dafci  Din  Uai  v.  Muhammad  Ali,  I.  L.  B.,  III  All.,  850, 
leads  to  the  conclusion  that  the  award  was  filed  within  time  on 
the  10th  August,  the  Court  having  been  closed  on  the  9th. 
In  this  view  of  the  law  it  is  immaterial  whether  the  acceptance 
by  the  Court  of  the  award  constituted  a  grant  of  extension  of 
the  time  fixed. 

I  dismiss  the  application  with  costs. 

Application  dismissed. 

No.  79. 

Before  Mr.  Justice  Eeid. 
R.  B.  SODH1  HUKAM|SINGH,— (Plaintiff),-APPELLANT,  ) 

Versus  f  Appellate  Side. 

BIBI  BHAGWAN  DEVI  AND   OTHERS,— (Defendants),—  ) 
RESPONDENTS. 

Case  No.  1266  of  1898. 

Civil  Procedure  Code,  1882,  Sections  28,  44,  53, 588  (6)—  Misjoinder 
of  causes  of  action — Plaint  returned  for  amendment — Appeal— Date  of  cause 
of  action  in  suit  for  partition — Suit  against  several  person$  each  interested 
in  part  of  the  property. 

Held,  that  an  order  returning  a  plaint  for  amendment  on  the  ground 
that  it  violated  the  rules  contained  in  Section  44  of  the  Civil  Procedure 
Code,  1882,  is  appealable  under  Section  588  (6)  of  the  Code. 

Plaintiff  instituted  a  suit  against  one  S.  M.,  the  husband  of  defendant 
No.  1,  defendants  Nos.  2  to  5,  and  the  father  of  defendants  Nos.  6  and  7  for 
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partition  of  a  house  alleged  to  be  the  joint  property  of  all,  but  on  the  objec- 
tion of  certain  of  the  defendants  his  plaint  was  returned  for  amendment  by 
including  the  whole  joint  property.  Subsequently  S.  M.  died,  and  thereafter 
plaintiff  came  into  Court  alleging  that  defendant  No.  1,  S.  M.'s  widow, 
had  taken  possession  of  her  hnsband's  estate  to  one-third  of  which  he  was 
entitled  as  heir,  defendants  Nos.  2  and  3  being  entitled  to  the  remaining  two- 
thirds.  He  therefore  prayed  for  possession  by  partition  of  the  share  to 
which  he  was  entitled  in  the  whole  estate,  including  that  which  had  de- 
scended to  him  from  S.  M.  The  lower  Court  returned  the  plaint  for 
amendment  on  the  ground  that  there  was  misjoinder  of  causes  of  action, 
the  rule  contained  in  Section  44  (b)  of  tho  Code  having  been  violated,  and 
the  causes  of  action  for  the  share  of  S.  M.'s  property  and  partition  of  the 
original  share  of  the  appellant  having  accrued  on  different  dates. 

Eeld,  (1)  that  appellant  was  barred  neither  by  Rule  (b)  of  Section  44. 
nor  by  any  other  rule  of  law  from  seeking  an  adjudication  in  the  suit  for 
partition  of  his  right  to  a  share  of  the  share  to  which  S.  M.  would  have 
been  entitled  on  partition  had  he  been  alive ;  and  (2)  that  the  date  of  the 
cause  of  action  in  a  suit  for  partition  is,  as  a  rule,  fixed  arbitrarily,  parti- 
tion being  a  continuing  right  which  can  ordinarily  be  enforced  whenever 
a  co-sharer  finds  the  joint  enjoyment  irksome,  there  being  no  distinction 
in  a  suit  for  partition  between  claims  for  a  share  to  which  the  plaintiff  has 
been  entitled  for  a  long  time  and  for  a  share  to  which  he  has  only 
recently  become  entitled. 

Miscellaneous  appeal  from  Hie  order  of  Maulvi  Muhammad  JIusain, 
District  Judge,  Ferozepore,  dated  19th  August  1898. 

Ishwar  Das,  for  appellant. 

Morton,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

27th  Nov.  1899.  Reid,  J. — Counsel  for  the  respondents  raises  a  preliminary 

objection  that  no  appeal  lies  from  an  order  under  Section  44  of 
the  Code  of  Civil  Procedure  except  under  Section  588  (4)  when 
the  order  under  Section  44  adds  a  cause  of  action  and  that 
consequently  no  appeal  lies  here. 

This  objection  cannot  be  sustained.  The  order  appealed 
against  was  under  Section  53,  returning  a  plaint  which  the 
Conrt  below  held  to  violate  the  rules  contained  in  Section  44. 
It  is  obvious  that  the  only  order  which  can  be  passed  under 
Section  44  is  one  granting  or  ref  using  permission  to  add  a 
cause  of  action.  The  section  does  not  deal  with  the  power  of 
the  Court  to  return  a  plaint  for  amendment  but  with  joinder  of 
causes  of  action,  for  misjoinder  of  which  Section  53  (b)  (tit) 
gives  the  Court  power  to  return  for  amendment. 
An  appeal  therefore  lies  under  Section  588  (6). 
The  appellant,  on  the  21st  February  1897,  instituted  a 
suit  against  Sodhi  Mai  Singh,  husband  of  the  first  defendant,  in 
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the  present  suit,  defendants  Nos.  2  to  5  and  the  father  of  defend- 
ants Nos.  6  and  7,  for  partition  of  a  house,  the  joint  property  of 
all. 

The  plaint  was  on  the  4th  June  1897  returned  for  amend- 
ment by  including  the  whole  joint  property  on  the  objection  of 
some  of  the  defendants. 

Sodhi  Mai  Singh  died  in  September  1897.  On  the  5th 
May  1898  the  appellant  came  into  Court,  alleging  that  the 
first  defendant  had  taken  possession  of  her  husband's  estate 
to  one-third  of  which  he  was  entitled  as  heir,  defendants  Nos.  2 
and  3  being  entitled  to  the  remaining  two-thirds,  and  prayed  for 
partition  by  possession  of  the  share  to  which  he  was  entitled  in 
the  whole  estate,  including  that  which  descended  to  him  from 
Sodhi  Mai  Singh. 

The  Court  below  returned  the  plaint  for  amendment,  on 
the  ground  that  there  was  misjoinder  of  causes  of  action,  the 
rule  contained  in  Section  44  (6)  having  been  violated,  and  the 
causes  of  action  for  the  share  of  Sodhi  Mai  Singh's  property  and 
partition  of  the  original  share  of  the  appellant  having  accrued 
on  different  dates. 

Now  the  suit  is  for  possession  by  partition  of  immovable 
property,  and  the  first  defendant  is  a  necessary  party,  as  being 
in  possession  of,  even  if  it  be  held  that  she  is  entitled  to,  what 
her  husband  died  possessed  of,  while  the  other  defendants  are 
equally  necessary  parties,  inasmuch  as  they  are  alleged  to  be 
co-sharers  in  the  property  of  which  partition  is  sought.  In 
effect  the  appellant's  case  is  that  he  is  entitled  in  any  case  to 
certain  property  on  partition  and  is  entitled  to  more  if  it  be 
held  that  he  is  an  heir  of  Sodhi  Mai  Singh. 

The  question  for  decision  is  whether  the  appellant  is  barred 
by  Rule  (b)  of  Section  44  or  any  other  rule  of  law,  from  seeking 
an  adjudication,  in  the  suit  for  partition,  of  his  right  to  a  share 
of  the  share  to  which  Sodhi  Mai  Singh  would  have  been  en- 
titled on  partition  had  he  been  alive. 

I  do  not  think  that  he  is  barred.  Under  Section  28  of  the 
Code  all  persons  may  be  joined  as  defendants  against  whom  the 
right  to  any  relief  is  alleged  to  exist,  whether  jointly,  severally 
or  in  the  alternative,  in  respect  of  the  same  matter,  and  the 
appellant  is  entitled  to  partition  of  any  property  held  jointly 
by  him  and  the  defendants  Nos.  2  to  7  whether  such  property  in- 
cludes or  does  not  include  what  Sodhi  Mai  Singh  would  have  been 
entitled  to  had  partition  been  effected  during  his  lifetime,  and 
the  decision  of  the  area  of  the   property  to  which  the  appellant 
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is  entitled  on  partition  depends  on  the  decision  of  the  question 
whether  the  estate  of  the  deceased  co-sharer  descends  to  him 
and  defendants  Nos,  2  and  3  or  to  the  first  defendant. 

As  remarked  by  Straight,  J.,  in  Bhagwati  Proshad  Gir  v. 
Bindeshri  Gir,  I.  L.  R.,  VI  All,  106,  following  Narsingh  Das 
v.  Mangal  Dubey,  I.  L.  B.t  V  All.  (F.  B.),  163,  joint  interest  in 
the  main  questions  raised  by  the  litigation  is  a  condition  pre- 
cedent to  the  joinder  or  several  causes  of  action  against  several 
defendants.  Here  the  cause  of  action  is  the  denial  of  a  right  to 
partition  of  certain  property  by  the  defendants,  each  being  inter- 
ested in  part  of  that  property,  and  it  does  not  appear  that  any 
of  the  defendants  will  be  prejudiced  by  the  suit  including  all 
questions  involved  by  the  right  to  partition  set  up  in  the  plaint. 

The  case  in  VI  All.  quoted  above,  Bam  Narain  But  v. 
Annoda  Prosad  Jcslii,  I.  L.  R.,  XIV  Gale,  681,  No.  126,  Punjab 
Record,  1882,  and  No.  189,  Punjab  Record,  1888,  relied  on  by 
counsel  for  the  respondents  are  not  opposed  to  this  view,  which 
is  supported  by  No.  H9,  Punjab  Record,  1890,  cited  for  the 
appellant. 

The  specific  objections  taken  by  the  Court  below  to  the 
plaint  that  it  combines  a  claim  by  an  heir  as  such  with  a  per- 
sonal claim,  and  that  the  causes  of  action  against  the  first  and 
the  remaining  defendants  arose  on  different  dates  cannot  be 
sustained. 

The  date  of  the  cause  of  action  in  a  suit  for  partition  is  as 
a  rule  fixed  arbitrarily,  partition  being  a  continuing  right 
which  can  ordinarily  be  enforced  whenever  a  co-sharer  finds 
the  joint  enjoyment  irksome,  while  there  is  no  distinction  in  a 
suit  for  partition  between  claims  for  c  share  to  which  the 
plaintiff  has  been  entitled  for  ten  years  and  for  a  share  to  which 
he  has  been  entitled  for  ten  days.  Ashabai  v.  Haji  Tejab 
Haji  Rahimtulla,  I.  L.  R.,  VI  Bum.,  390,  favours  the  view  taken 
by  the  Court  below  as  to  the  meaning  of  Section  44,  Rule  (6), 
but  I  concur  in  the  interpretation  of  that  rule  adopted  in 
Ahmad-ud-din  Khan  v.  Sikandar  Begam,  1.  L.  B.,  XVIII  All, 
256,  that  it  prohibits  the  joinder  of  a  claim  by  or  against  a 
person  in  his  representative  capacity  with  one  which  is  advanced 
by  or  against  him  in  his  personal  capacity.  It  is  obvious  that 
the  appellant  did  not  sue  in  a  representative  capacity. 

I  set  aside  the  order  of  the  lower  Court  with  costs.    Pleaders 

fee  Rs.  100.     The  record  will  be  returned  in  order  that  the 

suit  may  proceed. 

Appeal  allowed. 


Apfellate  Sibi. 
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No.  80. 
Before  Mr.  Justice  Anderson  and  Mr.  Justice  Robertson, 

KALE  SHAH  AND  ANOTHER,— (Plaintiffs),— 
APPELLANTS, 

Versus 

SHAHABAL  SHAH,— (Defendant), -RESPONDENT. 

Case  No.  311  of  1897. 

Civil  Procedure  Code,  1882,  Sections  157,  158—  Order  dismissing  suit— 
Subsequent  suit  between  same  parties — Res- judicata. 

On  the  date  fixed  for  settlement  of  issue,  defendant  was  not  present, 
and  an  adjournment  was  necessary  under  all  circumstances  as  no  evidence 
had  been  called  for,  and  accordingly  an  adjournment  was  made,  a  date  being 
fixed  for  the  production  by  plaintiff  of  a  certain  deed,  and  for  the  hearing 
of  the  evidence  ex-parte.  On  the  date  specified  the  deed  called  for  was 
put  in,  and  a  further  adjournment  was  asked  for  and  granted.  On  the 
second  date  fixed  for  plaintiff  to  produce  his  evidence,  he  was  not  present, 
but  sent  a  pleader  to  ask  for  a  further  adjournment.  This  was  refused,  and 
the  suit  dismissed,  but  it  was  not  clearly  recorded  that  the  dismissal  was 
under  Section  158  of  the  Civil  Procedure  Code.  A  review  of  judgment 
having  been  applied  for  and  refused,  plaintiffs  subsequently  instituted  the 
present  suit  which  was  dismissed  as  barred  by  reason  of  the  former  suit 
having  been  dismissed  under  Section  158  of  the  Code. 

Held,  that  though  it  may  not  be  necessary  in  order  to  take  action 
under  section  158  of  the  Code  to  give  specific  warning  to  the  party  con- 
cerned that  action  under  that  section  will  be  taken,  there  must  be  something 
on  the  record  to  show  clearly  that  the  adjournment  is  one  which  brings  the 
case  within  the  purview  of  that  section,  and  also  to  make  it  plain  that  the 
order  itself  is  one  under  that  section  and  not  under  Section  157,  and  that 
this  was  not  the  case  in  the  present  instance. 

Section  158  of  the  Code  is  a  very  stringent  one,  and  is  only  to  be 
applied  when  the  facts  do  not  admit  of  the  application  of  any  other. 

Further  appeal  from  the  decree  of  T.  J.  Kennedy,  Esquire,  Divisional 
Judge,  Mooltan  Division,  dated  17th  December  1896. 

Sangam  Lai,  for  appellants. 

The  judgment  of  the  Court  was  delivered  by 

Robertson,  J. — The  question  in  this  case  is  whether   or  not      8th  Dec.  1899# 
the  suit  has  been  once  dismissed  under  Section  158,   Civil  Pro- 
cedure Code,  and  the  present   suit   is   therefore  barred   under 
Section  13, 

The  only  proceedings  we  have  to  consider  at  present  are 
the  following. 

The  original  suit  was  filed  on  11th  May  1893,  30th  May 
Was  fixed  for  the  settlement  of  issues.  On  30th  May  defendant 
was   not  present.     Summons  having  been  affixed   to  his  house 
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and  the  Court  passed  an  order  "  case  to  proceed  ex-parte  for 
M  13th  Jane  1893.  Plaintiff;  to  produce  his  witnesses  on  that 
"  date.  He  is  also  to  file  a  copy  of  the  registered  deed  of  sale." 
The  plaintiff  was  present  on  30th  May,  but  not  defendant. 

On  13th  June  1893  the  plaintiff's  vakil  appeared,  and  asked 
for  a  further  adjournment,  and  put  in  the  deed  of  sale  as  he 
had  been  ordered  to  do,  and  the  date  of  hearing  was  fixed  for  29th 
June  1893.  On  29th  June  1893  the  plaintiff  was  not  present, 
but  his  vakil  was,  and  the  order  passed  was— "  To-day  too  the 
plaintiff  has  failed  to  produce  his  evidence,  claim  dismissed  with 
costs  through  want  of  proof." 

Later  the  plaintiff  applied  for  a  review  of  judgment,  and 
that  application  was  also  dismissed  in  default  on  29th  November 
1893. 

Then  the  plaintiff  filed  the  present  suit  on  25th  July  1894, 
and  both  the  lower  Courts  have  held  that  the  suit  having  been 
already  dismissed  under  Section  158,  Civil  Procedure  Code,  this 
suit  is  barred,  and  have  dismissed  the  suit  on  that  ground. 

It  is  now  urged  that  the  order  of  29th  June  1893  does  not 
amount  to  a  dismissal  under  Section  158,  Civil  Procedure  Code, 
which  practically  amounts  to  a  decision  on  the  merits,  but  was 
in  reality  a  dismissal  in  default.  No  section  is  quoted  in  the 
order,  and  it  is  contended  that  as  the  plaintiff  was  not  present 
aud  no  issues  had  been  drawn,  or  definite  order  given  as  to  what 
evidence  was  to  be  produced  the  order  should  be  treated  as  one 
under  Section  157,  and  not  under  Section  158. 

None  of  the  rulings  quoted  to  us  deal  exactly  with  the 
same  state  of  facts  (/.  L.  B.,  X11I  Mad.,  510 ;  Punjab  Record, 
No.  139  of  1884,  Punjab  Record,  No.  62  of  1894,  Punjab  Record, 
No.  3  of  1887).  Section  158  is  a  very  stringent  one,  and  is  only 
to  be  applied  when  the  facts  do  not  admit  of  the  application 
of  any  other.  In  this  case  we  find  that  on  the  date  fixed  for 
settlement  of  issues  only  defendant  was  not  present.  An 
adjournment  was  then  necessary  under  all  circumstances,  as  no 
evidence  had  been  called  for,  and  in  the  ordinary  course  an  ad- 
journment was  made,  a  date  being  fixed  for  the  hearing  of  the  evi- 
dence ex-parte.  On  that  date  the  deed  called  for  was  put  in,  juid 
a  further  adjournment  asked  for.  There  was  nothing  extraordi- 
nary in  this,  the  district  is  J  hang,  and  the  season  the  hottest  in 
the  year.  There  was  no  special  favour  shown  to  the  plaintiff, 
and  as  the  defendant  was  not  present,  nor  re-summoned,  there 
was  no  special  inconvenience  to  him.  On  the  second  date  fixed 
for  plaintiff  to  produce  his  evidence  he  was  not  present,  but  sent 
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a  pleader  to  ask  for  a  further  adjournment.  This  was  refased, 
and  the  suit  dismissed,  but  it  was  not  clearly  recorded  that  the 
dismissal  was  under  Section  158,  and,  ia  our  opinion,  it  should 
not  be  construed  to  be  so,  unless  it  is  quite  clear  that  this  was  the 
meaning  of  the  Court,  and  that  the  section  was  in  fact  applicable. 
We  are  not  prepared  to  find  affirmatively  on  either  of  these 
points.  It  is  not  clear  that  the  Court  intended  to  dismiss  the 
suit  under  Section  158,  and  in  our  opinion  157  rather  than  158 
would  be  the  proper  section  to  act  under.  In  Punjab  Record,  No. 
139  of  1884,  the  learned  Judge  remarks  :  "  The  case  had  not  been 
"  adjourned  in  favour  of  either  party  for  the  production  of  evidence 
"  or  to  cause  the  attendance  of  witnesses."  In  this  case  there 
was  only  one  party  before  the  Court,  and  there  is  nothing  to 
show  that  the  order  of  13th  June  1893  contemplated  action 
under  Section  158.  It  was  simply  an  adjournment  in  the 
ordinary  course  of  business  on  the  application  of  a  plaintiff  in 
ex-parte  proceedings.  The  order  is  simply  "  plaintiff  wishes  for 
"  further  adjournment ;  case  for  29th  June  1893."  We  are  not 
prepared  to  say  that  in  order  to  take  action  under  Section  158 
it  is  necessary  to  give  specific  warning  to  the  party  concerned 
that  action  under  that  section  will  be  taken,  but  we  think  that 
there  must  be  something  on  the  record  to  show  clearly  that  the 
adjournment  is  one  which  brings  the  case  within  the  purview 
of  Section  158,  and  also  to  make  it  plain  that  the  order  itself  is 
one  nnder  Section  158  and  not  under  Section  157. 

We  do  not  think  that  this  is  the  case  in  this  instance,  and 
we  accordingly  accept  the  appeal  under  Section  562,  and  return 
the  case  for  trial  on  its  merits  ;  stamp  on  appeal  will  be  refunded. 

We  think,  however,  that  the  plaintiff  is  himself  entirely  to 
blame  for  the  delay  and  expense  of  this  litigation,  and  we  direct 
that  all  the  costs  in  this  suit  of  both  plaintiffs  and  defendant 
up  to  date  of  this  order  in  all  the  Courts  shall  be  borne  by  the 
plaintiff-appellant. 

Appeal  allowed. 
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A. 

Abetment.—  See  Penal  Code,  Section  109. 

Accused,  Enquiry  as  to  character  of.— See  Criminal  Procedure  Code,  1898   Sec- 
tion 110. 

Accused,  Confession  of. — See  Confession. 

Acts  :— 

Act  XLV  of  I860.— See  Penal  Code. 

Act  I  of  1872.— See  Evidence  Act,  1872, 

Act  XX  of  189 1,—  See  Punjab  Municipal  Act,  1891. 

Act  V  of  1898.— See  Criminal  Procedure  Code,  1898. 

Arrest.- Criminal  Procedure  Code,  1882,  Sections  177,  252— Arrest  of  foreign  sub- 
ject in  foreign  territory  without  intervention  of  State  authorities— Convic- 
tion of  accused  by  British  Court— Legality  of  proceedings.— The  accused 
a  subject  of  the  Patiala  State,  committed  the  offence  of  house' 
breaking  in  the  Ferozepore  District  and  escaped  into  Patiala  territory 
where  he  was  captured  by  the  British  police  without  the  intervention 
01  the  Patiala  State  authorities. 

Held,  that  the  irregularity  of  the  arrest  did  not  render  invalid  the 
subsequent  trial  and  conviction  of  accused  in  British  India.  Emmet* 
v.  Yusaf-ud-dm  (No.  6,  Punjab  Record,  1897,  Crim.)  distinguished     ... 

c. 

Character  of  accused— Enquiry  as  to.— See  Criminal  Procedure  Code  1898 
Section  110.  *  ' 

Confession.— Evidence  Act,  1872,  Section  24,-Confession  of  an  accused-Induce- 
ment falling  s tier t  of  actual  promise  of  'pardon.— During  the  course  of 
an  investigation  by  a  Magistrate  into  a  case  of  alleged  coining  and 
passing  of  counterfeit  coin,  one  F.  D.,  an  accused,  made  a  full  and  de- 
tailed confession  to  the  Magistrate  in  which  he  implicated  himself 
and  others.  The  confession  was  duly  recorded,  and  subsequently  the 
said  F.  D.,  when  called  upon  by  the  Committing  Magistrate  to  make 
bis  statement,  said  that  the  statement  made  by  him  to  the  first 
Magistrate  was  correct,  but  added  that  he  had  made  it  because  the 
District  Superintendent  of  Police  and  the  said  Magistrate  had  told  him 
that  the  District  Magistrate  had  promised  him  a  pardon.     He  further 
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said  that  he  did  not  wish  to  repeat  the  statement  in  detail,  and  the 
Committing  Magistrate  held  that  it  was  unnecessary  for  him  to  do  so, 
and  merely  recorded  the  statement  made  by  him  as  to  the  manner 
in  which  he  had  been  promised  a  pardon.  The  Magistrate  to  whom 
the  confession  was  made,  when  examined  as  a  witness,  admitted  that 
he  had  informed  the  accused  that  the  "  Deputy  Commissioner"  had 
said  that  he  would  consider  about  a  pardon  if  the  accused  made  a  full 
statement,  and  that  he  (the  witness)  had  told  two  men  in  Court  that 
possibly  a  pardon  might  be  given  to  F.  D  if  he  proved  the  offence 
against  the  others.  The  witness  further  added  that  the  Deputy 
Commissioner  had  said  that  if  P.  D.  made  a  full  statement  the 
question  of  giving  a  pardon  "  would  be  considered,  but  could  not  be 
promised."  The  Sessions  Judge  held  that  the  confession  made  by 
P.  D.  was  admissible  against  the  co-accused  as  well  as  against  him- 
self. 

Held,  that  under  Section  24  of  the  Evidence  Act,  the  confession 
made  by  F.  D.  was  irrelevant  owing  to  the  inducement  held  out  to  him 
by  the  Magistrate  to  whom  it  was  made,  it  being  immaterial  that 
the  said  Magistrate  had  no  authority  for  what  he  said,  or  that  what 
he  did  say  did  not  amount  to  a  promise  of  pardon. 

Held,  further,  that  although  when  accused  F.  D.  came  before  the 
Committing  Magistrate  he  was  told  that  he  could  not  get  a  pardon, 
but  stated  that  he  adhered  to  his  confession  (but  without  repeating  it), 
he  must  be  considered  as  still  under  the  influence  of  the  impression 
caused  by  the  inducement. 

Held,  therefore,  that  the  confession  must  be  put  out  of  account  en- 
tirely as  against  the  present  appellants,  and  be  regarded  as  if  it  had 
not  been  made  ...         ...         ...         ...         ...         ...         

Confession-" Criminal  Procedure  Code,  1898,  Sections  164,  364,  533 — Admissibility 
of  confession. — A  Magistrate,  fully  conversant  with  the  Urdu  and 
English  languages,  and  able  to  write  fluently  in  both,  took  down  a 
confession  in  English.  The  Magistrate  was  subsequently  examined 
and  testified  that  the  English  record  was  in  his  hand-writing  and  that 
it  was  the  confession  actually  made  by  the  accused  and  was  recorded 
in  English  because  he  (the  Magistrate)  was  in  the  habit  of  doing 
all  his  criminal  and  civil  work  in  English.  The  Magistrate  further 
testified  that  he  was  under  the  impression  that  his  reader,  who 
usually  recorded  the  statements  in  Urdu,  had  done  so  in  this 
instance,  but  in  point  of  fact  there  was  no  record  of  the  confession 
in  Urdu,  nor  was  any  translation  in  writing  in  vernacular  made  before 
the  case  reached  the  Sessions  Court.  The  Magistrate  swore  that  the 
confession  was  taken  down  sentence  by  sentence,  and  was  interpreted 
by  himself  to  accused  who  admitted  its  correctness. 

Held,  that  the  defects  in  the  manner  of  recording  the  confession 
had  not  injured  the  accused  in  his  defence  on  the  merits  and  could, 
therefore,  be  cured  under  Section  533  of  the  Criminal  Procedure 
Code. 

Held,  further,  that  the  defects  in  question  had  been  cured  by  the 
statement  on  oath  of  the  Magistrate  who  had  recorded  the  confession, 
and  that  the  confession  was  accordingly  admissible  in  evidence 
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Counterfeiting  Coin. — See  Penal  Code,  Section  232. 

Criminal  Procedure  Code,  1898. — Section  110 — And  Sections  117,  118 — Enquiry 
as  to  character  of  accused— "  Judicial  proceeding" — Revision — Duty  of 
Magistrate — Evidence. 

The  power  to  take  security  for  good  behaviour  or  to  keep  the  peace 
is  given  for  the  purpose  of  suppressing  crime,  but  when  the  case 
comes  into  the  Court,  the  enquiry  to  be  made  by  the  Magis- 
trate must,  under  Section  117  of  the  Criminal  Procedure  Code,  be 
conducted  judicially,  and  becomes  a  judicial  proceeding. 

The  evidence  that  is  required  to  justify  an  order  under  Section 
110  or  Section  118  of  the  Code  is  not  necessarily  evidence  that  the 
accused  has  committed  definite  criminal  offences  for  each  of  which  he 
could  be  individually  brought  to  book,  but  evidence  sufficient  to  prove 
in  a  judicial  enquiry  that  he  comes  within  the  category  of  one  of  the 
sub-sections  (a)  to  (f)  of  Section  110,  and  the  Magistrate  must  find  it 
as  a  fact  to  be  proved  in  the  ordinary  way  by  evidence  of  general 
repute  or  otherwise  that  the  accused  does  come  within  this  classifica- 
tion, due  weight  being  given  to  the  evidence  showing  accused  to  be 
such  a  person  as  is  described  in  Section  110,  and  also  to  the  evidence 
to  the  contrary. 

The  principles  applicable  to  the  revision  of  orders  under  Section  110 
or  Section  1 18  are  the  same  as  apply  generally  to  the  revision  of 
other  non-appealable  orders 10 

M  „  Sections  117,   118. — See     Criminal     Procedure 

Code,  1898.  Section  110. 

?J  „  Section   145 — Criminal   Procedure   Code,  1898, 

Sections  145,  435,  439— Revision. 

Eeld,  by  the  Full  Bench,  that  where  an  application  has  been  made 
under  Section  145  of  the  Criminal  Procedure  Code  in  a  case  where 
an  order  might  properly  be  passed  under  that  section,  but  where  the 
Magistrate  has  adopted  none  of  the  procedure  required  thereunder 
and  has  passed  an  order  without  reference  thereto,  such  order  is  not 
really  one  under  that  section,  and  is  open  to  revision  under  sections 
435  and  439  of  the  Code      ,  2 

n  „  Section  164. — See  Confession,  No.  2. 

?j  „  „  Section  177. — See  Arrest. 

„  ,,  Section  188— And  Section  537 — Offence  commit- 

ted hy  native  Indian  subject  in  foreign  territory — No  certificate  from 
Political  Agent — Commitment  of  accused  to  Sessions — Objection  taken 
before  trial.— The  accused  persons,  native  Indian  subjects  of  Ker 
Majesty,  were  committed  for  trial  before  the  Sessions  Court  for  the 
murder  of  a  native  Indian  subject  of  Her  Majesty  in  the  territory  of 
the  Patiala  State.  No  certificate  had  been  given  by  the  Political 
Agent  as  required  by  Section  188  of  the  Criminal  Procedure  Code, 
1898,  and  though  no  objection  was  taken  by  any  of  the  accused  to  the 
jurisdiction  of  either  the  Committing  Magistrate  or  the  Sessions  Judge, 
the  Sessions  Judge  himself,  being  of   opinion   that   the   Committing 
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Magistrate  had  no  jurisdiction  to  commit  the  accused,  and  that  the 
Sessions  Court  had  no  jurisdiction  to  try  them,  referred  the  question 
to  the  Chief  Court. 

Held,  that  as  the  defect  arising  from  the  want  of  a  certificate  had 
been  noticed  and  objection  thereon  raised  before  the  trial  of  the 
accused,  the  commitment  was  bad,  and  must  be  quashed 

Criminal  Procedure  Code,  1898. — Section  252. — See  Arrest. 

„  „  „  Section  337. — Criminal   Procedure   Code,  1898, 

Sections  337,  339 — "  Person  accepting  a  tender  of  pardon." — The  Magis- 
trate of  the  District  tendered  a  pardon  to  one  M.,  who  was  one  of 
several  accused  persons,  but  as  the  story  told  by  M.  was  not  believed 
by  the  investigating  officer  and  the  Magistrate  of  the  District,  the 
pardon  was  withdrawn,  and  M.  was  sent  up  for  inquiry  to  the  Court 
of  a  Magistrate  empowered  to  commit  to  the  Sessions,  and  was  sub- 
sequently committed  for  trial  jointly  with  the  other  accused,  of  whom 
one  absconded. 

Held,  that  inasmuch  as  M.  had  been  treated  throughout  the  pro- 
ceedings before  the  Committing  Magistrate  as  an  accused  person  and 
not  as  a  witness,  he  was  not  at  the  date  of  his  commitment  "  a  person 
accepting  a  tender  of  pardon  "  within  the  meaning  of  Section  337  (2), 
read  with  Section  339  of  the  Criminal  Procedure  Code,  1898. 

Held,  therefore,  that  the  commitment  of  M.  was  not  illegal,  and 
that  he  might  legally  be  tried  jointly  with  the  other  accused 


1898,  "Section  337. 


Section   339. — See    Criminal   Procedure   Code, 


„  „  Section  364. — See  Confession,  No.  2 

„  „  Section  395. — Penal  Code,  Section  73  —Solitary 

confinement,  award   of,  to  person  sentenced   to  rigorous  imprisonment  in 
lieu  of  whipping, 

Held,  that  an  award  of  solitary  confinement  to  a  person  sentenced 
to  rigorous  imprisonment  in  lieu  of  whipping  is  not  illegal     ... 

,,  m  Section    435.— See    Criminal    Procedure   Code, 

1898,  Section  145. 


1898,  "Section  145. 


Section   439. — See    Criminal    Procedure  Code, 


„  „  Section  528. — Transfer  of   Criminal  case.—  The 

powers  conferred  by  Section  528  of  the  Criminal  Procedure  Code  as 
regards  a  District  Magistrate's  authority  to  withdraw  cases  from 
Subordinate  Magistrates  arc  very  wide  and  undeuned,  the  section 
merely  requiring  the  Magistrate  making  an  order  of  transfer  to 
record  his  reasons,  but  it  is  not  intended  that  the  powers  should  be 
exercised  without  due  discretion  and  really  good  reasons  which  in  the 
interests  of  justice  demand  a  transfer. 

The  reasons  given  by  the  District  Magistrate  for  an  order  of  trans- 
fer, held,  not  sufficient  to  satisfy  this  test  13 
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Criminal  Procedure  Code  1898. — Section  533. — See  Confession,  No.  2. 

„  „  „  Section   537. — See    Criminal    Procedure     Cede, 

1S98,  Section  188. 

E- 

Enticement  of  Married  Woman.— Sec  Penal  Code,  Section  498. 

Evidence. — Admissibility  of  confession  defectively  recorded. — See  Confession,  No.  2. 

Evidence  Act,  1872. — Section  21. — Confe*rion  of  accused — Inducement  falling  short 
of  actual  promise  of  pardon. — See  Confession,  No.  I. 

F. 

Foreign  Territory. — Arrest  (f  foreign  suhject  in  foreign  territory  without  intervention 
of  State  authorities. — See  Arrest, 

n  ,,  Offence  committed  by  Native  Indian   subject   in  foreign  terri- 

tory.—See  Criminal  Procedure  Code,  1898,  Section  188. 

G 

"  Crave"  and  Sudden  Provocation — See  Penal  Code,  Stclion  300. 

H- 

Husband  and  Wife. — Enticement  of  wife  from  husband, — Sec  Penal  Code,  Section 
498. 

J 

"  Judicial  Proceeding."— See  Criminal  Procedure  Code,  1898,  Section  110. 

M. 

Married  Woman,  Enticement  or  taking  away  of. — See  Penal  Code,  Section  498. 

P. 

Pardon*— See  Confession,  No.  1.— Criminal  Procedure  Code,  1898,  Section  337. 

Penal  Code.— Section  73. — Award  of  solitary  confinement  to  person  sentenced  to 
rigorous  imprisonment — Solitary  confinement  in  licit  of  whipping. — See 
Criminal  Procedure  Code,  1898,  Section  395. 

„  „  Sections  109,  114.— Instigation,  engaging  in  a  conspiracy  and 
intentionally  aiding  by  an  act  or  omission  make  a  person,  who  is  not 
present  at  a  time  when  the  offence,  the  commission  of  which  he  has 
instigated,  conspired  to  effect  or  intentionallj'-  aided  by  an  act  or  illegal 
omission,  an  abetter,  and,  if  he  is  present,  though  merely  as  a  spectator, 
at  the  time  when  the  offence  is  committed,  he  is  punishable  as  a  prin- 
cipal under  Section  j  14  of  the  Penal  Code.  When  no  previous  con- 
spiracy, instigation  or  act  or  illegal  omission  is  proved,  and  the  abet- 
ment consists  only  of  participation  in  the  actual  commission  of  the 
offence,  Section  109  of  the  Code  is  the  section  applicable         

„  „  Section  193. — Penal  Code,  Section  193 — Contradictory  statement  by 
witness. — One  S.  S.  was  convicted  under  Section  193,  Penal  Code,  in 
that  he  had  made  contradictory  statements  when  examined  on  two 
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occasions  as  a  -witness.  The  Sessions  Judge,  on  appeal,  held  that  it 
was  not  necessary  for  the  Magistrate  to  determine  which  statement 
was  the  false  one,  and  upheld  the  conviction. 

Held,  that^in  order  to  properly  adjust  the  punishment  it  is  necessary 
to  enter  into  the  circumstances  of  the  case,  tha  object  with  which  the 
perjury  was  committed,  and,  if  possible,  to  determine  which  of  the 
two  contradictory  statements  was  false. 

In  such  cases  the  grave  danger  of  fixing  a  witness  to  an  original  lie, 
under  pain  of  a  sentence  for  perjury,  must  be  carefully  guarded  against, 
and  it  is  probably  better  that  he  should  escape  punishment  for  the 
prior  false  statement.  Moreover,  if  the  conviction  does  not  determine 
which  of  the  two  contradictory  statements  is  false,  the  benefit  of  the 
doubt  must  be  given  to  the  accused,  and  the  punishment  must  be  on 
the  assumption  that  the  statement  which  is  false  is  the  one  which 
involves  the  least  guilt  on  the  part  of  the  accused 

Penal  Code, — Sections  232,  235. — Penal  Oode,  Sections  232,  235 — "  Counterfeiting 
Queen  s  coin  " — Rupees  alleged  to  have  been  made  merely  for  use  as  orna- 
ments and  not  for  circulation  as  money. — Held,  that  in  order  to  consti- 
tute offences  under  Sections  232,  235  of  the  Penal  Code,  it  is  not 
necessary  to  prove  that  the  accused  intended  that  the  spurious  coins 
(rupees)  should  go  into  circulation  and  be  used  as  money.  It  is  suffi- 
cient that  there  should  be  the  intention  to  practise  deception  by 
means  of  the  imitation 

„  „  Section  300,  Exception  1. — "  Grave  and  sudden  provocation." — Ac- 
cused and.  his  wife  lived  with  J.,  a  Khatri,  who  employed  accused  to 
drive  his  donkeys.  Accused  was  aware  that  J.  had  intrigue  with  his 
wife.  Very  early  on  the  morning  in  question  J.  requested  accused  to 
go  out  with  the  donkeys,  and  accused  complied  and  wont,  but  suspect- 
ing that  J.'s  real  object  was  to  get  rid  of  him,  while  he  had  sexual 
intercourse  with  his  wife,  he  left  the  donkeys  in  charge  of  another 
and  returned  himself  to  the  house.  Finding  the  door  of  the  room 
shut,  he  pushed  it  open  and  discovered  J.  having  intercourse  with  his 
wife.  He  picked  up  a  chopper  which  was  in  another  room  and  dealt 
his  wife  several  blows  very  savagely  about  the  head  and  killed  her. 
J.  meanwhile  contrived  to  escape.  Held,  on  the  above  fact,  that  excep- 
tion 1  to  Section  300  of  the  Penal  Code  applied,  and  that  the  conviction 
of  accused  should  be  altered  to  one  under  Section  304  of  the  Code     ... 

n  n  Section  498. — "  Enticement  or  taking  away  of  a  married  woman." — It 
is  the  enticement  or  taking  away  of  a  married  woman  from  her  hus- 
band, and  not  the  enticement  to  any  person  which  constitute  the  offence 
under  Section  498  of  the  Penal  Code.  If,  therefore,  it  is  clearly  prov- 
ed that  a  man  has  enticed  a  woman  away  from  her  husband's  control 
with  intent  that  she  may  have  illicit  intercourse  with  any  person,  and 
she  has  actually  left  her  husband's  control  without  any  definite  in- 
tention to  return,  or  with  the  intention  to  remain  away  from  her 
husband's  protection  indefinitely,  the  offence  is  complete  as  regards  tho 
person  who  has  so  enticed  the  woman,  it  being  immaterial  whether  or 
not  such  person  is  the  woman's  paramour,  or  whether,  in  tho  event  of 
his  being  a  third  party,  the  woman  ever  meets  her  paramour  or  not 
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Political  Agent,  Absence  of  certificate  from — . — See  Criminal  Procedure  Code,  1898, 
Section  188. 

Provocation — Grave  and  sudden — . — See  Penal  Code,  Section  300,  Exception  1. 

Punjab  Municipal  Act,  1891. — Sections  92,  150. — In  accordance  with  the  bye- 
laws  in  force  in  the  Peshawar  Municipality,  one  S.  M.  applied  to  the 
Municipal  Committee  for  sanction  to  rebuild  a  balakhana.  Sanction 
was  granted,  subject  to  the  stipulation  that  no  new  platform  should 
be  constructed  in  front  of  the  building.  Subsequently  the  Municipal 
Committee,  holding  that  S.  M.  had  constructed  a  new  platform  in 
contravention  of  the  sanction  given  him,  served  him  with  a  notice  to 
remove  it,  and  warned  him  that  if  he  did  not  comply  he  would 
be  prosecuted.  S.  M-  did  not  comply  with  this  order,  but  addressed  a 
remonstrance  to  the  Committee  urging  that  the  ground  upon  which 
the  platform  was  constructed  was  his  own,  and  that  the  structure  had 
existed  for  years.  No  reply  was  sent  to  him  by  the  Committee,  and 
ultimately  he  was  prosecuted  under  Sections  164,  169  of  the  Punjab 
Municipal  Act,  1891.  The  Magistrate,  without  inquiring  into  the 
facts  of  the  case,  declined  to  convict  S.  M.,  on  the  ground  that  the 
Municipal  Committee  should  have  served  him  with  a  fresh  notice  in 
reply  to  his  objection  to  comply  with  the  order  to  remove  the  plat- 
form. 

Held,  upon  the  facts  as  above  stated,  that  the  Municipal  Committee 
were  entitled  to  institute  criminal  proceedings  against  S.  M.,  and  were 
under  no  obligation  to  serve  him  with  a  fresh  notice  in  reply  to  his 
objection  prior  to  so  doing. 

Held,  therefore,  that  the  order  of  acquittal  must  be  set  aside         ,,,         12 

R. 

Revision  in  Criminal  Cases. — See  Criminal  Procedure  Code,  1898,  Section  145. 

s. 

Solitary  Confinement,  Award  of,  in  lieu  of  ivhip  ping— See  Criminal  Procedure  Code 
1898,  Section  395. 

T. 

Transfer  of  Criminal  Case- — See  Criminal  Procedure  Code,  1898,  Section  528. 

w. 

Whipping,  Solitary  confinement  in  lien  of. — See  Criminal  Procedure  Code  1898 
Section  395.  '  ' 

Witness,  Contradictory  statements  by. — See  Penal  Code,  Section  193. 
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CEIMINAL  JUDGMENTS. 


No.l. 

Before  Mr.  Justice  Beid  and  Mr.  Justice  Gordon  Walker. 

MUHAMMAD  SHAFFI  AND  ANOTHER,— (Accused),— 
APPELLANTS, 

Versus 
QUEEN-EMPRESS— RESPONDENT. 

Cases  No.  640  and        of  1898. 

Evidence  Act,  1872,  Section  24— Confession   of  an  accused — Inducement 
falling  short  of  actual  promise  of  pardon. 

During  the  course  of  an  investigation  by  a  Magistrate  into  a  case  of 
alleged  coining  and  passing  of  counterfeit  coin,  one  F.  D.,  an  accused,  made 
a  full  and  detailed  confession  to  the  Magistrate  in  which  he  implicated 
himself  and  others.  The  confession  was  duly  recorded,  and  subsequently 
the  said  F.  D.,  when  called  upon  by  the  Committing  Magistrate  to  make 
his  statement,  said  that  the  statement  made  by  him  to  the  first  Magistrate 
was  correct,  but  added  that  he  had  made  it  because  the  District  Superin- 
tendent of  Police  and  the  said  Magistrate  had  told  him  that  the  District 
Magistrate  had  promised  him  a  pardoc.  He  further  said  that  he  did  not 
wish  to  repeat  the  statement  in  detail,  and  the  Committing  Magistrate  held 
that  it  was  unnecessary  for  him  to  do  so,  and  merely  recorded  the  statement 
made  by  him  as  to  the  manner  in  which  he  had  been  promised  a  pardon. 
The  Magistrate  to  whom  the  confession  was  made,  when  examined  as  a 
witness,  admitted  that  he  had  informed  the  accused  that  the  "  Deputy 
Commissioner "  had  said  that  he  would  consider  about  a  pardon  if  the 
accused  made  a  full  statement,  and  that  he  (the  witness)  had  told  two 
men  in  Court  that  possibly  a  pardon  might  be  given  to  F.  D.  if  he  proved 
the  offence  against  the  others.  The  witness  further  added  that  the  Deputy 
Commissioner  had  said  that  if  F.  D.  made  a  full  statement  the  question  of 
giving  a  pardon  "  would  be  considered  but  could  not  be  promised."  The 
Sessions  Judge  held  that  the  confession  made  by  F.  D.  was  admissible 
against  the  co-accused  as  well  as  against  himself. 

Held,  that  under  Section  2-4  of  the  Evidence  Act,  the  confession  made 
by  F.  D.  was  irrelevant  owing  to  the  inducement  held  out  to  him  by  the 
Magistrate  to  whom  it  was  made,  it  being  immaterial  that  the  said  Magis 
trate  had  no  authority  for  what  he  said,  or  that  what  he  did  say  did  not 
amount  to  a  promise  of  pardon. 

Held,  further,  that  although  when  accused  F.  D.  came  before  the 
Committing  Magistrate  he   wajs  told  that   he  could  not   get   a  pardon,  bat 
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stated  that  he  adhered  to  his  confession  (but  without  repeating  it),  he  must 
be  considered  as  still  under  the  influence  of  the  impression  caused  by  the 
indnccment. 

Held,  therefore,  that  the  confession  must  be  put  out  of  account  entirely 
as  against  the  present  appellants,  ami  be  regarded  as  if  it  had  not  been 
made. 

Appeal  from  the  order  of  B.  C.  Johnstone,   Esquire,  Sessions  Judge, 
Lahore  Division,  dated  26th  October  1898. 

Beechey,  for  appellant. 

Parker,  Legal  Remembrancer,  and  Narinjan  Das,  Public 
Prosecutor,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 
24-th  April  1899,  Gordon  Walker,  J. — Four   accused    were   tried  jointly  by 

the  Sessions  Judge  in  this  case.  Accused  3,  Chiragh  Din,  was 
acquitted  by  the  Sessions  Judge.  Accused  1  (Fazal  Din)  was 
convicted  aud  sentenced ;  but  has  since  died  in  jail.  The 
remaining  two  accused,  Maddi  Mai  (2)  and  Muhammad  Sham 
(4),  have  now  appealed  from  their  conviction  by  the  Sessions 
Judge,  and  it  is  Avith  their  appeals  that  we  have  to  deal.  They 
will  be  disposed  of  in  one  judgment. 

A  good  deal  of  argument  was  addressed  to  us  with 
reference  to  the  question  of  the  legality  of  the  trial  before 
the  Sessions  Judge,  the  joint  trial  of  the  appellants  with  the 
principal  accused  (Fazal  Din),  the  joinder  of  the  charges  against 
the  appellants  and  their  trial  for  offences  committed  atAmritsar 
and  Jullundur.  Objection  was  also  taken  to  the  trial  of  appel- 
lant Muhammad  Shaffi  on  the  first  charge  framed  against  him 
by  the  Sessions  Judge  on  the  ground  that  he  was  not  commit tcf I 
on  this  charge,  the  evidence  in  support  of  it,  that  of  Kanshi  Ram 
witness,  having  been  taken  by  a  Magistrate  other  than  the  Com- 
mitting  Magistrate  a  few  days  before  the  trial  and  under  the 
orders  of  the  Sessions  Judge.  In  view,  however,  of  the  opinion 
at  which  we  have  arrived  with  reference  to  the  evidence  against 
the  appellants  it  is  not  necessary  to  deal  with  these  legal  ques- 
tions in  detail. 

In  dealing  with  the  case  on  the  merits  the  first  and  most 
important  question  to  be  decided  is  thai  of  tin;  admissibility  of  the 
confession  of  the  co-accused,  Fazal  Din.  The  learned  Sessions 
Judge  has  held,  for  t  he  reasons  given  in  his  judgment.  Ihat.it  is  ad- 
missiblo  against  the  appellants  as  well  as  against  himself.  We 
are  unable  to  agree  with  him  in  this  view. 

The  discovery  that  accused  Fazal  Din  had  passed  20  coun- 
terfeit rupees  was  made  on  June  2nd,  1898,  and    his   house 
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searched  that  day,  the  dies,  mould  and  other  appliances  being 
recovered  from  it.  On  that  date  he  made  two  statements,  the 
second  of  which  certainly  amounts  to  a  confession.  In  this 
Fazal  Din  stated  that  the  things  found  in  his  house  were  made 
over  to  him  by  one  Ram  Parshad,  who  had  also  given  him  the 
Us.  20,  the  passing  of  which  led  to  the  whole  discovery.  The 
fact  of  accused  Fazal  Din  passing  these  rupees  came  to  light 
in  the  course  of  a  case  between  him  and  one  Dhani  Ram,  which 
was  being  tried  by  Muhammad  Sarfaraz  Khan,  Magistrate,  who 
at  once  took  the  matter  up  and  was  from  beginning  to  end  in 
charge  of  the  investigation.  On  the  8th  of  June  accused,  Fazal 
Din,  made  a  full  and  detailed  confession  which  was  recorded  in 
the  usual  way  by  Muhammad  Sarfaraz  Khan.  This  implicated 
the  appellants. 

The  case  was  committed  to  the  Sessions  by  Mr.  Atkins, 
who  was  then  District  Magistrate.  In  the  course  of  the  inquiry 
on  August  5th,  accused  Fazal  Din,  when  called  upon  to  make  his 
statement,  began  by  saying  that  his  previous  statement  made 
to  Muhammad  Sarfaraz  Khan  was  correct,  adding  that  he  made  it 
because  the  District  Superintendent  of  Police  and  Muhammad  Sar- 
jaiaz  Khan  had  told  him  that  the  "Deputy  Commissioner"  {District 
Magistrate)  had  promised  him  a  pardon.  He  said  he  did  not  wish 
to  repeat  the  statement  in  detail  and  the  Magistrate  held  that 
it  was  unnecessary  to  drag  accused  through  the  statement,  that 
being  left  for  the  Sessions  Judge  to  do.  The  Magistrate  re- 
corded in  detail  the  statement  of  accused  a$  to  the  manner  in 
which  he  had  been  x>romised  a  pardon.  In  answer  to  two  questions 
by  the  Magistrate  accused  said  that  the  two  punching  machines 
in  the  case  were  hired  for  the  purpose  of  making  rupees,  but 
never  used  for  the  purpose,  and  that  he  did  not  wish  to  repeat 
his  statement  (made  before  Muhammad  Sarfaraz  Khan)  because 
it  was  too  long. 

At  his  trial  before  the  Sessions  Judge,  Fazal  Din,  on  21st 
October  1898,  withdrew  his  confession,  alleging  that  he  had 
never  made  it,  but  that  it  had  been  dictated  to  the  Magistrate 
or  written  without  reference  to  him.  He  also  gave  a  detailed 
account  of  how  the  evidence  had  been  got  up  by  the  Police 
against  him  and  the  other  -accused.  He  also  referred  to  the 
promise  of  pardon. 

In  his  examination  as  a  witness  before  the  Sessions  Judge, 
Muhammad  Sarfaraz  Khan  denied  that  he  ever  promised  Fazal 
Din  pardon,  but  in  his  cross-examination  he  admitted  that  he 
had  told  the  accused  (Fazal  Din)  "  that  Deputy  Commissioner 
had  said  that  if  tjqu  ivould  make  a  full  statement  he  would  consider 
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about  a  pardon."  Farther  the  witness  is  recorded  to  have  said 
"  I  may  have  said  to  accused  1  (Fazal  Bin)  that  if  lie  proved  the 
case  against  the  others,  Deputy  Commissioner  would  consider  the 
matter  cf  pardon."  In  his  evidence  before  the  Committing 
Magistrate  witness  used  the  words  "  I  said  that  if  he  would 
make  a  full  and  true  statement  it  would  be  considered  whether 
he  should  get  a  pardon  or  not "  and  again  "  I  remember  saying 
to  two  men  in  Court  that  possibly  a  pardon  might  be  given  to   Fazal 

Din  if  he  would  prove  the  offence  against  others." "  The 

Deputy  Commissioner  told  me  that  if  he  made  a  full  state- 
meat  the  question  of  giving  him  a  pardon  would  be  considered, 
but  could  not  be  promised.  " 

There  is  also  evidence  as  to  privileges  accorded  to  this 
accused  while  he  was  in  the  lock-up  and  to  other  matters  bearing 
on  the  inducements  held  out  to  him,  but  the  above  statements 
are  enough  for  the  present  purpose. 

It  may  be  remarked  here,  although  the  matter  has  a  bearing 
on  the  whole  of  the  case  against  the  appellants,  that  the  accused 
Fazal  Din  was  hopelessly  involved  in  the  case  himself.  It  was 
certain  that  he  had  accomplices,  and  the  object  of  those  making 
the  investigation  was  to  secure  evidence  that  would  implicate 
them,  It  was  also  known,  apparently,  that  the  appellants  had 
been  on  terms  of  intimacy  with  the  accused  Fazal  Din. 

It  appears  to  us  clear  that,  haviug  regard  to  the  plain 
wording  of  Section  24  of  the  Evidence  Act  and  the  authorities 
on  the  subject,  the  confession  made  by  accused  on  Juno  8th 
was  irrelevant.  The  inducement  held  out  by  Muhammad  Sar- 
faraz  Khan  to  the  accused  in  the  extracts  quoted  above  from 
his  evidence  was  quite  sufficient  to  make  it  irrelevant,  and  it  is 
quite  immaterial  that  Muhammad  Sarfaraz  Khan  may  have 
had  no  authority  for  what  he  said,  or  that  what  he  did  say  did 
not  amount  to  a  promise  of  pardon.  Something  falling  short 
of  a  full  promise  would  be  quite  sufficicut  to  invalidate  the 
confession. 

It  is,  however,  argued  that  when  accused  Fazal  Din  came 
before  the  Committing  (District)  Magistrate  he  had  been  told 
that  he  would  not  get  a  pardou,  and  that  as  he  then  adhered  to 
his  confession,  it  was  again  made  when  the  impression  can 
by  the  inducement  had  been  fully  removed.  There  might  be 
more  force  in  this  argument  if  Fazal  Din  hud  repeated  his  state- 
ment in  detail.  But  apart  from  that  it  seems  clear  from  the 
prominence  .which  ha  gives  in  his  statement  before  the  Commit- 
ting Magistrate  to   the  fact   that   he  had   made   the  confession 
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under  a  promise  of  pardon,  that  the  impression  caused  by  the 
inducement  had  not  been  removed,  and  that  he  was  still  under 
the  influence  of  it.  This  conclusion  is  supported  by  the  other 
circumstances  of  the  case. 

In  support  of  this  view  reference  may  be  made  to  Punjab 
Record  (Criminal),  No.  10  of  1895,  I.  L,  R.,  /  Bom.,  at  page  617  ; 
X  Calc-,  775;  ///  Bom.,  12;  although  authority  is  perhaps 
scarcely  needed,  the  quest  ion  being  one  of  fact  rather  than  of  law. 

We  hold,  then,  that  the  confession  of  accused  Fazal  Din 
must  be  put  out  of  account  entirely  so  far  as  it  tells  against  the 
appellants  and  be  regarded  as  if  it  had  not  been  made.  No 
question,  therefore,  arises  as  to  the  value  of  a  confession  by 
an  accused  person  against  his  co-accused,  a  question  that  might 
otherwise  have  been  of  some  importance.  It  is  necessary,  there- 
fore, to  consider  the  evidence  against  the  appellants,  independent 
of  the  confession  of  Fazal  Din.  But  although  that  confession 
must,  so  far  as  it  tells  against  tlte  appellants,  be  pnt  out  of 
account,  it  is  very  material  to  bear  in  mind  that  the  evidence  was 
discovered  and  produced  for  the  purpose  of  corroborating  that 
confession  so  far  as  implicated  Fazal  Din's  accomplices.  This 
consideration  applies  to  the  whole  of  the  evidence. 

[The  remainder  of   the  judgment   is  not   material  for  the  purposes  of 
this  report. — Ed.,  Punjab  Record.'] 


Full  Bench, 

No-  2. 

Before  Mr.  Justice  Clark,  Chief  Judge,  Mr.  Justice  Reid,  and 
Mr.  Justice  Robertson, 

DEWAN  CHAND,— (PETITIONER), 

Veisns 
QUEEN-EMPRESS,— (RESPONDENT). 

Case  No.  170  of  1899. 

Criminal  Procedure  Code,  1898.  Sections  145,  435,  439— Revision. 

Held,  by  the  Full  Bench,  that  where  an  application  has  been  made 
under  Section  145  of  the  Criminal  Procedure  Code  in  a  case  where  an  order 
might  properly  be  passed  under  that  section,  but  where  the  Magistrate  has 
adopted  none  of  the  procedure  required  thereunder  and  has  passed  an  order 
without  reference  thereto,  such  order  is  not  really  one  under  that  section, 
and  is  open  to  revision  under  Sections  435  nnd*439  of  the  Code. 
Petition  for  revision  of  the  order  of  b\  Field,  Esquire,  Sessions  Judge, 
Peshawar  Division,  dated  '30th  November  1898. 

Dbanpat  Rai,  for  petitioner. 

Ishwar  Das,  for  respondent. 


Rrvisiox  Side. 
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The  judgment  of  the  Fall  Bench  was  delivered  by 

1st  May  1899-  Clark',  C.  J. — Mussammat  Bubbo's  application   was    sub- 

stantially that  she  was  proprietor  and  in  possession  of  certain 
land,  and  that  Dewan  Chand  wanted  to  build  on  it,  and  that 
there  wras  a  danger  of  a  breach  of  the  pence  and  she  applied  for 
an  order  under  Section  145,  Civil  Procedure  Code,  that  Dewan 
Chand  might  be  prevented  from  illegally  interfering  in  her 
possession  by  building  on  the  land  in  question. 

The  Magistrate  ordered  the  Inspector  of  Police  to  stop  the 
building. 

The  Police  Inspector  reported  that  Dewan  Chand  had  been 
directed  to  stop  the  building. 

The  Magistrate  then  ordered  that  as  the  building  had  been 
stopped,  the  dispute  was  now  of  a  civil  nature,  and  that  the  papers 
should  be  filed. 

The  Magistrate  has  complied  with  none  of  the  provisions 
of  Section  145,  Criminal  Procedure  Code,  and  the  order  is  abso- 
lutely bad  in  law,  but  the  question  arises  whether  we  can  inter- 
fere with  it  on  the  Revision  Side  inasmuch  as  under  Section 
435  (3),  Criminal  Procedure  Code,  orders  under  Section  145 
(Chapter  XII)  are  not  proceedings  within  Section  435,  Criminal 
Procedure  Code. 

There  is  ample  authority  for  holding  that  where  the  order- 
is  one  which  could  not  be  passed  under  Section  144,  Criminal 
Procedure  Code— Sections  145  and  144,  Criminal  Procedure 
Code,  are  now  on  the  same  footing— the  mere  fact  of  the  order 
purporting  to  be  under  that  section  does  not  prevent  the  High 
Court  from  interfering  on  revision,  7.  L.  R.,  XXV  Oa/c,  852; 
XlXOalc,  127 ;  Calcutta  Weekly  Notes,  Volume  II  572  ;  /.  L.  7,' , 
XVII  All.,  485. 

In  this  case  on  the  facts  stated  in  the  application  an  order 
under  Section  145,  Criminal  Procedure  Code,  might  have  been 
passed  if  the  Magistrate  had  proceeded  under  the  section  and 
ascertained  the  facts  therein  stated  to  be  true,  but  as  he 
done  neither  of  these  things  we  cannot  consider  that  his  order 
is  an  order  under  Section  145,  Criminal  Proced are  Code,  simply 
because  that  section  was  the  one  quoted  in  the  application  ;  his 
order  would  ha7o  hardly  been  more  illegal  if  lie  had  lined  or 
imprisoned  Dewan  Chand.  and  it  would  hardly  be  argued  that  in 
that  case  his  order  was  protected  from  revision  as  being  an  order 
under  Section  145,  Criminal  Procedure  Code. 
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Calcutta  Weekly  Notes,  Volume  III,  page  329,  is  an  authority 
for  setting  aside  an  order  under  Section  146,  Criminal  Procedure 
Code,  on  revision  on  account  of  irregularities  in  the  proceedings. 

It  was  argued  for  petitioner  that  the  order  was  an  execu- 
tive one  and  therefore  not  open  to  revision.  However  the  petition 
was  made  under  Section  145,  Criminal  Procedure  Code,  and  it 
must  be  taken  that  the  Magistrate  meant  to  proceed  under  that 
section. 

We  hold  that  where  an  application  has  been  made  under 
Section  145,  Criminal  Procedure  Code,  in  a  case  where  an  order 
might  properly  be  passed  under  Section  145,  Criminal  Procedure 
Code,  but  where  the  Magistrate  has  adopted  none  of  the  proce- 
dure required  by  Section  145,  Criminal  Procedure  Code,  and  has 
passed  an  order  without  reference  to  that  section,  that  the 
order  is  not  really  an  order  under  that  section,  and  is  open  to 
revision  under  Sections  435  and  439,  Criminal  Procedure  Code. 

We  therefore  accept  this  revision  and  set  aside  the  order 
of  the  Magistrate,  and  direct  him  to  proceed  with  the  applica- 
tion according  to  law.  Costs  of  this  proceeding  to  follow  the 
event.     Pleader's  fee  Rs.  10. 

Application  allowed. 


No.  a 

Before  Mr.  Justice  Clark,  Chief  Judge. 

SANTA  SINGH,— (Accused),— PETITIONER, 

Versus 

QUEEN-EMPRESS,— RESPONDENT. 

Case  No.  254  of  1899. 

Penal  Code,  Section  193 — Contradictory  statements  by  witness. 

One  S.  S.  was  convicted  under  Section  193,  Penal  Code,  in  that  he  had 
made  contradictory  statements  when  examined  on  two  occasious  as  a 
witness.  The  Sessions  Judge,  on  appeal,  held  that  it  was  not  necessary  for 
the  Magistrate  to  determine  which  statement  was  the  false  one,  and  upheld 
the  conviction. 

Held,  that  in  order  to  properly  adjust  the  punishment  it  is  necessary 
to  enter  into  the  circumstances  of  the  case,  the  object  with  which  the 
perjury  was  committed,  and,  if  possible,  to  determine  which  of  the  two 
contradictory  statements  was  false. 

In  such  cases  the  grave  danger  of  fixing  a  witness  to  an  original  lie, 
under  pain  of  a  sentence  for  perjury,  must  be  carefully  guarded  against, 
and  it  is  probably  better  that  he  should  escape  jmoishment  for  the  prior 
false  statement.  Moreover,  if  the  conviction  does  not  determine  which 
of,  the  two  contradictory  statements  is  false,  the  benefit  of  the  doubt 
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must  be  given  to  the  accused,  and  the  punishment  must  be  on  the  assump- 
tion that  the  statement  which  is  false  is  the  one  -which  involves  the  least 
guilt  on  the  part  of  the  accused. 

Petition  for  revision  of  the  order  of  Captain  G.  C.  Beadon,  Sessions 
Judge,  Amritsar  Division,  dated  Uh  January  1899. 

Harris,  for  petitioner. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows : — 

1st  April  1899.  Clark,  C.  J. — Certain  accused,  including  Hukm  Singh,  Diwan 

Singh  (Diwan  Singh  was  discharged  by  the  Committing  Magis- 
trate) were  committed  to  the  Sessions  Court  under  Sections 
~iid~  anc*  j^»  Indian  Penal  Code.  Santa  Singh  was  one  of 
the  witnesses  for  the  prosecution.  Before  the  Committing 
Magistrate  he  stated  that  Tara  Singh,  brother  of  Hukm  Singh, 
presented  him  before  the  Police,  and  that  Diwan  Singh  had 
got  his,  Santa  Singh's,  son  betrothed  for  him. 

Before  the  Sessions  Judge  Santa  Singh  denied  both  these 
facts. 

On  this  bald  statement  of  facts  Mr.  Diwan  Chand,  Magis- 
trate, 1st  class,  sentenced  Santa  Singh  to  one  years  rigorous 
imprisonment  for  perjury,  Section  193,  Indian  Penal  Code. 

The  Sessions  Judge  contented  himself  with  saying  that 
11  Santa  Singh  had  clearly  made  contradictory  statements  when 
"  examined  as  a  witness.  It  was  not  necessary  for  the  Magis- 
"  trate  to  determine  which  statement  was  the  false  one,"  he 
dismissed  the  appeal. 

This  is  a  very  inadequate  way  of  dealing  with  a  case  of  this 
kind.  In  order  to  properly  adjust  the  punishment  it  is  necessary 
to  enter  into  the  circumstances  of  the  case,  the  object  with 
which  the  perjury  was  committed,  and  if  possible  to  determine 
which  of  the  two  contradictory  statements  is  false. 

The  gravity  of  the  offence  depends  upon  this.  A  witness 
under  police  influence  or  out  of  enmity,  or  from  other  cause 
may  have  given  false  evidence  against  an  accused  before  the 
Police  and  Committing  Magistrate,  and  then  repented  himself 
before  the  Sessions  Judge,  and  told  the  truth.  In  such  a  ease 
ho  deserves  punishment  for  his  former  evidence,  but  credit  For 
his  latter  evidence,  it  is  better  that  he  should  have  told  the 
fcrnth  ID  the  end.  than  held  last  to  his  original  lie. 

In  eases  of  this  kind  the  danger  (a  very  grave  one)  of  fix- 
ing a  witness  to  his  original  lie,  under  pain   of  a  sentence   for 
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perjury,  must  be  carefully  guarded  against,  and  it  is   probably 
better  that  he  should  get  off  without  punishment. 

Whenever  the  conviction  does  not  determine  which  of  the 
two  contradictory  statements  is  false,  the  benefit  of  the  doubt 
must  be  given  to  the  accused,  and  the  punishment  must  be  on 
the  assumption  that  the  statement  which  is  false  is  the  one 
which  involves  the  least  guilt  on  the  part  of  the  accused. 

After  a  reference  to  the  files,  I  find  that  the  special  facts  to 
be  considered  in  tlr's  case  are  these — Hakam  Singh,  Bhagwan 
Singh,  Hukm  Singh,  Makhan  Singh,  Suba  Singh  were  com- 
mitted to  the  Sessions.  The  three  former  have  been  sentenced 
to  seven  years '  rigorous  imprisonment  under  Section  326,  Indian 
Penal  Code,  for  causing  grievous  hurt  to  Man  Singh. 

Before  the  Police,  Santa  Singh,  who  had  been  produced  on 
behalf  of  the  accused,  is  recorded  as  having  stated  that  he  saw 
Hukm  Singh,  Bhagwan  Singh,  Hakam  Singh  fighting  with 
Man  Singh  and  others,  and  that  he  saw  Man  Singh  lying  on  the 
ground. 

Before  the  Magistrate,  he  only  stated  that  he  had  heard 
these  three  men  challenging  Man  Singh  and  others  to  fight  and 
then  went  away  ;  he  admitted  that  he  had  been  produced  as  a 
witness  by  Tara  Singh,  brother  of  Hukm  Singh,  accused,  and 
that  Diwan  Singh,  another  brother,  and  also  accused,  had 
arranged  the  betrothal  of  his  son. 

Before  the  Sessions  Judge  he  said  that  he  saw  the  three  men 
abusing  Man  Singh  and  others,  but  saw  no  fight,  and  he  denied 
.the  other  two  facts  which  would  suggest  that  he  was  favourable 
to  accused,  and  that  if  he  gave  evidence  against  them  it  would 
probably  be  true. 

Santa  Singh  has  not  and  could  not  be  charged  with  giving 
false  evidence  before  the  Police,  he  has  been  convicted  because 

he  denied  the  facts  which  go  to  show   that   he  was   favourable 
to  accused. 

There  is  no  evidence  to  show  whether  he  was  produced  by 
Tara  Singh  or  not,  or  to  show  that  Diwan  Singh  arranged  the 
betrothal  of  his  son,  it  is  impossible  therefore  to  say  which  of 
the  statements  is  false.  There  was,  as  a  matter  of  fact,  no 
discrepancy  as  to  the  substantial  evidence  of  the  witness  on  the 
two  oceasious— the  question  as  to  who  put  him  forward  as  a  wit- 
ness and  who  arranged  the  betrothal  of  his  son,  aro  not  ques- 
tions which  must  necessarily  be  disposed  of  by  a  concise  definite 
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answer,  they  are  questions  whieh    might  involve   explanation 
and  not  be  capable  of  a  definite  affirmative  or  negative  answer. 

I  am  not  satisfied  that  Santa  Singh  must  have  known 
his  evidence  on  above  points  to  be  false,  and  I  acquit  and 
discharge  him. 

Application  allowed. 


May  1899.  ] 


CRIMINAL  JUDGMENTS— No.  4. 


11 


No.  4. 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Justice  Maude. 

PIRBH  U,— (Accused),— APPELLANT, 

Vtrsus 
QUEEN-EMPRESS,— RESPONDENT. 

Case  No.  733  of  1898. 
Penal  Code,  Sections  232,  235—"  Counterfeiting  Queen'*  coin  "—Rupees 
alleged  to  have  been  made  merely  for  use  as  ornaments  and  not  for  circulation 
as  money. 

Held,  that  in  order  to  constitute  offences  under  Sections  232,  235  of 
tho  Penal  Code,  it  is  not  necessary  to  prove  that  the  accused  intended  that 
the  spurious  coins  (rupees)  should  go  into  circulation  and  be  used  as  money. 
It  is  sufficient  that  there  should  be  the   intention  to  practise  deception  by 
means  of  the  imitation. 
Appeal  from  the  order  of  F.   A.    Robertson,   Esquire,  Sessions 
Judge,  Umballa  Division,   dated  11th  November  1898. 
Browne,  for  appellant. 

Robinson,  Government  Advocate,  for  respondent. 
The  facts  of  the  case  sufficiently  appear  from  the  judgment 
of  the  Court  delivered  by 

Gordon  Walker,  J.— The  order  of  the  Court,   dated  3rd    30th  June  1899, 
April  1899,  should  be  read  as  part  of  this  judgment. 

The  result  of  the  further  inquiry  is  that  of  the  eleven  rupees 
in  question  three  are  genuine  (1862,  1886,  1892)  while  eight  are 
counterfeit,  viz.,  two  of  1888,  one  of  1891,  four  of  1892  and  one  of 
1893.  The  portions  of  moulds  are  reported  to  make,  when  put  to- 
gether, a  mould  for  a  rupee  of  1892,  though  it  cannot  be 
certainly  said  if  the  mould  has  been  used  for  the  purpose  of 
casting  any  of  the  rupees  in  this  case,  or  any  rupees. 

Wc  have  again  heard  counsel  on  both  sides  with  regard 
to  the  questions  that  arise  in  the  case. 

The  most  important  question  is  undoubtedly  that  men- 
tioned as  (3)  in  the  previous  order.  The  appellant  has  been 
convicted  of  offences  under  Sections  232  and  235,  Indian 
Penal  Code,  i.e.,  for  counterfeiting  Queen's  coin  and  for  being 
in  possession  of  an  instrument  for  the  purpose  of  using  the 
same  for  counterfeiting  Queen's  coin.  In  view  of  tho  evidence 
given  at  the  trial  and  that  obtained  by  the  further  inquiry,  we 
think  there  can  bo  no  doubt  with  regard  to  the  facta  that 
appellant  was  in  possession  of  the  mould  for  the  purpose  of 
using   the  same  at  least   for  making  imitation   rupees,   and 
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further  that  he  made  the  eight  imitation  rupees  in  the  hamel 
or  ornament  and  tried  to  pass  them  off  as  genuine  rupees.  It 
is  argued,  however,  that  this  would  not  be  sufficient  to  con- 
stitute the  offences  for  which  the  appellant  has  been  convicted, 
and  that  it  is  necessary  for  a  conviction  that  it  should  have 
been  the  intention  that  the  rupees  should  go  into  circulation 
and  be  used  as  money. 

The  definition  of  Queen's  coin  in  Section  238,  Indian 
Penal  Code,  Act  VI  of  1896,  is  metal  stamped  and  issued  "  by  the 
"  authority,  &c,  in  order  to  be  used  as  money,"  but  the  offence 
punishable  under  Section  232,  is  that  of  making  a  counterfeit  or 
imitation  of  such  coin,  there  being  no  provision  that  the 
counterfeit  shall  be  intended  for  use  as  coin.  Further,  Section 
28  of  the  Indian  Penal  Code  defines  "  to  counterfeit "  as 
"  causing  one  thing  to  resemble  another,  intending  by  means  of 
"  that  resemblance  to  practise  deception,  &c,"  while  expla?i- 
ation  2  to  the  definition  is  to  the  effect  that  when  a  "  person 
"  causes  one  thing  to  resemble  another  thing,  and  the  resem- 
"  blance  is  such  that  a  person  might  be  deceived  thereby,  it  shall 
M  be  presumed,  until  the  contrary  is  proved,  that  the  person  so 
"  causing  the  one  thing  to  resemble  the  other,  intended  bymeani 
"  of  that  resemblance  to  practise  deception,  &c.  "  In  the  present 
case  the  resemblance  is  undoubtedly  such  that  a  person  would 
bo  deceived  thereby,  and,  therefore,  it  must  be  presumed,  until 
the  contrary  is  proved,  that  the  appellant  intended  by  means 
of  that  resemblance  to  practise  deception  or  knew  it  to  be 
likely  that  deception  would  be  practised.  Far  from  the 
presumption  being  rebutted  in  the  present  case,  the  only 
reasonable  inference  that  can  be  drawn  from  the  circumstances 
is  that  the  appellant  intended  to  practise  deception  and  to 
pass  the  rupees  as  genuine  ones. 

Counsel  for  appellant  has  quoted  Punjab  Record,  No.  2G  of 
1868  Criminal.  There  the  accused  had  made  brass  ornaments 
for  horse  trappings  in  imitation  of  rupees,  and  this  was  hold  to 
be  no  offence.  It  was  clearly  pointed  out  by  the  learned  Judges 
there,  however,  that  M  a  distinction  must  be  taken  between  a 
"deception  practised  for  the  sake  of  show  merely  and  one 
"  practised  for  the  purpose  of  causing  wrongful  loss  or  gain  and 
"  tho  former  is  not  an  offence  under  the  Indian  Penal  Code.  v 

In  reality  there  was  and  could  bo  no  deception  iti  that 
case,  bocauso  the  imitations  were  of  brass  and  there  was 
apparently  no  attempt  to  make  them  appear  to  be   anything 

hnf.  lirftsR 
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It  was  urged  for  appellant  that  the  rupees  here  concern- 
ed, having  hooks  on  them,  could  never  be  passed  into  circu- 
lation. If  there  was  any  force  in  this  it  would  perhaps  be  a 
matter  for  consideration,  at  all  events  with  reference  to  punish- 
ment. But  we  believe  that  rupees  like  these  with  hooka 
attached  to  them,  and  used  as  ornaments,  are  in  fact  passed 
into  circulation,  the  hooks  being  detached. 

For  the  reasons  stated  above,  we  think  that  the  appellant 
has  been  rightly  convicted,  and  we  see  no  reason  to  hold  that 
the  sentence  (seven  years'  rigorous  imprisonment,  the  two 
sentences  being  made  to  run  concurrently)  is  too  severe.  The 
appeal  is  accordingly  dismissed. 

Appeal  dismissed. 


No.  5. 

Before  Mr.  Justice  Clark,  Chief  Judge,  and  Mr.  Justice  Reid. 

QUEEN-EMPRESS, 

Versus 

MIHAN  SINGH,— (Accused). 

Case  No.  12  of  1899. 

Criminal  Procedure  Code,  1898,  Sections  337,  339—"  Person  accepting  a 
tender  of  pardon." 

The  Magistrate  of  the  District  tendered  a  pardon  to  one  M.  who  was 
one  of  several  accused  persons,  but  as  the  story  told  by  M.  was  not  believed 
by  the  investigating  officer  and  the  Magistrate  of  the  District,  the  pardon 
was  withdrawn,  and  M.  was  sent  up  for  inquiry  to  the  Court  of  a  Magistrate 
empowered  to  commit  to  the  Sessions,  and  was  subsequently  committed 
for  trial  jointly  with  the  other  accused,  of  whom  one  absconded. 

Held,  that  inasmuch  as  M.  had  been  treated  throughout  the  proceed- 
ings before  the  Committing  Magistrate  as  an  accused  person  and  not  as  a 
witness,  he  was  not  at  the  date  of  his  commitment  "  a  person  accepting  a 
tender  of  pardon"  within  the  meaning  of  Section  337  (2),  read  with 
Section  339  of  the  Criminal  Procedure  Code,  1898. 

Held,  therefore,  that  the  commitment  of  M.  was  not  illegal,  and  that 
hemight  legally  be  tried  jointly  with  the  other  accused. 

Cate  referred  by  Captain  G.  C.  Beadon,  Sessions  Judge,  Amritsar 

Division. 

Robinson,  Government  Advocate,  for  Crown. 

The  order  of  the  Chief  Court  was  as  follows : — 

Reid,  J. — The  facts  appear  from  the  reference  by  the  learned    g^  yay  1399 
Sessions  Judge,  who  recommends  that  the  commitment  of  Mihan 
Singh,  under  302  of  the  Penal  Code,  be  quashed  under  Section 
215,  Act  V,  1898. 
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The  learned  Government  Advocate  contends  that  the  com- 
mitment was  legal,  although,  in  this  particular  instance,  JMihan 
Singh  and  the  other  prisoners  might,  respectively,  be  prejudiced 
by  a  joint  trial,  inasmuch  as  each  would  be  deprived  of  such 
evidence  as  the  other  might  be  in  a  position  to  give  in  his  favour, 
and  that  it  might  therefore  be  expedient  to  try  them  separately. 
The  learned  counsel  contends  (1)  that  Section  337  (2)  of  Act  V 
of  1898  applies  only  to  sessions  trials  and  to  persons  examined 
as  witnesses  by  the  Committing  Magistrate  and  sent  up  by  him 
as  witnesses  to  the  Court  of  Session  ;  (2)  that  the  Code  specifies 
no  particular  time  or  stage  of  the  investigation,  inquiry  or  trial 
for  withdrawing  a  pardon  under  Section  339  ;  (3)  that  if  a  person 
who  has  accepted  a  tender  of  pardon  is  not  sent  up  as  a  witness 
by  the  Committing  Magistrate  he  may  be  committed  and  tried 
with  the  other  prisoners  ;  (4)  that  Section  337  (2)  is  governed 
by  Section  339  (1),  and  does  not  mean  that  the  pardoned 
prisoner  shall  be  examined  after  pardon  has  been  withdrawn, 
inasmuch  as  a  prisoner  who  has  forfeited  his  pardon  has  cancel- 
led his  acceptance  and  is  no  longer  a  person  accepting  a  pardon. 
Of  the  rulings  quoted,  only  that  of  Knox,  J.,  in  Queen -Empress 
v.  Sudra,  I.  L.  R.,  XIV  All,  336,   is   at   all    directly  in  point. 

In  Queen-Empress  v.  Peiembe.r  Dhoobee,  XIV  W.  R.  (Cr.),  10, 
Queen- Er^pr ess  y.  Bipro  Das,  XIX  ~.V.  R.  (Cr.),  43,  Joyudu 
Paramanick,  7,  G.  L.  R.,  66,  and  Queen-Empress  v.  Mulna,  I.  L.  R., 
XIV  All.,  502,  it  was  ruled  that  a  Sessions  Judge  withdrawing 
a  pardon  should  proceed  against  the  approver,  from  wThom  it 
had  been  withdrawn,  after  the  termination  of  the  trial  of  the 
other  prisoners.  It  was  further  held  that  the  defence  of  a 
prisoner  must  be  seriously  prejudiced  if  he  is  taken  out  of  the 
dock  to  give  evidence  and  then  replaced  in  the  dock,  and  that 
under  such  circumstances  the  quondam  approver  should  not  be 
tried  with  the  other  prisoners,  a  joint  trial  being  unfair  to 
both  parties. 

These  dicta  were  approved  in  Queen-Empress  v.  Rama  Tevan, 
I.  L.  R.,  XV  Mad.,  352,  and  Queen-Empress  v,  Jagat  Chandra  Mali, 
I.  L.  R.,  XXII  Calc,  50.  In  Queen-Empress  v.  Sudra,  above  cited, 
a  tender  of  pardon  was  accepted  and  the  approver  wras  examined 
in  the  Court  of  a  Magistrate  against  two  persons  who  were 
accused  of  murder,  but  do  not  appear  to  have  been  committed 
for  trial.  From  the  report  it  appears  that  the  pardon  accepted 
was  not  withdrawn,  but  that  a  Magistrate  committed  him,  for 
trial  under  Section  411  of  the  Penal  Code  in  respect  of  the 
proceeds  of  the  murder  being  under  the  impression  that  the 
pardon  did  not  cover  the  offence  under  Section  411, 
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Section  337  (2)  of  the  Code  of  Criminal  Procedure  was  held 
to  mean  "  that  a  person  to  whom  a  tender  of  pardon  has  been 
"  made  in  connection  with  the  offence  should  not  be  tried,  for 
"  an  alleged  breach  of  the  conditions  upon  which  the  pardon  was 
"  tendered  until  the  original  case  has  been  fully  heard  and 
"  determined  "  :  and  it  was  further  held  that  it  was  unnecessary, 
under  the  circumstances,  to  deal  with  the  question  whether  the 
result  of  the  trial  of  all  accused  of  the  offence  must  be  awaited 
before  the  quondam  approver  was  tried,  in  the  event  of  any  of 
them  having  absconded,  but  that,  whei  e  no  such  difficulty  arose, 
the  approver  should  be  examined  as  a  witness  in  every  case 
connected  with  the  murder,  and  that  his  trial  for  any  offence 
connected  with  it  should  not  take  place  until  he  had  been  so 
examined. 

An  obvious  distinction  between  the  case  before  us  and  all 
the  cases  cited  is  that  in  the  present  case  the  person  to  whom 
pardon  was  tendered  and  by  whom  it  was  accepted  has  not  been 
examined  as  a  witness  against  any  other  accused  persons  in  any 
Court,  whether  Magisterial  or  Sessions.  The  story  told  by  him 
not  being  believed  by  the  investigating  officers  and  the  Magis- 
trate of  the  District,  the  paidon  was  withdiawnandhe  was  sent 
up  for  inquiry  to  the  Court  of  a  Magistrate  empowered  to  com- 
mit to  the  Court  of  Session.  Moreover,  one  of  the  accused  has 
absconded,  so  that  the  contingency  contemplated  in  XIV  All., 
as  justifying  the  trial  of  the  approver  before  completion  of  the 
trials  of  all  the  other  accused  persons,  has  occurred. 

We  are  not  concerned  at  this  stage  with  the  question  whe- 
ther the  withdrawal  of  the  pardon  was  justified  by  the  facts. 
It  was  withdrawn  by  the  Magistrate  of  the  District  who  ten- 
dered it  and  was  empowered  to  withdraw  it.  The  sole  question 
for  decision  is  whether  the  commitment  of  a  person  who  accepted 
a  tender  of  pardon  afterwards  withdrawn  is  under  the  circum- 
stances of  this  case  illegal,  by  reason  of  the  existence  of  a  rule 
that  he  must  be  examined  as  a  witness  at  the  trial  of  all  the 
other  accused  with  the  exception,  possibly,  of  such  as  have 
absconded. 

The  language  of  Section  337  (2)  is  concise,  and  the  ques- 
tion remains  whether  reading  Section  339  with  it,  Mihan  Singh 
was,  at  the  date  of  his  commitment,  a  person  accepting  a  tender 
of  pardon. 

We  think  that  his  having  been  treated  throughout  the  pro- 
ceedings before  the  Committing  Magistrate  as  an  accused  person 
and  not  as  a  witness,  affords  sufficient  reason  for  answer  in 
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this  question  in  the  negative.  To  answer  it  ia  the  affirmative 
would,  in  our  opinion,  entail  consequences  not  contemplated  by 
the  Code. 

It  would  necessitate  a  person,  whose  statement  was  from  a 
date  prior  to  the  commencement  of  proceedings  in  any  Court 
believed  by  those  responsible  for  the  prosecution,  to  be  false, 
being  examined  as  a  witness  for  the  prosecution,  and  would 
necessitate  a  second  trial,  without  any  compensating  advantages. 

The  argument,  that  the  joint  trial  would  deprive  the  co- 
accused  of  any  benefit  which  they  might  derive  from  the  evi- 
dence of  Mihan  Singh,  applies  to  all  joint  trials  and  does  not 
incline  us  to  the  opinion  that  a  joint  trial  would  prejudice 
either  Mihan  Singh  or  the  co-accused. 

The  admissibility  of,  and  the  weight  to  be  attached  to, 
statements  made  by  Mihan  Singh,  during  the  investigation  of, 
or  inquiry  into,  the  case,  must,  of  course,  be  carefully  considered 
by  the  learned  Sessions  Judge,  but  we  see  no  reason  to  hold 
that  the  commitment  of  Mihan  Singh  was  illegal,  or  that  he 
should  not  be  tried  jointly  with  the  co-accused.  Cf.  also  J.  L. 
B.,  XX  All,  529. 
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No.  6- 

Before  Mr.  Justice  Maude.  } 

SOBHA  AND  BAGGTJ  —  (Accused),  |  Reference  Side. 

Versus  ' 

QUGEN-EMPRESS,— (Respondent). 

Case  No.  696  of  1899. 

Criminal  Procedure  Code,  1898,  Sections  117,  252 — Arrest  of  foreign 
subject  in  foreign  territory  without  intervention  of  State  authorities — Conviction 
of  accused  by  British  Court — Legality  of  proceedings. 

The  accused,  a  subject  of  the  Patiala  State,  committed  the  offence  of 
house-breaking  in  the  Ferozepore  District  and  escaped  into  Patiala  territory 
where  he  was  captured  by  the  British  Police  without  the  intervention  of 
the  Patiala  State  authorities. 

Held,  that  the  irregularity  of  the  arrest  did  not  render  invalid  the 
subsequent  trial  and  conviction  of  accused  in  British  India. 

Empress  v.  Tusaf-ud-din  (No.  6,  Punjab  Record,  1897,  Criminal)  dis- 
tinguished. 

Case  reported  by  E.  A.  Rose,  Esquire,  Sessions  Judge,  Ferozepore 
Division,  by  order  dated  9th  May  1899. 
The  case  was    referred  to  the  Chief  Court  by  the  following 
order  of  the  learned  Sessions  Judge  : — 

"Accused,  Sobha,  a  Jat  of  the  Patiala  State,  committed 
"  house-breaking  in  the  Ferozepore  District.  He  was  pursued, 
"  captured  in  Patiala,  and  then  and  there  brought  back  into 
"  British  India  and  placed  on  his  trial  and  convicted. 

"  The  accused,  on  conviction  by  Munshi  Amir  Chand,  exer- 
"  cising  the  powers  of  a  Magistrate  of  the  first  class  in  the 
"  Ferozepore  District,  was  sentenced,  by  order  dated  16th  Feb- 
ruary 1899,  under  Section  457  of  the  Indian  Penal  Code,  to  one 
"  year's  rigorous  imprisonment  (including  two  months'  solitary 
"confinement). 

"  The  proceedings  are  forwarded  for  revision  on  the  following 
"  grounds : — 

"  I  have  upheld  this  conviction  on  appeal,  but  as  accused's 
"  counsel  desires  it  I  submit  the  files  for  the  orders  of  the 
"  Chief  Court.     The  point  in  issue  is  this. 

"  A  man  who  is  not  a  British  subject  is  accused  or  suspect- 
"  ed  of  a  crime  in  British.  India,  he  is  pursued  into  the  territory 
"  of  a  Native  State,  captured  and  brought  back  into  British 
"  India  without  the  intervention  of  the  authorities  of  that  State. 
"  When  placed  on  his  trial  he  is  convicted  of  the  offence  coru- 
"  mitted  in  British  India. 
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"  Do  the   circumstances   of  his  capture  in  the  Native  State 
"  affect  the  legality  of  his  conviction  in  British  India  ?" 

The  order  of  the  learned  Judge  in  Chambers  was  as  follows  : — 

12th  June  1899.  Maude,  J. — This   case   has   been   referred   by  the  Sessions 

Judge  of  Ferozepore.     The  facts  are  that   one  Sobha,   a   subject 
and  resident  of  the  Patiala  State,  committed  house-breaking  in 
the  Ferozepore  District,  which  is  British  territory  :  he  was  pur- 
sued and  was    arrested  in  Patiala  territory,    and  was   brought 
back,  without  reference  to  the  Patiala  authorities,  and  placed  on 
his  trial  before  a  Magistrate  of  the  first  class  having  jurisdiction 
in  the  Ferozepore   Disirict.     Having    been    convicted   by   that 
Magistrate,  he  appealed  to  the  Sessions  Judge,  his  first  ground  of 
appeal  being   that   being  a  resident   of   the   Patiala    State  his 
arrest  in  Patiala   territory  was  illegal,   and  all  the  subsequent 
proceedings   illegal  also.     The   Sessions  Judge  decided  that  the 
conviction  was  good  in  law,  and  confirmed  it,   but  at  the  request 
of  the   accused's   counsel   forwarded   the    proceedings    for   the 
orders  of  this  Court.      Upon  the  facts  stated  I  see  no  reason   to 
doubt  the  legality  of  the  conviction.    Section  177  of  the  Code  of 
Criminal  Procedure  prescribes  that  every  offence  shall  ordinarily 
be  inquired  into  and   tried  by  a   Court  within  the    local    limits 
of  whose  jurisdiction  it   was   committed,  -and,    as  regards  war- 
rant cases,  Section  252,    enacts  when   the  accused  "  appears  or 
"is  brought  before  a  Magistrate,"  such  Magistrate  shall  proceed 
to  try  the  case ;   but  there   is  no   provision  of  law   which   re- 
quires the  Magistrate  to   examine  the  question  as  to    how    the 
accused  come  into  the  hands  of  the  Police;  nor  is  there  anything 
in  the  sanad  or  treaty,    dated    May    5th,   1860,   made  between 
the  British  Government  and   the    Maharaja  of    Patiala,    which 
entitles  a  Patiala  subject  to  question  the  competency  of  a  British 
criminal   Court  to  deal   with   offences    committed    within    its 
jurisdiction. 

In  the  case  of  Empress  v.  Yusaf-ud-din  reported  in  Punajb 
Record,  No.  1  of  1896  and  No.  6  of  1897,  the  Privy  Council  set 
aside  the  proceedings  of  a  British  Magistrate  who  was  held  to 
have  illegally  issued  a  warrant  for  the  arrest  of  the  accused  in 
the  territories  of  His  Highness  the  Nizam  of  Hyderabad,  but 
those  proceedings  were  limited  to  the  issue  of  the  warrant,  the 
arrest  of  the  accused,  and  requiring  him  to  furnish  bail ;  and 
there  is  nothing  in  their  Lordships'  judgment  to  support  the  view 
that  had  Yusaf-ud-din  been  tried  and  convicted,  the  conviction 
would  necessarily  have  been  bad  in  law.  In  the  case  of  Hegina 
V.  Nelson,  Cockburn,  Chief  Justice,  in  charging  the  grand  jury 


July  1899.   ] 


CRIMINAL  JUDGMENTS— No.  7.  19 


said  if  a  man  committed   a  crime  in  England,  say,  murder,   and 
escaped  to  a  country  with  which  there  was  no  extradition  treaty, 
so  that   he  could  not   be  delivered  up  by  the  authorities  ;  and 
suppose  that  the  English  Police  pursued  him,  got  him  on  board 
ship,  and  brought   him  to  England,  and  the  man  were  taken  be- 
fore a  Magistrate,  "  the  Magistrate  could   not  refuse  to  commit 
"  him.     If  he    were   brought  here    for  trial,  it   would  not  be  a 
"  plea  to  the  jurisdiction  of  the  Court  that  he  had  escaped  from 
"  justice  ;   and  that  by  some  illegal   means  he  had  been  brought 
"  back.     It  would  be   said,  '  nay,  you  are  here  ;  you  are  charged 
" '  with    having  committed  a   crime,    and   you  must  .stand  your 
"  '  trial.     We  leave  you   to  settle  with  the   party  who  may  have 
"  '  done  an   illegal  act   in  bringing  you  into  this  position:  settle 
"  *  that  with  him,'  "    (cited  in   Mayne's    Criminal  Law  of  India, 
page   252).      Thus  there  is  no  ground   for  interfering  with  the 
Sessions  Judge's  order. 


No.  7. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Robertson. 
HATTI  RAM,— (Accused),~APPELLANT, 

versus  >  Appellate  Side. 

QUEEN-EMPRESS— RESPONDENT.  j 

Case  No.  162  of  1899. 

Criminal  Procedure   Code,   1898,    Sections  164,  364,  533  —  Confess, ion, 
admissibility  of. 

A  Magistrate,  fully  conversant  with  the  Urdu  and  English  language, 
and  able  to  write  fluently  in  both,  took  down  a  confession  in  English. 
The  Magistrate  was  subsequently  examined  and  testified  that  the  English 
record  was  in  his  handwriting,  and  that  it  was  the  confession  actually 
made  by  the  accused,  and  was  recorded  in  English  because  he  (the 
Magistrate)  was  in  the  habit  of  doing  all  his  criminal  and  civil  work  in 
English.  The  Magistrate  further  testified  that  he  was  under  the  impres- 
sion that  his  reader,  who  usually  recorded  the  statements  in  Urdu,  had 
done  so  in  this  instance,  but  in  point  of  fact  there  was  no  record  of  the 
confession  in  Urdu,  nor  was  any  translation  in  writing  in  vernacular  made 
before  the  case  reached  the  Sessions  Court.  The  Magistrate  swore  that 
the  confession  was  taken  down  sentence  by  sentence,  and  was  interpreted 
by  himself  to  accused  who  admitted  its  correctness. 

Held,  that  the  defects  in  the  manner  of  recording  the  confession  had 
not  injured  the  accnsed  in  his  defence  on  the  merits,  and  could,  therefore, 
be  cured  under  Section  533  of  the  Criminal  Procedure  Code. 

Held,  further,  that  the  defects  in  question  had  been  cured  by  the  state- 
ment on  oath  of  the  Magistrate  twho  recorded  the  [confession,  and  that 
the  conf  ession  was  accordingly  admissible  in  evidence. 
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Appeal  from  the  order  of  H.  Maude,  Esquire,  Sessions  Judge,  Delhi 
Division,  dated  28th  February  1899. 

Duni  Chand,  for  appellant. 

The  judgment  of  the  Court  was  delivered  by 
8th  July  1899.  Robertson,  J. — In  his   judgment  in  this   case,  the  learned 

Sessions  Judge  has  recorded  that  he  considers  the  oral  evidence 
of  the  witnesses  for  the  prosecution  to  be  -worthless  as  far  as 
the  guilt  of  the  accused  is  concerned,  but  relying  on  a  confes- 
sion made  by  appellant,  Hatti  Ram,  before  Umrao  Singh,  Magis- 
trate, 1st  class,  on  22nd  November  1898,  he  has  convicted  Ratti 
Ram  who  now  appeals. 

It  is  urged  by  the  appellant's  counsel  that  the  confession 
not  having  been  recorded  in  accordance  with  the  provisions  of 
Sections  164  and  364  of  the  Criminal  Procedure  Code,  cannot  be 
received  as  evidence,  and  that  consequently  the  appellant  must 
be  acquitted. 

The  confession  is  recorded  in  English  by  the  Magistrate, 
Umrao  Singh,  a  native  of  this  country,  and  there  is  no  record 
of  the  confession  in  Urdu  or  in  any  other  language  but  English, 
no  translation  even  in  writing  in  vernacular  having  been  made 
before  the  case  reached  the  Sessions  Court.  Section  164, 
Criminal  Procedure  Code,  prescribes  that  such  confessions  must 
be  recorded  in  the  manner  laid  down  in  Section  364,  and  Section 
364  lays  down  that  "  the  whole  of  the  examination  including 
"  every  question  put  to  him  and  every  answer  given  by  him, 
"  shall  be  recorded  in  full,  in  the  language  in  which  he  is 
"  examined,  or  if  that  is  not  practicable,  in  the  language  of  the 
"  Court,  or  in  English." 

Having  regard  to  the  terms  of  Section  533,  Criminal  Pro- 
cedure Code,  we  referred  the  case  back  to  the  Sessions  Judge 
under  Section  428,  directing  him  to  summon  Umrao  Singh  and 
the  accused,  and  to  record  the  Magistrate's  evidence  as  to  the 
fact  of  the  confession  having  been  made  by  the  accused  as 
recorded  by  him  in  English,  and  as  to  the  reasons  for  its  not 
having  been  recorded  also  in  the  language  in  which  it  was 
made. 

The  evidence  of  the  Magistrate,  Umrao  Singh,  has  now 
been  received.  In  regard  to  the  confession  he  states  that  the 
English  record  is  in  his  handwriting,  and  that  it  is  the  con- 
fession actually  made  by  the  accused,  and  was  recorded  by  him, 
Umrao  Singh,  in  English,  because  he  was  in  the  habit  of  doing 
all  his  criminal  and  civil  work  in  English.  His  reader  takes 
down  the  statements  in   Urdu,  and   the   Magistrate  was  under 
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the  impression  that  he  had  done  so  in  this  instance.  The  Magis- 
trate  read  it  over  to  the  accused  in  Urdu,  and  he  admitted  it 
to  be  correct.  The  Magistrate  knows  Urdu,  and  can  read  and 
write  it,  and  his  reader  was  present  in  Court.  The  confession 
was  taken  down  sentence  by  sentence. 

The  counsel  for  the  appellant  urged  that  this  confession 
could  not  be  considered,  basing  his  arguments  mainly  on  J.  L.  i?., 
XVII  Cole,  page  862.  In  that  case  a  confession  was  made  in 
Hindi  to  an  officer  who  knew  and  could  write  Hindi,  and  was  re- 
corded in  English  very  much  as  in  this  case.  The  Sessions  Judge 
called  the  Deputy  Magistrate  in  question  as  a  witness,  who 
gave  evidence  that  the  accused  admitted  to  him  that  he  had 
committed  the  murder,  and  on  this  evidence  alone  the  accused 
was  convicted. 

The  Calcutta  High  Court  held  that  the  confession  was  a 
document  inadmissible  as  evidence  owing  to  incurable  defects, 
and  therefore  no  oral  evidence  as  to  its  contents  could  be 
given  under  Section  91  of  the  Evidence  Act. 

This  view  docs  not  seem  to  have  been  followed  altogether 
however  in  J.  L.  R.,  XXII  Calc,  page  817,  where  the  case  was 
slightly  different,  the  confession  was  in  Bengali  to  an  English 
official  recorded  in  English-  The  Magistrate  was  unable  to  write 
Bengali  well,  and  had  no  moharnr  available.  In  that  case  the 
confession  was  admitted. 

In  I.  L.  i?.,  XXI  Bom.,  however,  at  page  494,  a  case  is  dealt 
with  which  much  resembles  this.  In  that  case  the  statement  was 
made  in  Marhatti,  but  questions  and  answers  were  recorded  in 
English,  but  interpreted  to  the  accused  in  Marhatti,  and 
admitted  to  be  correct.  The  Magistrate  could  not  write 
Marhatti  accurately  himself,  and  usually  wrote  all  proceedings 
in  English.  There  were,  however,  subordinates  available  who 
could  have  written  the  confession  in  Marhatti  for  him,  held, 
that  although  it  was  irregular  not  to  have  recorded  the  con- 
fession in  Marhatti,  it  was  admissible  in  evidence  as  the  irre- 
gularity had  not  injured  the  accused  in  his  defence  on  the 
merits. 

This  case  is  exactly  on  all  fours  with  the  one  before  us,  ex- 
cept that  Umrao  Singh  conld,  as  a  matter  of  fact,  have  recorded 
the  confession  himself  in  Urdu,  though  he  would  not  in  fact  in 
any  case  have  done  so.  If  the  Bombay  ruling  is  correct,  d 
fortiori  the  confession  in  this  case  is  admissible.     The  material 

part  of  Section  533  runs  " finds  that  any  of  the  provisions 

"  of  the  either  of  such  sections  (164  and  364)   have  not  been 
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"complied  with  by  the  Magistrate  recording  the  statement,  it 
"shall  take  evidence  that  such  person  duly  made  the  statement 
"recorded,  and  notwithstanding  anything  contained  in  the 
"Indian  Evidence  Act,  Section  91,  such  statement  shall  be 
"  admitted  if  the  error  has  not  injured  the  accused  as  to  his 
"defence  on  the  merits."  A  similar  view  is  taken  in  a  case 
reported  in  Allahabad  W.  N.,   1892,  page  60. 

We  cannot  see  in  that  section  any  reservation  that  the 
defects  which  occurred  in  this  case  cannot  be  cured.  The  section 
in  the  plainest  language  says  they  can,  the  true  test  being  the 
provisions  of  the  last  sentence  of  the  first  clause,  i.  e.}  that  the 
accused  shall  not  be  prejudiced. 

In  this  case  a  Magistrate  f  ally  conversant  with  the  Urdu 
and  the  English  languages  and  able  to  write  fluently  in  both, 
as  was  his  custom,  took  down  a  confession  in  English.  It  was 
carefully  recorded,  interpreted  and  admitted  correct,  and  the 
Magistrate  has  proved  that  this  confession  was  made  as  re- 
corded. His  reader  neglected  to  record  it,  but  the  Magistrate 
swears  that  he  interpreted  it  himself  to  accused  who  admitted 
its  correctness.  This  is  a  criminal  case,  and  mere  irregularities 
are  usually  only  to  be  considered  fatal  when  the  accused  is 
injured  in  the  defence  thereby.  It  is  obvious  that  there  is 
much  less  danger  of  error  or  injury  to  the  accused  when  the 
Magistrate  is  fully  acquainted  with  both  English  and  Urdu 
and  able  to  write  and  read  both  than  when  he  is  only  partially 
acquainted  with  the  language  of  the  accused,  and  unable  to 
write  it,  yet  in  the  latter  case  the  counsel  for  the  accused 
would  urge,  a  confession  written  in  English  though  made  in 
vernacular  would  be  admissible,  but  not  in  the  former.  This 
is  a  leductio  ad  absurdum.  In  our  opinion  the  defects  in  the 
manner  of  recording  the  confession  which  occurred  in  this 
case  have  been  cured  by  the  statement  on  oath  of  Umrao  Singh, 
the  Magistrate,  before  the  learned  Sessions  Judge,  and  we  hold 
that  the  confession  is  now  admissible,  and  we  shall  proceed  to 
consider  it.  The  views  held  in  this  judgment  appear  to  be  in 
accordance  with  those  expressed  by  Plowden  and  Roe,  JJ.,  in 
Punjab  Record,  No.  52  of  1887,  Crim.,  though  the  particular  defect 
then  under  discussion  was  a  different  one.  Magistrates  should 
in  all  cases  be  careful  to  observe  all  the  provisions  of  Section 
164  and  Section  364  for,  although  various  defects  can  be  cured, 
the  value  .of  the  confession  may  sometimes  be  very  much 
diminished  by  non-compliance  with  the  strict  letter  of  the  law, 
and  the  omission  to  do  this  in  this  case  indicates  some  care- 
lessness. 
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To  come  now  to  the  facts.  One  morning,  10th  November 
3898,  the  body  of  the  deceased,  a  Bohra,  was  found  on  the  old 
road  from  Panipat  to  Safidon.  His  mare  was  grazing  beside 
liiin.  Ho  had  not  been  robbed,  for  Us.  54  were  found  on  him. 
He  was  found  to  be  one  Med  Ram,  a  Bohra,  who  had  lived  in 
Nara  till  a  year  ago  when  he  had  left  owing  to  disputes.  The 
injuries  were  such  as  showed  a  brutal  attack,  and  that  revenge 
rather  than  robbing  was  the  motive. 

Enquiry  was  made,  and  it  was  found  that  two  days  before 
the  murder  deceased  had  sent  a  bailiff  to  attach  cattle  belong- 
ing to  accused's  family ;  deceased  had  obtained  a  decree  against 
accused's  mother.  The  father  of  accused,  Ratti  Ram,  is  dead, 
his  mother  is  a  widow  with  three  children,  of  whom  he,  aged 
nineteen  only,  is  the  eldest.  The  lambardars  mentioned  the 
names  of  several  others  as  persons  likely  to  have  committed  the 
crime,  and  it  was  not  till  Ratti  Ram  made  a  confession  to  the 
police  that  he  and  Bal  Ram  were  arrested  on  20th  November. 
On  22nd  his  statement  was  recorded  by  Bhai  Umrao  Singh, 
Magistrate,  1st  class.  In  that  statement  accused  admitted  that 
he  went  with  Bal  Ram  after  deceased  on  the  day  of  the  crime, 
that  he  had  some  conversation  with  Bal  Ram  on  his  affairs, 
and  that  he  seized  deceased's  bridle  and  took  his  foot  out  of  the. 
stirrup  causing  him  to  fall  over,  and  that  Bal  Ram  murdered 
deceased  with  a  gandasa.  Subsequently  before  the  committing 
Magistrate  and  the  Sesssions  Judge  accused  varied  his  state- 
ment saying  he  had  gone  on  ahead  and  turning  round  saw 
Bal  Ram  murdering  deceased  and  ran  away  at  once ;  but 
in  these  latter  statements  he  denies  all  complicity  in  the 
murder. 

This  is  absolutely  all  the  evidence  against  the  accused  who 
is  only  a  very  young  man.  Were  it  not  that  his  second  state- 
ment in  some  degree  corroborates  the  confession,  i.e.,  that  he 
and  Bal  Ram  went  after  the  deceased,  but  that  only  Bal  Ram 
really  committed  the  murder,  we  gather  that  the  learned 
Sessions  Judge  wrould  have  acquitted  the  accused.  After 
giving  it  our  most  careful  consideration  we  feel  unable  to 
maintain  the  conviction  ;  the  accused  is  very  young,  he  always 
made  Bal  Ram  out  to  be  the  principal,  and  there  are  circum- 
stances which  throw  grave  doubts  on  the  genuineness  of  the 
confession.  Having  once  committed  himself  it  is  not  unnatural 
that  accused  should  have  thought  it  the  best  plan  not  to  go  back 
on  the  whole  story,  but  merely  to  deny  his  own  guilt.  We  are 
unable  to  accept  the  confession  as  in  any  way  a  true  statement 
of  the  facts,   and  under   all  the  circumstances,  there  being 


24  CRIMINAL  JUDGMENTS-No.  8.  [  Record 


absolutely   no    corroboration   forthcoming   before   or  after  the 
confession,  we  are  constrained  to  set  aside  the  conviction- 

The  appeal  is  accepted,  the  conviction  set  aside,  and  accused. 
Ratti  Ram,  acquitted. 

Appeal  allowed. 

No.  8- 
Before  Mr.  Justice  Robertson  and  Mr.  Justice  Maude. 
f  FAZAL,— (Accused),— APPELLANT 

Appihati  Side.  I  Versus 

I  QUEEN-EMPRESS,— RESPONDENT. 

Case  No.  397  of  1899. 

Penal  Code,  Section  300,  Exception  (i)— "  Grave  and  sudden  provocation:' 
Accused  and  his  wife  lived  with  one  J.,  a  Khatri,  who  employed  ac- 
cused to  drive  his  donkeys.  Accused  was  aware  that  J.  had  an  intimacy 
with  his  wife.  Very  early  on  the  morning  in  question  J.  requested  accused 
to  go  out  with  the  donkeys,  and  accused  complied  and  went,  but  suspect- 
ing  that  J.'s  real  object  was  to  get  rid  of  him  while  he  had  sexual  inter- 
course  with  his  wife,  he  left  the  doDkeys  in  charge  of  another  and  return- 
ed himself  to  the  house.  Finding  the  door  of  the  room  shut,  he  pushed  ifc 
open  and  discovered  J.  having  intercourse  with  his  wife.  He  picked  up  a 
chopper  which  was  in  anotherjroom  and  dealt  his  wife  several  blows  very 
savagely  about  the  head  and;  killed  her.  J.  contrived  to  escape  mean- 
while. 

Held,  on  the  above  facts,  that  Exception  (t)  to  Section  300  of  the  Penal 
Code  applied,  and  that  the  conviction  of  accused  under  Section  302  should 
be  altered  to  one  under  Section  304  of  the  Code. 

Appeal  from  the  order  of  O.  L.  Smith,  Esquire,  Sessions  Judge, 
Rawalpindi  Division,  dated  15th  May  1899. 
The  judgment  of  the  Court  was  delivered  by 

lolh  Sept.  1899.  Maude,  J.— In  this  case  the  appellant  Fazal  has  been  con- 

victed of  the  murder  of  his  wife,  Mussammat  Bholi,  and  has  been 
sentenced  to  transportation  for  life.  There  is  practically  no  dis- 
pute as  regards  the  facts.  Fazal  and  his  wife  lived  with  a  Khatri 
named  Jowala  who  employed  him  to  drive  his  donkeys.  Fazal 
was  aware  that  Jowala  had  an  intimacy  with  his  wife.  Very 
early  on  the  morning  in  question  Jowala  requested  Fazal  to  go 
out  with  the  donkeys,  the  latter  complied  and  went,  but  suspect- 
ing that  Jowala's  real  object  was  to  get  rid  of  him  while  he  had 
sexual  intercourse  with  his  wife,  he  left  the  donkeys  in  charge 
of  another  and  returned  himself  to  the  house.  He  found  the 
door  of  one  room  shut,  and  on  pushing  it  open  found  Jowala 
having  intercourse  with  his  wife.    He  picked  up  a  chopper,  a 
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toJca,  which  was  in  another  room,  and  dealt  his  wife  several 
blows  very  savagely  about  the  head,  killing  her.  Jowala  con- 
trived to  escape  meanwhile.  Before  the  Sessions  Court  the 
accused  attempted  to  make  out  that  he  was  not  aware  that  the 
thing  he  picked  up  was  a  chopper,  but  this  plea  is  manifestly 
absurd,  and  there  can  be  no  doubt  that  he  is  guilty  of  murder 
unless  one  of  the  exceptions  to  Section  300  of  the  Indian  Penal 
Code  can  be  held  to  reduce  the  offence  to  one  of  culpable  homi- 
cide not  amounting  to  murder.  Exception  (i)  is  clearly  the  only 
one  that  could  be  applicable.  The  learned  Sessions  Judge  has 
found  that  although  the  provocation  given  was  distinctly  grave, 
and  indeed  could  not  well  have  been  graver,  yet  it  could  not  be 
held  to  be  sudden,  because  Fazal  had  returned  home  unexpectedly 
with  the  view  of  catching  the  pair  committing  adultery ;  he 
expected  to  find  his  wife  and  Jowala  as  he  in  fact  found  them. 
Further  on  the  analogy  of  the  ruling  of  this  Court  reported  as 
Punjab  Record,  Criminal  Judgment,  No.  7  of  1890,  the  learned 
Sessions  Judge  considered  that  it  wras  not  clear  that  the  ac- 
cused was  deprived  of  the  power  of  self-control-  In  that  case 
the  accused  being  well  awrare  for  many  years  that  his  wife  had 
an  intrigue  with  one  Mania  Bakhsh  was  on  the  look  out  for  an 
opportunity  to  surprise  her.  His  suspicions  being  aroused,  he 
followed  them  on  one  occasion  with  a  knife  and  having  seen 
them  in  each  other's  arms,  killed  the  paramour.  It  was  held 
that  the  accused  had  not  lost  his  self-control,  as  he  had  long 
known  of  the  criminal  intimacy  between  Maula  Bakhsh  and  his 
wife,  had  long  been  on  the  watch  for  an  opportunity  to  revenge 
himself  and  eagerly  seized  the  opportunity  when  it  presented 
itself. 

We  are  of  opinion  that  there  is  a  distinct  difference  between 
the  present  case  and  that  dealt  with  in  the  judgment  above 
cited.  As  the  learned  Sessions  Judge  has  himself  remarked 
"  there  is  nothing  to  show  that  accused  went  to  the  spot  armed 
"  and  ready  for  vengeance  as  was  the  case  in  Punjab  Record,  No.  7 
"  of  1890,  "  nor  as  in  that  case  happened,  did  the  accused  see  his 
wife  and  her  lover  leave  the  house  together,  and  go  into  an  out- 
house while  he  followed  them  armed.  Although  therefore  in  the 
present  case  the  accused  no  doubt  suspected  that  he  might  find 
the  deceased  with  Jowala,  we  do  not  think  that  it  can  properly 
be  held  that  he  was  not  deprived  of  the  power  of  self-control 
when  he  actually  came  upon  them  committing  adultery.  Nor 
can  we  agree  with  the  Sessions  Judge  that  because  the  accused's 
suspicions  turned  out  well  founded,  the  provocation  given  was 
not  sudden.    The  provocation  was  the  actual  adultery  committed 
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before  the  accused's  eyes,  not  the  fact  that  he  suspected 
that  he  might  find  the  adultery  being  committed,  and  the  act 
of  adultery  was  suddenly  presented  to  his  vision.  We  therefore 
hold  that  the  accused  is  fully  entitled  to  the  benefit  of  Excep- 
tion^') to  Section  300  of  the  Penal  Code.  We  accordingly  alter 
the  conviction  to  one  under  Section  304,  and  we  reduce  the 
sentence  to  one  of  five  years'  rigorous  imprisonment  (3  months 
to  be  passed  in  solitary  confinement),  a  sentence  which  we  con- 
sider is  fully  sufficient  under  the  circumstances. 


Appillati  Sidb.  i 


No.  9. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Maude. 
QUEEN-EMPRESS,— APPELLANT, 

Versus 


GAMAN,— (Accused),— RESPONDENT. 

Case  No.  508  of  1899. 

Penal  Code,  Section  498 — "  Enticement  or  taking  axcay  of  a  married 
woman." 

It  is  the  enticement  or  taking  away  of  a  married  -woman  from  her 
husband,  and  not  the  enticement  to  any  person,  which  constitutes  the 
offence  under  Section  498  of  the  Penal  Code.  If,  therefore,  it  is  clearly 
proved  that  a  man  has  enticed  a  woman  away  form  her  husband's  control 
with  intent  that  she  may  have  illicit  intercourse  with  any  person,  and  she 
has  actually  left  her  husband's  control  without  any  definite  intention  to 
return  or  with  the  intention  to  remain  away  from  her  husband's  protection 
indefinitely,  the  offence  ia  complete  as  regards  the  person  who  has  so  onticed 
the  woman,  it  being  immaterial  whether  or  not  such  person  is  the  woman's 
paramour  or  whether,  in  the  event  of  his  being  a  third  party,  the  woman 
ever  meets  her  paramour  or  not. 

Appeal  from  the  order  of  Abdul  Ghafur  Khan,  Sessions  Judge, 
Derajat  Division,  dated  29th  April  1899. 
Robinson,  Government  Advocate,  for  appellant. 
The  judgment  of  the  Court  was  delivered  by 

16th  Sept,  1899.  Robertson,  J. — This  is  an  appeal  on  behalf  of  Government 

against  an  order  of  the  learned  Sessions  Judge  of  the  Derajat 
Division  delivered  on  an  appeal  from  an  order  of  Maulvi  Tasad- 
daq  Hussain,  Magistrate,  1  st  class.  The  Magistrate  had  convict- 
ed one  Gaman  of  an  offence  under  Section  498,  Indian  Penal 
Code,  and  the  learned  Sessions  Judge  accepted  an  appeal  and 
acquitted  the  accused.  The  appeal  from  this  acquittal  is  based 
on  the  contention  that  the  Sessions  Judge  has  misunderstood 
and  wrongly  stated  the  law  as  to  what  constitutes  an  offence 
under  Section  498. 
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The  learned  Sessions  Judge  in  his  judgment  appealed 
against  remarks :  — 

"  Enticement  is  never  complete  until  the  woman  meets  her 
"  paramour,  under  whose  influence  she  leaves  her  husband's 
;"  house  for  an  immoral  purpose.  Mere  going  out  of  her  house 
"  by  a  woman  in  order  to  meet  her  lover  is  not  sufficient  to 
"  establish  an  offence  under  Section  498.  The  intention  of  the 
"  legislature  is  that  the  offence  is  only  complete  when  a  married 
"  woman  comes  under  the  control  of  her  paramour  to  such  an 
"extent  that  her  hrsband  may  be  deprived  of  exercising  his 
"  authority  for  the  purpose  of  stopping  her  misconduct  with  her 
"  lover.  " 

There  is  considerable  confusion  of  ideas  manifest  here. 
We  are  not  prepared  to  say  that  every  proposition  put  forward 
in  the  portion  of  the  judgment  quoted  above  is  entirely  incor- 
rect, but  the  first  and  most  important  sentence  is  undoubtedly 
an  incorrect  exposition  of  the  law.  "  Enticement "  says  the 
learned  Sessions  Judge  "  is  never  complete  until  the  woman 
meets  her  paramour.  " 

That  portion  of  Section  498  which  is  material  in  the  pre- 
sent connection  runs  : — 

"  Whoever  takes  or  entices  away  a  woman  who  is  and 
11  whom  he  knows  or  ha3  reason  to  believe  to  be  the  wife  of  any 
"  man  from  that  man  or  from  any  person  having  the  care  of  her 
"  on  behalf  of  that  man  with  intent  that  she  may  have  illicit  in- 

"  tercourse   with  any  person "     Now    this    section 

makes  it  perfectly  clear  that  it  is  the  enticement  or  taking 
away  from  the  husband  and  not  the  enticement  to  any  person 
which  constitutes  the  offence.  If,  therefore,  it  is  clearly  proved 
that  a  man  has  enticed  a  woman  away  from  her  husband's 
control  with  intent  that  she  may  have  illicit  intercourse  with 
any  person  and  she  has  actually  left  her  husband's  control  with- 
out any  definite  intention  to  return  or  with  the  intention  to 
remain  away  from  her  husband's  protection  indefinitely,  the 
offence  is  complete  as  regards  the  person  who  has  so  enticed 
the  woman,  who  may,  as  a  matter  of  fact,  not  be  her  paramour 
at  all,  but  some  third  person,  even  though  the  woman  and  her 
paramour  should  never  meet  at  all.  Whether  the  woman  had 
or  had  not  left  her  husband's  protection,  or  the  protection  of 
some  person  having  care  of  her  on  his  behalf,  with  the  inten- 
tion of  not  returning  to  that  protection  for  an  indefinite  time  in 
consequence  of  the  enticement  of   the  accused  with  intent  that 
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she  may  have  criminal  intercourse  with  any  person,  is  of  conrse 
a  question  of  fact  of  which  strict  proof  must  be  exacted. 

The  learned  Sessions  Judge  has  not  recorded  any  finding 
difinitely  as  to  whether  the  offence  as  thus  defined  was  complete 
or  not,  but  has  accepted  the  appeal  and  acquitted  the  accused 
on  an  erroneous  interpretation  of  the  law. 

We  accordingly  set  aside  the  judgment  on  appeal  and 
return  the  appeal  to  the  learned  Sessions  Judge  for  re-hearing 
and  re-decision,  bearing  in  mind  the  ruling  as  to  the  law  on  the 
question  laid  down  above. 

We  give  no  opinion  whatever  on  the  facts  or  as  to  whether 
an  offence  coming  within  the  purview  of  Section  498  as  inter- 
preted by  us  has  or  has  not  as  a  matter  of  fact  been  committed. 


Sept.  1899.  ] 
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No.  10. 

Before  Mr.  Justice  Robertson. 

SHER  ZAMAN  SHAH,— (Accused),— PETITIONER, 

Versus 

QUEEN-EMPRESS,— RESPONDENT. 

Case  No..l87  of  1899. 

Criminal  Procedure  Code,  1898,  Sections  110,  117,  118— inquiry  as  to 
character  of  accused — "Judicial  proceeding  " — Revision — Duty  of  Magistrate — 
Evidence. 

The  power  to  take  security  for  good  behaviour  or  to  keep  the  peace  is 
given  for  the  purpose  of  suppressing  crime,  but  when  the  case  comes  into 
Court,  the  enquiry  to  be  made  by  the  Magistrate  must,  under  Section  117 
of  the  Criminal  Procedure  Code,  be  conducted  judicially,  and  becomes  a 
judicial  proceeding. 

The  evidence  that  is  required  to  justify  an  order  under  Section  110  or 
Section  118  of  the  Code  is  not  necessarily  evidence  that  the  accused  has 
committed  definite  criminal  offences  for  each  of  which  he  could  be  indivi- 
dually brought  to  book,  but  evidence  sufficient  to  prove  in  a  judicial  inquiry 
that  he  comes  within  the  category  of  one  of  the  sub-sections  (a)  to  (/)  of 
Section  110,  and  the  Magistrate  must  find  it  as  a  fact  to  be  proved  in  the 
ordinary  way  by  evidence  of  general  repute  or  otherwise  that  the  accused 
does  come  within  this  classification,  due  weight  being  given  to  the 
evidence  showing  accused  to  be  such  a  person  as  is  described  in  Section 
110,  and  also  to  the  evidence  to  the  contrary. 

The  principles  applicable  to  the  revision  of  orders  under  Section  110  or 
Section  118  are  the  same  as  apply  generally  to  the  revision  of  other  non- 
appealable orders. 

Petition  for  revision  of   the  order   of  A.    Grant,    Esquire,    District 
Magistrate^  Bannu,  dated  2Mh  December  1898, 

Lakshmi  Narain.  for  petitioner. 

The  judgment  of  the  learned  Judge,  in  Chambers,  was  as 
follows  : — 

Robeutson,  J.— The  accused  in  this  case  is  one  Sher  Zaman 
Shah,  Shia  Muhammadau  of  the  Mianwali  taltsil  of  Bannu. 
He  has  been  called  upon  to  furnish  a  bond  for  Rs.  1,000  ani 
two  sureties  in  Rs.  1,000  each  to  be  of  good  behaviour  for 
three  years,  and  in  default  to  undergo  three  years'  rigorous 
imprisonment. 

The  District  Magistrate  who  heard  the  case  after  hearing 
a  certain  number  of  witnesses,  decided  that  it  was  unnecessary 
to  hear  further  evidence  for  the  prosecution,  and  allowed  four 
witnesses  in  attendance  to  leave  without  recording  their  deposi- 
tions. In  cases  where  evidence  of  "  general  repute  "  is  required 
it  is  usually  the  better  plan  to  record  all  available  evidence. 


Revision  Side. 


ith  May  1899. 
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In  this  case  there  is  certainly  evidence  that  Sher  Zaman 
Shah  was  suspected  of  committing  crime,  and  there  is  certainly 
evidence  that  his  general  repute  is  that  of  an  habitual  offender. 
The  evidence  that  is  required  to  justify  an  order  under  Sections 
110,  118  is  not  necessarily  evidence  that  the  accused  has 
committed  definite  criminal  offences  for  each  of  which  he  could 
be  individually  brought  to  book,  but  evidence  sufficient  to  prove 
in  a  judicial  enquiry  that  he  comes  within  the  category  of  one 
of  the  sub-sections  (a)  to  (/)  of  Section  110,  and  a  Magistrate 
trying  a  case  of  this  kind  must  find  it  as  a  fact  to  be  proved  in 
the  ordinary  way  by  evidence  of  general  repute  or  otherwise 
that  the  accused  does  come  within  this  classification.  He  has 
to  proceed  in  this  as  in  any  other  criminal  charge  upon  the 
weight  of  evidence.  He  should  give  due  weight  to  the  evi- 
dence adduced  showing  accused  to  be  such  a  person  as  is 
described  in  Section  110,  and  he  should  give  due  weight  to  the 
evidence  to  the  contrary.  The  mere  fact  that  a  few  persons 
may  state  the  accused  to  be  a  bad  character  will  not  justify  a 
conviction,  nor,  on  the  other  hand,  will  the  mere  fact  that  a  few 
respectable  persons  give  the  accused  a  good  character  justify 
an  acquittal.  It  lies  on  the  District  Magistrate  or  other  Magis- 
trate to  wrhom  this  special  power  has  been  confided  to  come  to 
a  just  and  legal  finding  on  the  evidence  before  him.  No  appeal 
is  allowed  from  his  order,  and  only  a  Court  with  the  powers  of 
a  High  Court  can  revise  it,  and  this  Court  as  a  Court  of  Revision 
can  only  revise  such  an  order  on  the  same  principles  as  apply 
generally  to  the  revision  of  orders  which  are  not  appealable. 
But  the  District  Magistrate  is  quite  incorrect  when  he  says 
that  proceedings  of  this  nature  are  not  purely  judicial  proceed- 
ings, but  that  Section  110  is  a  weapon  given  to  the  Magistrate 
in  his  executive  capacity  for  the  suppression  of  crime  in  his 
district.  The  power  is  no  doubt  given  for  the  suppression  of 
crime,  but  when  once  the  case  has  come  into  Court  Section  117 
provides  that  the  inquiry  is  to  be  conducted  as  a  judicial  one, 
and  it  then  becomes  a  judicial  proceeding  pure  and  simple. 

[  The  remainder  of  the  judgment  is  not  material  for  the  purposes  of 
this  report.— Ed.,  Punjab  Record.'] 
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No.  11. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Robertson. 

QUEEN-EMPRESS,  } 

Versus  f  Reference  Side, 

MASTANA  AND  OTHERS,— (Accused).  ) 

Case  No.  305  of  1899. 

Offence  committed  by  Native  Indian  subject  in  foreign  territory — Absence 
of  certificate  from  Political  Agent — Commitment  cf  accused  to  Sessions — 
Objection  taken  before  trial — Criminal  Procedure  Code,  1898,  Sections  188, 
537. 

The  accused  persons,  Native  Indian  subjects  of  Her  Majesty,  were 
committed  for  trial  before  the  Sessions  Court  for  the  murder  of  a  Native 
Indian  subject  of  Her  Majesty  in  the  territory  of  the  Patiala  State.  No 
certificate  had  been  given  by  the  Political  Agent  as  required  by  Section 
188  of  the  Criminal  Procedure  Code,  1898,  and  though  no  objection  was 
taken  by  any  of  the  accused  to  the  jurisdiction  of  either  the  Committing 
Magistrate  or  the  Sessions  Judge,  the  Sessions  Judge  himself,  being  of 
opinion  that  the  Magistrate  had  no  jurisdiction  to  commit  the  accused  and 
that  the  Sessions  Court  had  no  jurisdiction  to  try  them,  referred  the  ques. 
tion  to  the  Chief  Court. 

Held,  that  as  the  defect  arising  from  the  want  of  a  certificate  had  been 
noticed  and  objection  thereon  raised  before  the  trial  of  the  accused,  the 
commitment  was  bad  and  must  be  quashed. 

No.  35,  Punjab  Record,  1888,  Grim.,  distinguished. 
Case  referred  by  B.  A.  Rose,   Esquire,  Sessions  Judge,  Ferozepore 

Division. 
The  question  of  law    involved  was  referred  to  a   Bench  by 
the  following  order  of  the  learned  Judge  in  Chambers : — 

Maude,  J. — The   facts  as   stated  in  the  Sessions  Judge's    Qth  June  1899. 
reference   are  as   follows. — The  accused  persons,  Native  Indian 
subjects  of  Her  Majesty,  have  been    committed  for  trial  before 
the  Sessions  Court  for  the  murder  of  a  Native  Indian  subject  of 
Her  Majesty  at  a  spot  situated   within  the   Patiala  State,   and 
therefore  outside  British  India.     No  certificate  has   been  given 
by  the  Political  Agent    (within  the  meaning  of   Section    188  of 
the  Code  of   Criminal  Procedure)    as  recpired   by  that   section, 
and  therefore   the  Sessions   Judge    is  of   opinion    (I)   that  the 
Magistrate  had  no   jurisdiction  to  commit  the  accused  for  trial, 
and  (2)  that  the  Sessions  Judge  has  no  power  to  try  the  accused. 
No  objection  appears  to  have  been  taken  by  any  of  the  accused 
to  the  jurisdiction  of  either  Magistrate  or  Sessions  Judge. 

A  very  similar  case  but  not  exactly  on  all  fours  with  the 
present  one,  is  reported  in  Punjab  Record,  Criminal  Judgment, 
No,  35  of  1888,  in  which  a  Native  Indian  subject  was  convicted 
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by  the  District  Magistrate  of  Ferozepore  of  committing  culpable 
homicide  not  amounting  to  murder  by  killing  a  person  in  the 
territory  of  Faridkot,  although  no  certificate  had  been  granted 
by  the  Political  Agent.  In  that  case  no  objection  was  taken 
by  the  accused  at  the  trial,  the  objection  as  regards  jurisdiction 
having  been  taken  only  on  appeal  in  the  Chief  Court.  The 
learned  Judges  held  that  the  error  or  omission  as  regards  the 
certificate  was  an  "irregularity  in  the  proceedings"  rather  than 
a  defect  of  jurisdiction,  and  as  such  covered  by  Section  537  of 
the  Code  of  Criminal  Procedure.  The  learned  Judges,  however, 
observed  that  "  the  case  would  be  different  in  its  circumstances 
"  if  the  objection  had  been  taken  before  the  inquiry  commenced, 
u  or  even  before  the  trial  commenced  upon  the  accused  pleading 
"  not  guilty  to  the  charge,"  but  as  the  facts  stood  and  the  objec- 
tion was  taken  only  after  conviction,  they  considered  that  the 
case  was  distinguished  from  that  of  Empress  v.  Chan  reported 
at  Weekly  Notes,  N.-W.  P.  High  Court,  1884,  page  35,  where  a 
commitment  made  by  a  Magistrate  inquiring  without  a  certifi- 
cate was  quashed  by  the  High  Court.  They  added  that  they 
desired  to  leave  it  an  open  question  whether  a  commitment 
under  similar  circumstances  must  necessarily  be  set  aside.  The 
reference  before  me  is  exactly  on  all  fours  with  that  made  in 
the  case  above  cited  by  the  Sessions  Judge  of  Bareilly  to  the 
High  Court.  Nor  is  it  the  only  case  of  the  kind  reported.  The 
commitments  to  the  Sessions  Courts  were  quashed,  under  simi- 
lar circumstances,  by  the  High  Courts  of  Madras  and  Allahabad 
as  reported  in  L  L.  B.,  XIII  Mad.,  page  423,  and  XIX  Allt% 
page  109,  and  both  these  decisions  are  subsequent  to  the  deci- 
sion of  this  Court  in  1888.  I  think,  therefore,  that  it  is  open  to 
question,  considering  that  there  is  a  slight  difference  between 
the  present  case  and  that  decided  in  1888,  and  the  fact  that 
there  are  three  High  Court  decisions  opposed  to  the  ruliDg  of 
this  Court,  whether  the  latter  should  be  followed,  and  the 
question  had  better  be  referred  for  the  decision  of  a  Bench.  It  is 
precisely  the  question  which  the  Judges  desired  to  leave  open 
in  1888. 

The  judgment   of  the   learned  Judges  who   constituted  the 
Division  Bench  was  delivered  by 

24M  July  1899.  Chatterji,  J. — The  facts  are  fully  set  out   in  the  order  of 

the  learned  Judge  in  Chambers  who   has  referred  this  case  to  a 
Bench.     It  will  be  treated  as  a  part  of  this  judgment. 

After  carefully  considering  the  terms  of  Section  188,  Crimi- 
nal Procedure  Code,  and  the  three  decisions  of  the   Allahabad 
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and  Madras  High  Courts  quoted   in  the  referring  order,  we   are 
of  opinion  that  the  commitment  is  bad  and  cannot  stand. 

The  point  ruled  by  the  learned  Judges  who  decided  No.  35, 
Punjab  Record,  1888,  Criminal,  was  that  the  trial  of  tlio  accused 
in  that  case  in  the  Ferozepore  District  in  British  India  without 
a  certificate  was  an  error  analogous  to  an  error  of  venue,  and  the 
omission  as  to  a  certificate  tantamount  to  an  irregularity  in  the 
proceedings  curable  under  Section  537,  Criminal  Procedure 
Code.  There,  however,  the  accused  had  been  tried  and  convicted 
without  taking  any  objection  to  the  jurisdiction  of  the  Magis- 
trate and  the  legality  of  the  proceedings  against  him.  The 
question  therefore  according  to  the  reasoning  adopted  by  the 
Judges  assumed  the  aspect  of  a  question  of  venue  and  an  irregu- 
larity in  the  proceedings  which  in  their  opinion  distinguished 
it  from  the  case  reported  in  the  Weekly  Note  for  1884,  page  85. 
What  the  effect  of  the  want  of  a  certificate  would  be  if  the  objec- 
tion was  taken  before  trial  was,  however,  expressly  left  open.  In 
the  present  case  the  defect  has  been  noticed  before  the  trial  and 
the  objection  has  been  raised,  and  it  is  therefore  exactly  on  all 
fours  with  the  cases  decided  by  the  Allahabad  and  Madras  High 
Courts, 

We  therefore  quash  the  commitment. 


No.  12. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Maude. 
QUEEN-EMPRESS,— APPELLANT, 

yersus  J.  Appellaik  Sidi. 

SALEH  MUHAMMAD —RESPONDENT. 

Case  No.  541  of  1899. 

Punjab  Municipal  Act,  1891,  Sections  92,  150 — Procedure. 

In  accordance  with  the  bye-laws  in  force  in  the  Peshawar  Municipality, 
one  S.  M.  applied  to  the  Municipal  Committee  for  sanction  to  rebuild  a 
oalakliajia.  Sanction  was  granted  subject  to  the  stipulation  that  no 
new  platform  should  be  constructed  in  front  of  the  building.  Subsequently 
the  Municipal  Committee,  holding  that  S.  M.  had  constructed  a  new  plat, 
form  in  contravention  of  the  sanction  given  him,  served  him  with  a  notice 
to  remove  it,  and  warned  him  that  if  he  did  not  comply,  he  would  be 
prosecuted.  S.  M.  did  not  comply  with  this  order,  but  addressed  a  remon- 
strance to  the  Committee  urging  that  the  ground  upon  which  the  platform 
was  constructed  was  his  own,  and  that  the  structure  had  existed  for  years. 
No  reply  was  sent  to  him  by  the  Committee,  and  ultimately  he  was  pro- 
secuted under  Sections  164,  169  of  the  Punjab  Municipal  Act,  1891.  The 
Magistrate,  without  inquiring  into  the  facts  of  the  case,  declined  to 
convict  S.  M.  on  the  ground  that  the  Municipal  Committee  should  have 
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served  him  with  a  fresh  notice  in  reply  to  his  objection  to  comply  with  the 
order  to  remove  the  platform. 

Held,  upon  the  facts  as  above  stated,  that  the  Municipal  Committee 
were  entitled  to  institute  criminal  proceedings  against  S.  M.,  and  were 
under  no  obligation  to  serve  him  with  a  fresh  notice  in  reply  to  his 
objection  prior  to  so  doing. 

Held,  therefore,  that  the  order  of  acquittal  must  be  set  aside. 

Appeal  from  the  order   of  S.  W.   Gracey,  Esquire,    Magistrate,  1st 
class,  Peshawar,  dated  30th  May  1899. 

Bevan  Pefcman,  Janior  Government  Advocate,  for  appellant. 

Muhammad  Shaffi,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

IQth  Octr.  1899.  Maude,  J. — This  is  an  appeal  preferred  by  the  Local  Govern- 

ment against  an  order  of  a  1st  class  Magistrate  acquitting 
one  Saleh  Muhammad  who  had  been  prosecuted  at  the  instance 
of  the  Municipal  Committee  of  Peshawar  under  Sections  164 
and  169  of  the  Punjab  Municipal  Act,  XX  of  1891.  For  the 
purposes  of  this  appeal  it  is  sufficient  to  set  out  the  following 
facts.  Section  92  (1)  of  the  Act  above  cited  provides  that  every 
person  who  intends  to  erect  or  re-erect  any  building  shall,  if 
required  to  do  so  by  any  bye-law,  give  notice  in  writing  in  the 
manner  thereinafter  prescribed  of  his  intention  to  the  Com- 
mittee, which  may  refuse  or  grant  its  sanction,  or  give  sanction 
subject  to  certain  conditions.  The  bye-laws  referred  to  in 
this  section,  which  are  in  force  in  the  Peshawar  Municipality, 
are  to  be  found  in  Part  1  A  of  the  Punjab  Government  Gazettet 
dated  March  21st,  1895.  In  accordance  with  these  bye-laws 
Saleh  Muhammad  applied  to  the  Municipal  Committee  for 
sanction  to  rebuild  a  balakhana,  and  sanction  was  granted 
subject  to  the  stipulation  that  no  new  sufa  or  thalla,  that 
is  platform,  should  be  constructed  in  front  of  the  building. 
On  February  20th,  1899,  the  Committee,  holding  that  the 
accused  had  constructed  a  new  platform  in  front  of  the  build- 
ing, served  him  with  a  notice  to  remove  it,  and  warned  him 
that  if  he  did  not  comply  he  would  be  prosecuted.  Saleh 
Muhammad  did  not  comply  with  the  order  to  remove  the  plat- 
form, but  addressed  a  remonstrance  to  the  Committee  urging 
that  the  ground  on  which  the  platform  was  constructed  was 
his  own  property,  and  that  the  platform  had  existed  for  years. 
No  reply  was  sent  to  him  by  the  Committee,  and  ultimately  ho 
was  prosecuted  under  Sections  164  and  169  of  the  Municipal 
Act.  The  Magistrate  did  not  examine  or  decide  the  question 
whether    in  fact  the   accused's  platform    had    been    newly 
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constructed  as  alleged  by  the  Committee,  or  whether  it  was  an 
old  one  as  contended  by  the  accused  ;  he  declined  to  convict 
the  accused  on  the  ground  that  the  Municipal  Committee 
should  have  served  him  with  a  fresh  notice  in  reply  to  his 
objection  to  comply  with  the  order  to  remove  the  platform. 

We  have  no  hesitation  in  finding  that  the  Magistrate's 
view  of  the  law  is  erroneous.  Section  150  of  the  Municipal 
Act  prescribes  a  procedure  whereby  a  person  aggrieved  by  a 
notice  such  as  the  one  issued  by  the  Committee  in  the  present 
case  can  appeal  to  the  Deputy  Commissioner  or  to  the  Com- 
missioner as  the  case  may  be,  but  the  Act  nowhere  confers  on 
such  a  person  an  alternative  right  to  enter  into  a  corres- 
pondence with  the  Committee,  and  pending  the  course  of  that 
correspondence  to  debar  the  Committee  from  taking  legal 
proceedings  against  the  person.  The  Committee  was  clearly 
therefore  entitled  to  institute  criminal  proceedings  against 
Saleh  Muhammad,  and  it  was  an  erroneous  view  that  those 
proceedings  must  fail  because  the  Committee  had  not  replied 
to  the  accused's  objection  to  comply  with  its  orders.  We 
therefore  accept  the  appeal,  and  set  aside  the  order  of  acquittal 
passed  by  the  Magistrate.  The  counsel  for  the  respondent 
has  urged  that  we  should  also  consider  and  determine  two 
further  points,  namely,  whether  there  was  a  proper  authority 
for  the  prosecution  as  required  by  Section  186  of  the  Municipal 
Act,  and  whether  the  notice  served  on  Saleh  Muhammad 
requiring  him  to  remove  the  platform  fulfilled  the  requirements 
of  the  law.  We  see  no  reason  why  wre,  as  an  Appellate  Court, 
should  determine  these  questions.  We  are  not  asked  on 
behalf  of  the  Local  Government  to  alter  the  acquittal  of  the 
accused  into  a  conviction,  we  have  only  been  asked  to  rule 
that  the  reason  for  which  the  Magistrate  acquitted  the  accused 
is  unsound  in  law.  If  the  Municipal  Committee  decides  to 
proceed  with  the  prosecution  of  Saleh  Muhammad,  the  Magis- 
trate, of  course,  will  consider  and  decide  these  points  if  raised 
for  the  defence. 


36  CRIMINAL  JUDGMENTS— No.  13.  [  Becord 


No-  13. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Maude. 

GHANSHAM    DAS,— (Complainant),— PETITIONER, 
Revision  Sidb.  {  Versus 

WARYAM  SINGH,— (Accused),— RESPONDENT. 
Case  No.  45  of  1899. 

Criminal  Procedure  Code,  1898,  Section  528— Transfer  of  criminal  case. 

The  powers  conferred  by  Section  528  of  the  Criminal  Procedure  Code 
as  regards  a  District  Magistrate's  authority  to  -withdraw  cases  from  Subor- 
dinate  magistrates  are  very  wide  and  undefined,  the  section  merely  requir- 
ing the  Magistrate  making  an  order  of  transfer  to  record  his  reasons,  but 
it  is  not  intended  that  the  powers  should  be  exercised  without  due  discre- 
tion and  really  good  reasons  which  in  the  interests  of  justice  demand  a 
transfer. 

The  reasons  given  by  the  District  Magistrate  for  an  order  of  transfer, 
held,  not  sufficient  to  satisfy  this  test. 

Application  to  set  aside  an  order  transferring  a  criminal  casepassed 
by  the  District  Magistrate  of  Gurgaon. 

Dnrga  Das,  for  petitioner. 

The  judgment  of  the  Court  was   delivered  by 

14th  Oct.  1899.  Maude,  J. — This  is  an  application  to  have  set  aside  an  order 

passed  by  the  District  Magistrate  of  Gurgaon  transferring  a 
certain  criminal  case  from  the  Conrt  of  one  1st  class  Magistrate 
to  that  of  another  at  Gurgaon. 

The  complainant  is  one  Ghansham  Das,  and  one  of  the 
accused  persons  is  Waryam  Singh,  a  Deputy  Inspector  of  Police 
in  the  Gurgaon  District.  The  complainant  charged  him  under 
Section  384,  Indian  Penal  Code,  with  committing  extortion. 
It  appears  that  the  complaint  was  presented  in  March  1899, 
but  owing  to  the  absence  of  the  accused  police  officer  on  plague 
duty  in  the  Jullundur  District  it  was  found  difficult  to  procure 
his  attendance,  and  it  was  not  until  July  24th  that  the  Magis- 
trate recorded  the  evidence  for  the  prosecution.  On  that  date 
the  depositions  of  the  complainant  and  of  six  witnesses  were 
recorded,  and  only  one  witness  remained  to  be  examined  for 
the  prosecution.  The  case  was  postponed  till  August  4th  for 
his  attendance,  but  shortly  before  that  date  the  accused  Deputy 
Inspector  applied  through  the  District  Superintendent  of 
Police  to  the  District  Magistrate  to  have  the  case  transferred  to 
another  Court.  The  District  Superintendent  of  Police  forward* 
ed  the  application  to  the  District  Magistrate  with  an  official  letter 
in  which  he  stated  that  "  from  enquiries  made  by  him  he  had 
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"  come  to  the  conclusion  that,  the  charge  was  not  atrne  one." 
This  statement  we  consider  to  have  been  a  very  improper  one 
for  the  District  Superintendent  of  Police  to  have  made,  while 
the  case  against  his  subordinate  was  still  tub  Judice,  and  was 
an  unwarranted  interference  with  the  course  of  justice.  On  the 
receipt  of  the  accused's  application  and  the  forwarding  letter, 
the  District  Magistrate  after  notice  to  the  complainant  recorded 
a  vernacular  order  as  follows  :  "  so  far  as  1  can  see  the  Reader 
"of  the  Court  seems  to  be  opposed  to  the  accused.  The  pro- 
"  ceedings  taken  in  respect  of  the  summoning  of  accused  No.  1 
"  clearly  prejudice  the  accused  because  in  spite  of  the  replies 
"  made  by  the  police  endeavours  were  repeatedly  made  to 
"  summon  the  accused.  Though  lam  not  inclined  to  believe 
"  that  the  opposition  of  the  Reader  will  in  any  way  prejudice 
"  the  Court,  yet  the  facts  of  the  case  and  justice  require  that  it 
"  be  transferred  to  another  Court.  At  this  stage  of  the  case, 
"  seeing  that  the  evidence  for  the  prosecution  is  not  yet  closed 
"  and  one  witness  remains  to  be  examined,  there  is  nothing  ob- 
"  jectionable  in  transferring  the  case  to  another  Court."  An 
order  of  transfer  was  accordingly  made.  We  are  of  opinion 
that  the  transfer  was  made  upon  wholly  inadequate  grounds. 
The  District  Magistrate's  remarks  as  to  the  action  taken  for 
summoning  the  accused  are  extremely  vague,  and  after  referring 
to  the  record  we  are  unable  to  see  that  any  impropriety  was  com- 
mitted. The  offence  of  which  the  Deputy  Inspector  was  accused 
was  extortion  under  Section  384,  Indian  PemdCode,  and  in  the 
proper  course  a  warrant  for  his  apprehension  should  have  been 
issued  in  the  first  instance,  and  when  after  great  delay  he  did 
not  appear  we  think  that  he  was  treated  with  great  leniency  in 
that  the  case  was  adjourned  for  months  owing  to  his  absence. 
The  District  Magistrate  has  himself  admitted  in  his  order  that 
he  was  not  inclined  to  believe  that  the  Court  would  be  in  any 
way  prejudiced,  a  statement  wholly  inconsistent  with  the  next 
remark  that  justice  required  a  transfer  to  another  Court. 

The  powers  conferred  by  Section  528  of  the  Code  of  Crimi- 
nal Procedure  as  regards  a  District  Magistrate's  authority  to 
withdraw  cases  from  Subordinate  Magistrates  are  very  wide 
and  undefined,  the  section  merely  requiring  the  Magistrate 
making  an  order  of  transfer  to  record  his  reasons,  but  it  is  not- 
intended  that  the  powers  should  be  exercised  without  due 
discretion  and  really  good  reasons  which  in  the  interests  of  the 
administration  of  justice  demand  a  transfer.  The  reasons 
given  by  the  District  Magistrate  in  the  present  case  do  not 
satisfy  this  test :  on   the  contrary,  they  are  wholly  vague  and 
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insufficient.  The  case  had  been  pending  from  March  until  the 
end  of  July,  when  at  last  all  the  evidence  for  the  prosecution 
but  that  of  one  witness  had  been  recorded,  and  the  interests  of 
justice  demanded,  not  that  the  eUquiry  should  probably  be  re- 
commenced de  novo  before  another  Magistrate,  but  that  the  case 
should  be  decided  as  soon  as  possible. 

We  therefore  direct  that  the  District  Magistrate's  order  of 
transfer,  dated  August  8th,  1899,  be  set  aside,  and  the  case  re- 
stored to  the  file  of  the  Magistrate  from  whose  Court  it  was 
transferred. 

Order  of  District  Magistrate  set  aside. 

No.  14. 

Before  Mr,  Justice  Reid,  Chief  Judge,  and  Mr.  Justice  Maude, 
r  QUEEN-EMPRESS, 

Reference  Side  «(  Versus 

(  GAMAN,— (Accused). 

Case  No,  1316  of  1899. 

Criminal  Procedure  Code,  1898,  Section  395— Penal  Code,  Section  73 — 
Solitary  confinement,  award  of ,  to  person  sentenced  to  rigorous  imprisonment 
in  lieu  of  whipping. 

Held,  that  an  award  of  solitary  confinement  to  a  person  sentenced  to 
rigorous  imprisonment  in  lieu  of  whipping  is  not  illegal. 

Case  reported  by  J.  G.  M.  Eennie,  Esquire,  Sessions  Judge,  Mooltan 
Division,  by  order  dated  6th  September  1899. 

The  order  of  the  Chief  Court  was  delivered  by 

23rd  Oct.   1899.  Maude,  J. — An  accused  person  was  convicted  by  a  1st  class 

Magistrate  under  Section  379  of  the  Indian  Penal  Code  and  was 
sentenced  to  whipping.  The  accused  being  considered  to  be 
unfit  to  undergo  that  punishment,  the  Magistrate  revised  the 
sentence  and  in  lieu  of  the  whipping  ordered  the  prisoner  to 
undergo  ten  months'  rigorous  imprisonment  including  fifty  days 
solitary  "confinement.  The  Sessions  Judge  has  forwarded  the 
proceedings  to  this  Court,  and  has  recommended  that  the  sen- 
tence of  solitary  confinement  be  remitted  on  the  ground  that 
Section  395  of  the  Code  of  Criminal  Procedure  is  a  special  sec- 
tion overriding  the  ordinary  law,  and  that  therefore  the  accused 
cannot  be  sentenced  to  any  punishment  not  specially  authorized 
1     by  that  section. 

We  aic  unable  to  concur  in  the  view  taken  by  the  learned 
Sessions  Judge.  There  can  be  no  doubt  that  the  accused  has 
been  convicted  of,  and  has  been  sentenced  to  rigorous  imprison- 
ment for  committing  an   offence   for  which   under   the  Indian 
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Penal  Code  the  Magistrate  had  power  to  sentence  him  to  rigo- 
rous imprisonment.  Had  the  Magistrate  passed  the  sentence  of 
rigorous  imprisonment  in  the  first  instance,  he  had,  under  Sec- 
tion 73  of  the  Penal  Code,  power  to  award  solitary  confinement. 
We  are  unable  to  see  that  Section  395  of  the  Code  of  Criminal 
Procedure  takes  away  this  powrer  merely  because  it  does  not 
specifically  state  that  solitary  confinement  may  be  ordered  as  a 
portion  of  the  term  of  imprisonment.  Section  1  (2)  enacts  that 
"in  the  absence  of  any  specific  provision  to  the  contrary,  noth- 
ing contained  in  the  Code  shall  affect  ....  any  power  con- 
ferred ....  by  an;*  other  law  for  the  time  being  in  force."  Had 
it  been  the  intention  of  the  Legislature  that  solitary  confine- 
ment should  not  be  awarded  to  persons  sentenced  to  rigorous  im- 
prisonment in  lieu  of  whipping,  it  is  not  unreasonable  to  sup- 
pose that  a  specific  provision  would  have  been  made  restricting 
the  power  conferred  by  Section  73  of  the  Penal  Code.  We  are 
of  opinion  therefore  that  the  Magistrate's  order  was  not  illegal, 
and  we  see  no  ground  for  interfering  with  it.  The  sentence  of 
solitary  confinement  should  now  be  carried  out  in  due  course. 


No.  15. 

Before,  Mr.  Justice  Reid. 

ABDULLA   KHAN  AND  OTHERS,— (Accused),— 
PETITIONERS, 

Versus 
QUEEN-EMPRESS ,— RESPON  DENT. 
Case  No,  1154  of  1899. 
Indian  Penal  Code,   Sections  109,  114— Abetment. 

Instigation,  engaging  in  a  conspiracy  and  intentionally  aiding  by  an  act 
or  illegal  omission  make  a  person  who  is  not  present  at  the  time  when  the 
offence,  the  commission  of  which  he  has  instigated,  conspired  to  effect  or 
intentionally  aided  by  an  act  or  illegal  omission,  is  committed,  an  abettor, 
and  if  he  is  present,  though  merely  as  a  spectator,  at  the  time  when  the 
offence  is  committed,  he  is  punishable  as  a  principal  under  Sectiou  114 
of  the  Penal  Code. 

When  no  previous  conspiracy,  instigation  or  act  or  illegal  omission  is 
proved,  and  the  abetment  consists  only  of  participation  in  the  actual 
commission  of  the  offence,  Section  109  of  the  Code  is  the  section  applicable. 

Petition  for  revision  of  the  order  of  F.  Field,  Esquire,  Sessions 
Judge,  Peshawar  Division,  dated  29th  July  1899. 
Oertel,  for  petitioners. 
The  judgment  of  the  learned  Judge  was  as  follows  :— 

Reid,  J. — I  see  no  reason  for  interference,  except  technically,     J  8th  Nov,  1899. 
Triththe  convictions  of  IsaKhan  and  Rashid  Gul,  which  should 
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have   been   under   Sections  ^|f   and  not   under   Sections  ^f- 
Their  abetment    consisted    in    attacking     Hanef   Gul     with 
clubs,  while  Abdulla  Khan  attacked  him  with  a  dagger.     They 
thereby  facilitated  Abdulla' s  attack  on  Hanef.     I  see  no  reason 
to  doubt  that  they  knew  Abdulla   would  use   a  dagger.     Had 
they  been  absent  they  would  not  have  been  liable  to  be  punished 
as  abettors.     They  could  not  have  abetted  the  attack  as  they  did 
had    they   not   been   present.     As   was    laid   down  in  Queen  v. 
Mussammat  Niruni  and  Monirooddeen,  VII  W.  R.      (Cr.,    49)    to 
bring  a  prisoner  within  Section  114  of  the  Penal   Code,  it   is 
necessary  first  to  make  out  the  circumstances   which   constitute 
abetment,  so  that,  "  if  absent"  he  would  have  been    "  liable    to 
be  punished  as  an  abettor,"  and  then  to  show  that  he  was  also 
present  when  the  offence  was  committed.     Instigation,  engaging 
in  a  conspiracy  and  intentionally  aiding  by   an   act   or   illegal 
omission  make  a  person  who  is   not  present   when   the   offence 
the  commission  of  which  he  has  instigated,   conspired  to   effect 
or  intentionally  aided  by  an  act  or  illegal  omission  is  committed 
an  abettor,  and  if  he  is  present,  though   merely   as  a  spectator, 
when  the  offence  is  committed,  he   is  punishable  as  a  priucipal 
under   Section  114. 

When  no  previous  conspiracy,  instigation  or  act  or  illegal 
omission  is  proved  and  the  abetment  consists  only  of  participa- 
tion in  the  actual  commission  of  the  offence,  Section  109  is  the 
section  applicable. 

Inasmuch  as  Section  109  provides  that  an  abettor  shall  be 
punished  with  the  punishment  provided  for  the  offence,  it  is 
immaterial  for  purposes  of  sentence  whether  Section  109  or 
Section  114  is  applied. 

The  sentences  are  by  no  means  excessive,  having  regard 
to  the  nature  of  the  injuries  caused  and  the  prevalence  of  the  us© 
of  cutting  weapons  in  the  Kohat  District.  The  conviction  is 
amended  as  above,  and  the  application  for  revision  is  otherwise 
rejected. 
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The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record." 

A- 

Act  XVI of  1887. -See  Punjab  Tenancy  Act,  1887. 

Arrears  of  Bents,  Suit  for. -See  Punjab  Tenancy  Act,  1887.  Section  16. 

c 

Commissioner — Appointment  of  Pleader  as. — See  Punjab  Tenancy  Act.  1887.    Sec- 
tion 16. 

Common  Land — Occupancy  Rights  in. — See  Occupancy  Rights. 

Delay  in  Suing  for  Arrears  of  Bent. — See  Punjab  Tenancy  Actt  1887,  Section  16. 


Jagirdar. — Occupancy  rights  in  common    land — Jagirdar — Pattidari  village.— See 
Occupancy  Bights. 


Lambardari,  Siiccession  to — .Lambardari,  succession  to— 'Rival  claims  of  the  de- 
ceased lambardars  nephew  and  his  adopted  son,  who  teas  his  daughter  s 
son,  but  also  a  distant  agnate — Arains  of  Parji  got  of  mauza  Parjian 
Kalan,  Nakodar  tahsil — Rules  under  the  Punjab  Land  Revenue  Act, 
1887— Rule  No.  179 — "  Primogeniture." —On  the  death  of  one  S.,  a 
lambardar  of  mauza  Parjian  Kalan,  Nakodar  tahsil,  in  the  Jullnndur 
District,  the  vacant  office  was  claimed  by  (1)  the  deceased's  nephew, 
and  (2)  the  deceased's  adopted  son.  It  appeared  that  the  latter, 
though  he  was  the  deceased's  daughter's  sou,  was  of  the  same  got  as 
the  deceased  and  his  distant  agnatic  relation,  and  was  preferred  by 
the  other  lambardars  of  the  village  to  Ilahi  Bakhsh.  the  deceased's 
nephew. 

The  parties  were  Arains  of  the  Parji  got. 

Held,  that,  under  the  circumstances  of  the  case  and  in  Tiew  of  the 
facts  that  the  adopted  son  had  lived  in  the  village  since  his  birth,  had 
been  brought  up  by  S.  and  treated  by  him  for  years  as  his  son,  and 
had  also  acted  as  S.'s  sarbarah,  the  adopted  son  had  a  better  claim  to 
succeed  to  the  vacant  office  than  the  deceased's  nephew. 


No. 
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The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record. 


When  the  question  arises  whether  an  adopted  son,  being  an  agnatic 
kinsman  of  the  deceased,  but  not  a  near  agnatic  kinsman,  is  entitled 
to  exclude  so  near  a  collateral  as  a  brother's  son  from  succession  to 
the  office  of  lambardar,  the  whole  circumstances  of  the  particular 
case  should  be  considered,  it  being  impossible  to  lay  down  any  hard- 
and-fast  rule  as  to  the  degree  of  relationship  which  would  support  or 
bar  the  claim. 

Held,  further,  that  for  the  purposes  of  the  rule  of  primogeniture  as 
applied  to  the  office  of  lambardar  (Rule  179  of  the  Rules  under  the 
Punjab  Land  Revenue  Act,  1887),  an  adopted  son  may,  in  certain  cir- 
cumstances, be  in  the  same  position  as  a  son  of  the  body. 

Revenue  Judgments  No.  14,  Punjab  Record,  1880,  2,  Punjab  Record, 
1883,  14,  Punjab  Record,  1886,  and  9,  10,  11,  12,  and  13,  Punjab  Record, 
1892,  referred  to 


Occupancy  Rights. —  Punjab  Tenancy  Act,  1887,  Sections  5(1}  (d),  10 — Occupancy 
rights  in  common  land — Jagirdar — Punjab  Tenancy  Act,  1868,  Section  9, 
(2)  —  Pattidari  village. — Held,  following  No.  15,  Punjab  Record,  1889, 
Revenue,  that  Section  19,  clause  (2)  of  the  Tenancy  Act,  1868,  read 
with  Section  10  of  the  Tenancy  Act,  1887,  should  be  construed  to  mean 
that  no  right  of  occupancy  in  the  common  lands  of  a  pattidari  village 
community  should  be  acquired  by  a  pattidar  of  the  village  under 
Chapter  II  of  the  said  Acts,  there  being  in  this  respect  no  distinction 
between  pure  and  impure  pattidari  villages. 

#0.  1,  Punjab  Record,  1897,  Revenue,  referred  to  and  considered. 

The  distinction  between  a  pure  and  an  imperfect  pattidari  village 
does  not  depend  upon  the  maintenance  or  disuse  of  ancestral  shares, 
but  upon  the  existence  or  absence  of  shamilat-i-deh  belonging  to  the 
village  proprietors  as  a  body.  If  there  is  no  such  shamilat-i-deh  the 
tenure  is  pure  pattidari :  if  there  is  such,  the  tenure  is  pattidari  ghair- 
mukammal     ...  ...  ...         ... 

P. 

Pattidari  Village. — See  Occupancy  Rights. 

Pleader,  Appointment  of — as  Commissioner.  —See  Punjab  Tenancy  Act,  1887,  Sec- 
tion. 16. 

Primogeniture — Succession  to  Lambardari. —  See  Lambardari,  Succession  to. 

Punjab  Tenancy   Act,  1887. —Section  5  (i)  (d).— See  Occupancy  Rights. 

.,         „  „  Section  10.— See  Occupancy  Rights. 

„         „  „  Section  16. — Presumption  as  to  character   of  yield — 

Suit  for  arrears  of  rent — Belay  in  suing — Pleader  appointed  Commis- 
sioner.— Held,  that  the  presumption  as  to  the  character  of  the  yield 
contained  in  Section  16  of  the  Punjab  Tenancy  Act,  1887,  can  only 
arise  if  it  is  proved  that  the  tenant  acted  dishonestly  in  order  to  pre- 
vent due  division  or  appraisement,  and  that  the  landlord,  acting  with 
timely  promptitude,  honestly  did  his  best  to  bring  about  the  dae 
sharing  of  the  crop. 
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No. 

The  very  fact  that  the  landlord  is  a  non-resident  should  canse  a 
Court  to  allow  weight  to  the  said  presumption  with  more  than  ordi- 
nary caution,  as  otherwise  it  would  be  to  a  landlord's  interest  to  avoid 
due  sharing  and  sue  for  arrears  of  rent. 

Suits  for  arrears  of  rent,  when  taken  in  kind  and  on  barani  land 
specially,  should  be  brought  promptly,  and  if  not,  the  strictest  proof 
should  be  required  of  plaintiff's  claim,  it  being  hardly  possible  for  the 
Court  to  get  data  for  a  fairly  safe  estimate  of  the  outturn  unless  the 
claim  is  made  without  delay. 

Beld,  further,  that  the  employment  of  a  pleader  to  ascertain  locally 
what  the  yields  were  is  unsatisfactory     ,,,         ...         ...         ...         ...  3 

r. 

Mules  under  Punjab  Land  Revenue  Act,  1887. — See  Lambardari,  Succession  to. 

s. 

Succession — To  Lambardari. — See  Lambardari,  Succession  to. 
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Before  the  Hon'ble   G.  L.  Tapper,  Offg.  Financial 

Commissioner, 
JHANDU  KHAN,— (Defendant),— PETITIONER, 

Versus 

SAMMAN  AND  ANOTHER,— (Plaintiffs),— 
RESPONDENTS. 

Case  No.  218  of  189S-99. 

Punjab  Tenancy  Act,  '1887,  Sections  5  (1)  ((J),  10— Occupancy  rights 
in  common-land — Jagirdar — Punjab  Tenancy  Act,  1868,  Section  9  (2) — Patti- 
dari  village. 

Held,  following  No.  15  Punjab  Record,  1880,  Revenue,  that  Section  9, 
clause  (2)  of  the  Tenancy  Act,  1868,  read  with  Section  10  of  the  Tenancy 
Act,  1887,  should  be  construed  to  mean  that  no  right  of  occupancy  in  the 
common  lands  of  a  pattidari  village  community  should  be  acquired  by  a 
pattidar  of  the  village  under  Chapter  II  of  the  said  Acts,  there  being  in  this 
respect  no  distinction  between  pure  and  impure  pattidari  villages. 

No.  1,  Punjab  Record,  1897,  Revenue,  referred  to  and  considered. 

The  distinction  between  a  pure  and  an  imperfect  pattidari  village  does 
not  depend  upon  the  maintenance  or  disuse  of  ancestral  shaites,  but  upon  the 
existence  or  absence  of  shamilat-i-deh  belonging  to  the  village  proprietors 
as  a  body.  If  there  is  no  such  shamilat-i-deh  the  tenure  is  pure  pattidari  t 
if  there  is  such,  the  tenure  is  pattidari  ghair-mulamma'. 

Petition  for  revision  of  the  order  of  J.  M.    Douie,   Esquire, 
Commissioner ,  Lahore  Divinon,  dited  4t/i  November  1898. 

Muhammad  Umar,  for  applicant. 

The  judgment  of  the  Officiating  Financial  Commissioner 
was  as  follows  : — 

Offg.   Financial   Commissioner.— The  land  in   these  suits    13th  March  1Q99. 
was  shamilat-i-deh,  and  was  granted  to  Jliandu  Khan,  defendant, 
as   an  ala-lambardari  muaii  in  1864.     He  bas  since  occupied  the 
land.     In  the   Settlement  of    1892    the    ala-lambardari   maafis 
were  resumed,  and  cash  inarns  granted  instead. 

The  plaintiffs  seek  to  eject  defendant,  who  claims  occupancy 
rights  under  Section  5  (1)  (d). 
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There  is  no  doubt  that  Jhandu  Khan,  defendant,  is  a 
jagirdar  within  the  meaning  of  the  Act,  and  that  lie  had  continu- 
ously occupied  the  land  in  suit  for  20  years  before  the  passing 
of  the  Act  of  1887.  He  therefore  had  acquired  occupancy  rights 
at  the  date  of  its  enactment  unless  bis  claim  is  barred  by  Section 
9,  clause  2,  of  the  old  Act  of  1868  wbicb  declares  that  no  right 
of  occupancy  shall  be  acquired  in  the  common  lands  belonging 
to  a  pattidari  village  community. 

Tn  Revenue  Judgment  No.  1  of  1897, 1  held  that  Section 
9,  clause  2,  of  the  Act  of  1868,  being  notoriously  a  mistake,  must 
be  construed  very  rigidly,  and  1  therefore  went  on  to  say  that 
it  applies  only  to  a  pattidari  village,  and  not  to  a  village  which 
is  pattidari  ghair-muhammal. 

As  regards  the  particular  case  before  me  it  would  suffice 
to  say  that  I  accept  the  finding  of  Mr.  Donie,  Officiating  Com- 
missioner, Lahore,  that  the  village  of  Sheikh  Chak,  with  which 
we  are  here  concerned,  is  a  pure  pattidari  village  within  the 
meaning  of  Revenue  Judgment  No.  1  of  1897  above  quoted. 
The  village  was  till  lately  held  entirely  on  ancestral  shares,  and 
is  chiefly  still  ro  held,  while  the  departures  from  that  system 
are  not  such  as  to  deprive  the  village  as  a  whole  of  its  character 
of  pattidari  ba  mujib  hissis  jaddi  which  was  what  was  regarded 
as  pure  pattidari  in  the  judgment  quoted.  Following  Mr.  Douie 
I  should  hold  that  Jhandn  Khan  is  not  entitled  to  occupancy 
rights,  and  should  support  the  decree  for  his  ejectment.  But  I 
do  not  think  it  would  be  a  satisfactory  decision  to  stop  here,  for 
I  have  been  led  by  the  present  case  to  reconsider  what  is  said 
in  Revenue  Judgment  No.  1  of  1897  on  the  subject  of  the  pure 
and  imperfect  pattidari  tenures,  and  T  have  examined  *  all  the 
authorities  I  can  find  on  these  expressions,  and  have  taken  the 
opinions  of  some  of  our  best  native  revenue  officers  as  to  the 
manner  in  which  they  are  understood  in  fact  and  practice. 

The  result  is  that  the  distinction  between  a  pure  pattidari 
village  and  an  imperfect  patUdari  village  does  not  depend  upon 
the  maintenance  or  disuse  of  ancestral  shares,  but  upon  the 
existence  or  absence  of  shamilat-i-dsh  or  common  land  belonging 
to  the  village  proprietors  as  a  body.  If  there  is  no  such  shamilat- 
i-deh  the  tenure  is  pure  pattidari  ;  if  there    is  shamilat-i-deh  the 

e  authorities  examined  are  as  follows  : — 
Cust's   lieveuue    Manual,  Chapter  IT,  pages  26,  27. 
Tremlctt's  Punjab  Civil  Code,  Chapter  XXI,  Part   I,   Section   XXI, 

page  540-1. 

Baden  Powell's  Land  Systems  of  British  India, pages  GlO  to  C22. 
Barkley's  Directions  for   Settlement   Officers,    paras.  103,  105,    109, 
110,  and  111. 
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tenure  is  pattidari  ghair-mukammal  Of  course  this  applies  only 
where  the  tenure  is  pattidari  of  one  kind  or  the  other,  the  case 
of  bhayachara  villages  being  distinct.  The  better  opinion  seems 
to  be  that  if  there  is  shamilat-i-patti,  which  is  not  shamilat-i-deh, 
this  would  riot  prevent  a  pattidari  village  from  being  pure 
pattidari. 

Now,  accepting  this  view  of  the  meaning  of  the  terms 
pattidari  and  pattidari  ghair-mukammal,  I  have  thought  it  right 
to  ascertain  what  was  the  probable  intention  of  the  legislature 
of  1868  in  enacting  clause  2  of  Section  9  of  the  Act  of  that 
year. 

This  is  very  clearly  set  forth  in  the  speech  of  Colonel 
Davies,  Financial  Commissioner,  at  the  meeting  of  the  Legisla- 
tive Council  on  23rd  June  1886.     He  then  said  :— 

"  The  only  other  amendments  in  this  chapter  are  those  in 
"  Section  6  (Section  5  of  the  Bill)  and  Section  9.  The  alterations 
"  in  the  former  are  purely  verbal  and  make  no  substantial  change 
"in  the  law.  They  will  be  found  fully  explained  in  the  statement 
"  of  objects  and  reasons.  The  change  in  the  latter  section 
"  consists  of  the  correction  of  the  generally  recognised  mistake 
"  in  its  second  clause,  which,  in  place  of  providing  that  joint 
11  owners  of  the  common  lands  of  a  village  shall  not  acquire 
"  occupancy  rights  in  those  lands,  enacted  that  no  right  of  occu- 
"  pancy  shall  be  acquired  in  the  common  lands  of  a  village  held  on 
"  a  pattidari  tenure.  The  clause,  as  it  stands,  has  been  a  great 
"stumbling  block  to  the  Courts  generally,  and  conflicting 
"  decisions  have  been  pronounced  under  it  by  the  superior  Courts. 
"In  1871  the  Financial  Commissioner  (Mr.  P'gerton)  held  that 
"  the  bar  to  the  acquisition  of  rights  of  occupancy  laid  down 
"  by  it  related  only  to  the  claims  of  proprietors  cultivating  land 
"  of  which  they  were  joint-owners,  and  did  not  exclude  claims 
"  by  others  who  were  not  members  of  the  proprietary  body.  In 
"  the  following  year  the  Chief  Court  took  the  opposite  view. 
"  The  interpretation  put  upon  the  clause,  as  it  stands,  by  the 
"  latter  Court  is  undoubtedly  the  more  correct  one,  but  a  study 
"  of  the  blue-book  containing  the  discussions  which  took  place 
"  prior  to  the  passing  of  the  Act  leaves  no  douot  that  the  decision 
"  of  the  former  Court  gives  more  accurate  expression  to  the 
"  custom  of  the  province,  and  to  what  was  probably  the  intention 
u  of  the  legislature,  in  regard  to  this  particular  provision  of  the 
"law." 

This  view  of  the  matter  is  fully  borne  out  by  the  proposals 
of  the  Murree  Committee,  preliminary  to  the  Act  of  1868,  which 
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were  to  the  effect  that  occupancy  rights  should  not  be  acquired 
by  proprietors  cultivating  land  common  to  a  village  or  portion 
of  a  village  or  by  proprietors  cultivating  the  land  of  other 
proprietors  in  the  same  village. 

The  Kevenue  Courts  have  in  former  years  followed 
the  intention  of  the  legislature  as  explained  in  the  above 
extracts.  In  No.  2  of  1871,  Mr.  (now  Sir  Robert)  Egerton  held 
that  the  bar  created  by  Section  9,  clause  2  of  the  old  Act, 
relates  to  the  claims  of  proprietors  who  cultivate  common  land, 
of  which  they  are  in  part  proprietors,  and  does  not  exclude  the 
rights  of  persons  who  are  not  members  of  the  proprietary  body. 
He  repeated  the  same  opinion  in  Revenue  Judgment  No.  1 
of  1874.  And  Mr.  (now  Sir  James)  Lyall  held  in  Revenue 
Judgment  No.  15  of  1880  that  Section  9,  clause  2,  of  the  Act  of 
1868  must  be  interpreted  as  if  the  words  "  by  a  pattidar  "  were 
added. 

This  is,  in  my  opinion,  the  ruling  that  should  be  accepted 
by  Revenue  Courts.  If  it  had  been  brought  to  my  notice  when 
I  delivered  Revenue  Judgment  No.  1  of  1897  I  should  not  have 
sought  to  minimise  the  evil  of  an  old  mistake  by  any  different 
interpretation.  If  the  clause  be  now  read  "  no  right  of  occu- 
"  pancy  in  the  common  lands  belonging  to  a  pattidari  village 
•*  community  shall  be  acquired  by  a  pattidar  of  the  village  under 
"  this  chapter,"  the  old  law  will  be  in  sufficient  harmony  with  the 
present  law  as  it  stands  in  Section  1C  of  the  Act  of  1887.  I 
think  I  am  justified  hi  adopting  this  interpretation  because  it 
has  in  its  favour  the  practice  of  this  Court  and  the  eminent 
authority  of  Sir  James  Lyall.  It  renders  the  distinction  taken 
in  Revenue  Judgment  No.  1  of  1897  between  pure  and  impure 
pattidari  villages  unnecessary.  W  e  may  now  consider  the  clause 
to  apply  to  pattidari  villages  of  both  kinds.  It  is  sufficiently 
safeguarded  by  the  words  which  Sir  James  Lyall's  judgment 
has  supplied.* 

Application  rejected.     No  order  as  to  costs. 

Application    dismissed. 

*  Note.   (By  Offg.  Financial  Commissioner)  s— "  The  following  ar.thori- 
"tics  have  been  consulted  with  reference   to  the    history    of  clause   2   of 
"  Section  9  of  Act  XXVIII  of  18G8  :— 

"  Selections   from  Kecords  of  the  Punjab  Government  connected  with 
11  the  question  of  Tenant  Right  in  the  Punjab  (18GI>). 
11  Parliamentary  Blue-book,  pages  204,  202  and  pages  314  and  315. 

"  Extract  from   Proceedings  of  the  Council  of   the  Governor-General, 
"  India,  Volume  X,  page  12. 
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No.  2. 

Before  the  Eon'ble    C.  L.  Tupper,  Officiating  Financial 

Commissioner. 

BARKAT  ALI,— (Adopied  son  of  Shahab-ud-din),— 
APPELLANT, 

Versus 

ILAHI  BAKHSH,— RESPONDENT. 

Case  No.  11  of  1898-99. 

Lambardari,  succession  to — Rival  claims  of  the  deceased  lambardar'' & 
nepheio  and  his  adopted  son,  who  was  his  daughter's  son,  but  also  a  distant 
agnate — Arains  ofParji  g6t  of  mauza  ParjianKalan,  Nahodar  tahsil— Rules 
under  the  Punjab  Land  Revenue  Act,  1887— Rule  No.  179—"  Primogeniture^ 

On  the  death  of  one  S.,  a  lambardar  of  mauza  Parjian  Kalan,  Nakodar 
tahsil,  in  the  Jullundur  District,  the  vacant  office  was  claimed  by  (1)  the 
deceased's  nephew,  and  (2)  the  deceased's  adopted  son.  It  appeared  that 
the  latter,  though  he  wa<?  the  deceased's  daughter's  son,  was  of  the  same 
got  as  the  deceased  and  his  distant  agnatic  relation,  and  was  preferred  by 
the  other  lambardars  of  the  village  to  Ilahi  Bakhsh,  the  deceased's 
nephew. 

The  parties  were  Arains  of  the  Parji  got. 

Held,  that,  under  the  circumstances  of  the  case  and  in  view  of  the  facts 
that  the  adopted  son  had  lived  in  the  village  since  his  birth,  had  been 
brought  up  by  S.  and  treated  by  him  for  years  as  his  son,  and  had  also 
actei  as  S.'s  sarbarah,  the  adopted  son  had  a  better  claim  to  succeed  to  the 
vacant  office  than  the  deceased's  nephew. 

When  the  question  arises  whether  an  adopted  son,  being  an  agnatic 
kinsman  of  the  deceased  but  not  a  near  agnatic  kinsman,  is  entitled  to 
exclude  so  near  a  collateral  as  a  brother's  son  from  succession  to  the  office 
of  lambardar,  the  whole  circumstances  of  the  particular  case  should  be 
considered,  it  being  impossible  to  lay  down  any  hard-and-fast  rule  as  to 
the  degree  of  relationship  which  would  support  or  bar  the  claim. 

Held,  farther,  that  for  the  purposes  of  the  rule  of  primogeniture  m 
applied  to  the  office  of  lambardar  (Rule  179  of  the  Rules  under  the  Punjab 
Land  Revenue  Act,  1887),  an  adopted  son  may,  in  certain  circumstances, 
be  in  the  same  position  as  a  son  of  the  body. 

Revenue  Judgments  Nos.  14,  Punjab  Record,  1880,  2,  Punjab  Record,  1883, 
14,  Punjab  Record,  1886,  and  9,  10,  11,  12,  and  13,  Punjab  Record,  1892, 
referred  to. 

Further  appeal  from  the  order  of  A.  Anderson,  Esquire,  Commis* 
sioner,  Jullundur  Division,  dated  7th  January  1899. 

Sheikh  Muhammad  Shah,  for  appellant. 

The  judgment  of  the  Officiating  Financial  Commissioner 
was  as  follows : — 

Offg.  Financial  Commissioner.— Shahab-ud-din,  a  lambar-    21th  Feby*  1899, 
dar  of  maasa  Parjian  Kalan  in  the  Nakodar  tahsil  of    the  . 
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Jullandar  District  has  died  and  there  arc  two  claimants  to  the 
vacant  office,  viz  ,  his  nephew  Ilahi  Bakhsh,  and  his  adopted 
son,  who  is  also  his  daughter's  son,  Barkat  Ali. 

The  Collector  appointed  (the  adopted  son  and  the  Commis- 
sioner reversing  his  decision  on    appeal,  appointed  the,  nephew. 

It  is  well  established  that  amongst  Arains  the  appoint- 
ment of  a  daughter's  son  as  heir  even  in  the  presence  of  nephews 
is  allowable.  The  parties  are  Arains  of  the  Parji  got  and  the 
adoption  of  Barkat  Ali  has  been  affirmed  by  the  Chief  Court, 
vide  Chief  Court  No.  783  of  1887. 

The  following  pedigree  tables  illustrate  the  case  : — 

WARIS. 
I 


Shahab-ud-din 
(deceased  lambardar). 


MURAD. 
I 


Kasim  Ali. 

I 
Ilahi  Bakhsh 
(respondent). 


f 
Bakar. 

I 
Gama. 

I 
Waris. 

I 
Shahab-ud-din. 


Nur. 

Muhammad. 

I 
Koda. 

Mamru. 

Kudu. 


Barkat  Ali. 
Kudu  having   married    the   daughter  of    Shahab-ud-din, 
Barkat  Ali  is  not  only  grandson   by  blood  and  son   by   adoptiou 
of  the  deceased  lambardar,  but  also  his  distant  agnatic  kinsman. 

The  Commissioner  says  that  Barkat  Ali  is  not  of  the  samo 
tribe  as  Shahab-ud-din;  but  this  is  a  mistake.  He  is  not  only 
of  the  same  tribe  but  of  the  same  got.  It  is  settled  that  an 
adopted  son  being  also  a  daughter's  son  is  not  entitled  to 
ouccoed  to  tho  office  of  lambardar  in  the  prosence  of  near 
collaterals,  if  he  is  not  of  the  same  got  as  the  deceased  (Punjab 
Record,  Revenue  Nos.  9,  10,  11  of  1892).  This  does  not  exclude 
Barkat  Ali. 

It  may  also  be  taken  as  already  decided  that  an  adopted 
son  being  a  near  agnate  of  the  deceased  lambardar  and  of  the 
same  got  with  him  is  entitled  to  succeed  if  his  succession  is  not 
opposed  to  custom  or  to  the  general  feeling  in  the  matter  of 
tho  men  of  tho  village  (tie venue  Judgments  Nos.  14  of  1880, 
p  of  1883,  14  of  1886,   12  and  13  of   1892),    In  the   most 


Jany.  1899.  ]  REVENUE  JUDGMENTS— No.  2.  J 

recent  rulings  an  adopted  sou  being  a  brother's  son  has  been 
preferred  to  a  brother  and  to  a  nephew  (also  a  brother's  son) 
belonging  to  a  senior  branch  of  the  family. 

The  appointment  of  Barkat  Ali  is  not  opposed  to  the 
feeling  of  the  village  as  the  lambardars  have  unanimously  pre- 
ferred him  to  Ilahi  Bakhsh. 

The  Wajib-al-arz  contains  no  entry  which  is  material  iu 
the  case. 

It  seems  to  me  unnecessary  to  remand  the  case  for  an  inquiry 
into  custom.  I  might  have  ordered  such  a  remand  if  there  had 
been  any  doubt  about  the  adoption  being  in  accordance  with 
the  customary  Jaw  of  the  parties,  but  there  is  noue.  Rule  179 
under  the  Land  Revenue  Act  has  lately  been  revised  and 
clause  (*)  now  lays  down  that  the  nearest  eligible  heir 
according  to  the  rule  of  primogeniture  shall  be  appointed 
lambardar  unless  some  special  custom  of  succession  to  the  office 
be  distinctly  proved.  As  the  Wajb-ul-arz  is  silent  and  the 
lambardars  agree  to  Barkat  Ali's  appointment,  I  think  an 
invitation  to  prove  a  custom  opposed  to  the  rule  of  primo- 
geniture would  not  be  likely  to  lead  to  satisfactory  results. 

I  further  hold  that  for  the  purposes  of  the  rule  of  primo- 
geniture as  applied  to  the  office  of  lambardar  an  adopted  son 
may,  in  certain  circumstances,  be  in  the  same  position  as  a  son  of 
the  body.  These  circumstances  have  been  gradually  defined  by 
a  series  of  decisions  by  the  Financial  Commissioner  already 
referred  to. 

When  the  question  arises  whether  an  adopted  son  being  an 
agnatic  kinsman  of  the  deceased,  and  not  a  near  agnatic  kinsman, 
is  entitled  to  exclude  so  near  a  collateral  as  a  brother's  son  from 
succession  to  the  office  of  lambardar,  I  think  we  must  avoid 
any  attempt  to  lay  down  any  hard-and-fast  rale  as  to  the  degree 
of  relationship  which  would  support  or  bar  the  claim  and  look 
to  the  whole  circumstances  of  the  particular  case.  This 
question  arises  here  because,  as  already  implied,  Barkat  Ali  is 
not  a  near  agnatic  kinsman  of  the  deceased. 

Now  Barkat  Ali,  himself  a  Parji,  has  lived  since  his  birth 
in  this  Parji  village,  has  been  brought  up  by  Shah  ab-ud-din  and 
treated  by  him  for  years  as  a  son.  He  also  acted  as  sarbarah 
for  the  deceased  lambardar.  On  the  whole,  I  think  he  has  a 
better  claim  to  succeed  than  Ilahi  Bakhsh,  and  I  therefore  set 
aside  the  Commissioner's  order  and  restore  that  of  the  Court 
below. 
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No.  3. 

Before  the  Hon'bte  S.  8.  Thorbum,  Financial  Commissioner. 
JIWAN  AND  OTHERS,— (Defendants),— PETITIONERS, 

Versus 
HASHAM  AND  OTHERS, -(Plaintiffs),— RESPONDENTS. 
Case  No.  141  of  1898-99. 

Punjab  Tenancy  Act,  1887,  Section  16— Presumption  as  to  character  of 
yield — Sv  it  for  an  ears  of  rent — Delay  in  suing — Pleader  appointed  Commis- 
sioner. 

Hdd,  that  the  presumption  as  to  the  character  of  the  yield  contained 
in  Section  10  of  the  Punjab  Tenancy  Act,  1887,  can  only  arise  if  it  is  proved 
that  the  tenant  acted  dishonestly  in  order  to  prevent  due  division  or  ap- 
praisement, and  that  the  landlord,  acting  with  timely  promptitude,  honestly 
did  his  best  to  bring  about  the  due  sharing  of  the  crop. 

The  very  fact  that  the  landlord  is  a  uon-resident  should  canse  a  Court 
to  allow  weight  to  the  said  presumptiou  with  more  than  ordinary  caution, 
as  otherwise  it  would  be  to  a  landlord's  interest  to  avoid  due  sharing  and 
sue  for  arrears  of  rent. 

Suits  for  arrears  of  rent,  when  taken  in  kind  and  on  barani  h 
specially,  should  be  brought  promptly,  and  if  not,  the  strictest  proof  shoi] 
be  required  of  plaintiff's  claim,  it  being  hardly  possible  for  the  Court  to  0 
data  for  a  fairly  safe  estimate  of  the  outturn  unless  the  claim  is  mad« 
without  delay. 

Hfld,  further,  that  the  employment  of  a  pleader  to  ascertain  locally 
what  the  yields  were  is  unsatisfactory 

Petition  for  revision  of  the  order  of  C.  hf.    King,    E$qnir<\  Col- 
lector of  Ferozepcre,  dated  the  Sth  November  1898. 

The  case  was  remanded  for  further  inquiry  by  tbefollowini 
order  of  the  Financial  Commissioner: — 

27th    Nov.    1898  Financial  Commissioner. — In  most  arrears  of  rem 

there  is  a  larger  element  of  doubt  than  should  be  the  case.  Tb< 
decision  generally  follows  evidence  or  report  by  a  Commissione 
checked  perhaps  by  the  kharaba  returns.  As  usual  in  this  cas 
the  bearing  of  the  seasons  and  land  revenue  on  the  suppose 
yields  is  not  fully  discussed. 

The  claim  was  for  Rs.  536-8-3  rent  for  two  harvests    in    18f 
and  spring  harvest  in  1896  from  636  kanals  12  marlas  barani  Inr 
assessed,  including  cesses,  at  only  Rs.  38-8-0.,  i.e.,  landlord  cla 
at  the  rate  of  about  ten  times  the  land  revenue.    The  decree  wi 
Rs.  462-3-0,  and  was  upheld  on  appeal.  Apart  from  the  enot Hi 
amount  of  the  claim  in  proportion  to  land  revenue  I  note  fcha 
commission  was  issued  to  a  pleader.     This  in  itself  is  unsatisfY 
tory.     I  regret  having  to  take  up  a  case  on  facts  on  the    revis 
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side,  but  the  elements  of  doubt  are  strong  here,  and  to  ignore  or 
insufficiently  consider  material  matter  amounts  to  a  serious 
irregularity.  A  further  remarkable  point  is  the  delay  in  suing. 
As  a  rule,  arrears  of  rent  cases  should  be  brought  at  once,  if  not, 
the  plaintiff  should  be  required  to  prove  his  case  to  the  hilt- 
Here  the  suit  was  instituted  on  1st  April  1898,  or  just  within 
the  three  years'  period  for  the  Rabi  1895  harvest  the  first 
claimed.     I  request  Collector  to  report  to  me — 

(1)  Rainfall  and  character  of  crops  generally  on   baram 

lands  in  tahsil  Ferozepore  in  Rabi  and  Kharif    1895 
and  1896  harvest  by  harvest ;  also 

(2)  To   call   on   the  first  Court  to  explain  why  a  pleader 

was  employed  as  commissioner,  and 

(3)  Why  plaintiff  did  not  sue  at  once. 

Unless  every  point  is  found  in  favour  of  plaintiff  I  do  not  see  on 
what  ground  a  crashing  decree  was  given.  Some  Collectors 
rarely  decree  rent  when  there  is  delay  in  suing.  Some  if  arrears 
are  due  decree  a  multiple  of  the  land  revenue.  T  doubt  if  evidence 
is  worth  anything  in  these  cases  unless  the  claim  is  brought 
at  once. 


The  case  was  finally  disposed  of  by  the  following  order:  — 

Financial    Commissioner.— The  return    furnished   by    Rai  20^  AF''il  1899« 

Amir  Chand,  Assistant  Collector,  1st  grade,  called    for  on  27th 

November  1898,  has  been  received,  and  is  to  the  effect  : — 

(1)  Rainfall  varies  greatly:  was  31  inches  in  1894-95, 
17  inches  in  1895-96  and  6|  in  1896-97.  The  crops 
for  harvests  for  which  rent  wras  decreed  were 
average. 

(  Both  parties  were  represented  by  pleaders,  and  an 
outsider  pleader,  one  Lala  Bani  Pershad,  was 
appointed  by  consent,  and  commission  issued  in  his 
name. 

(3)  The  period  of  limitation  is  three  years,  hence  suit  was 
within  period. 

Further,  in  defence  of  the  amount  decreed  the  Assistant 
Oollector  urges  that  6  maunds  an  acre  for  grain  and  Rs.  2  a  Jian.il 
for  green  charri  was  a  fair  estimate  of  the  gross  yield,  and 
points  out  that  as  the  landlord  was  a  non-resident  and  the  tenants 
rombined  against  him  and  "  taken  up  the  whole  crop  "  "  Section 
16  of  the  Punjab  Tenancy  Act  requires  that  a  decree  for  a  good 
crop  should  be  passed  in  such  a  case." 
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Section  16  is  as  follows  : — 

"  Where  rent  is  taken  by  division  or  appraisement  of  the 
••  produce,  if  the  tenant  removes  any  portion  of  the  produce  at 
"  such  a  time  or  in  such  a  manner  as  to  prevent  the  due 
••  division  or  appialsement  thereof,  or  deals  therewith  in  a  man 
11  ner  contrary  to  established  usage,  the  produce  may  be  deemec 
"  to  have  been  as  full  as  the  fullest  crop  of  the  same  descriptioi 
••  on  similar  land  in  the  neighbourhood  for  that  harvest." 

It  appears  to  me  that  the  presumption  as  to  the  charactei 
of  the  yield  contained  in  the  above  section  can  only  arise  if  it  i 
proved  that  the  tenant  acted  dishonestly  in  order  to  preven 
due  division  or  appraisement,  and  that  the  landlord,  acting  witl 
timely  promptitude,  honestly  did  his  best  to  bring  about  th 
due  sharing  of  the  crop.  The  very  fact  that  a  landlord  is  a  non 
resident  should  cause  a  Court  to  allow  weight  to  the  presump 
tiou  in  Section  16  with  more  than  ordinary  caution,  otherwise  i 
will  be  to  a  landlord's  interest  to  avoid  due  sharing  and  sue  fo 
arrears  of  rent. 

The  landlord's  long  delay  has  not  been  explained.  Th 
facts  that  the  rent  was  taken  in  kind  and  that,  unless  3  c-lnir 
for  such  rent  especially  on  barani  land  is  promptly  brought,  it  i 
hardly  possible  to  get  data  for  a  fairly  s»fe  estimate  of  the  out 
turn,  should  have  been  present  in  the  mind  of  he  Court,  bu 
appear  to  have  been  not  so.  As  to  the  emj.  ^yment  of 
pleader  to  ascertain  locally  what  were  the  ;  'elds,  such  , 
proceeding  was  hardly  prudent. 

It  is-probable  that  had  Financial  Commissioner's  Circula 
No.  2  of  1899,  dated  17th  January  1899,  been  in  th  i  hands  of  tin 
Assistant  Collector  or  Collector  when  this  case  w  heard  more 
weight  would  have  been  given  to  some  of  the  eh  j^in  tin 
case  which  have  been  insufficiently  considered. 

Looking  to  all  the  facts  a  decree  for  the  exact  ^revenue, 
cesses  and  talahdari  dues  for  Rabi  1895  and  for  thret  times 
their  total  for  Kharif  iso:,  aud  Rain  1896    will    b-3  very  lib. 

pt  the  application  for  revision  in  this  case,  and  adopting 
toe  scale  just  indicated,  particulars  of  which  ^  separately 
noted,  reduce  the  decree  of  Bs.  462-3-0  and  costs  to  Rs.  157-12-3 
without  costs.  Defendants-appHcants  arc  present,  plaintiffs,, 
though  duly  served,  are  no!  present. 


K        The  Punjab  record 
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